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€ASES 

DETERMINED   BY  THE 

-SUPREME  COURT  OF  NOVA  SCOTIA, 

IN 

DECEMBER  TERM.  A.D.  1876-7. 


THE  QUEEN  vs.  WATSON,  et  ax. 

Where,  on  the  trial  of  priaonen  indicted  for  breaking  and  entering  a  baii(,'ttie  jury 
xtisogrefH],  and  there  was  no  time  left  for  a  second  trial  daring  the  then  Sittings  of  tbefCouft, 
^ELD,  that  a  trial  could  be  obtained  by  the  issue  of  a  Csmmiasion  by  the  Government,  and 
<tlia*  the  Oourt  could  not  order  a  neir  trial  of  the  Ciuse  or  discharge  the  prlaoners  on  their 
own  reoognizances. 

Watson  and  Hampton  were  indicted  for  breaking  and' 
entering  the  Bank  of  Nova  Scotia,  the  former  as  principal  and 
the  l&tter  as  accessory.  The  case  was  tried  before  McDonald, 
J.,  at  the  November  Sittings,  1876,  and  resulted  in  a  disagree- 
ment of  the  jury  as  to  the  guilt  of  the  prisoners.  The  trial 
was  not  concluded  until  about  the  close  of  the  Sittings,  and  a 
motion  was  made  before  McDonald,  J.,  for  the  discharge  of  the 
prisoners  on  their  own  recognizances. 

Haliburton,  Q.  (7.,  on  the  last  day  of  the  Sittings,  called 
attention  to  that  motion,  and  referred  to  the  fact  that  the  jury 
had  been  discharged  a  little  earlier  than  nsual,  and  that  they 
had  not  been  asked  whether  they  disagreed  as  to  both  the 
prisoners.  Had  the  question  been  asked  they  might  possibly 
have  agreed  as  to  the  case  of  one  of  them.  The  attempt  to 
ntroduce  the  evidence  of  previous  conviction  of  one  of  the 
prisoners  had  possibly  affected  the  jury.  Certain  notices  iii 
the  press  had  also  been  prejudicial  to  the  prisoners,  for  which 
a  nde  nisi  had  been  granted  for  an  attachment.  No  pun- 
ishment for  these  could  compensate  the  prisoners.  Among 
those  paragraphs  there  were  some  holding  out  threats  to  Coun- 
sel that  might  also  have  had  some  effect  upon  the  jury  and 
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2  THE  QUEEN  v.  WATSON,  et  al. 

witnesses.  The  mode  in  which  the  prosecution  had  been 
pressed  also  entitled  the  prisoners  to  consideration.  In  case» 
of  larceny  the  prisoners  were  genrially  discharged  cm  their 
own  recognizances. 

.  Wedtherbe,  Q,  C,  read  «n  affidavit  of  Hampton^  with  three 
medical  certificates,  showing  that  further  confinement  would 
be  dangerous.  He  admitted,  as  a  matter  of  course  that  if 
the  Crown  wished  to  press  on  the  tiial,  the  Court  would  be 
bound  to  try  them  again.  One  of  the  hardships  of  the  case 
was  that  the  Counsel  for  the  prisoners  had  not  been  allowed 
the  reply.  The  Judge  had  decided  that  the  Counsel  for  the 
Crown  might  reply,  but  not  the  Counsel  of  a  Corporation.  The 
Counsel  who  did  reply  was  a  Counsel  for  the  Nova  Scotia. 
Bank  as  admitted  by  himself. 

McDonald,  Q.  C,  said  he  had  not  admitted  anything  of  the 
kind. 

Weatherbe;  Q.  C,  said  there  was  an  affidavit  to  the  effect 
that  the  learned  Counsel  was  Counsel  for  the  Bank,  ii  Judge 
in  England  would  not  allow  a  prosecutor  for  the  Mini  to 
reply. 

McDonald,.  J„  said  the  law  cited  referred  only  to  cases 
where  no  witnesses  were  called  in  defence.  When  witnesses 
were  called  for  one  of  two  parties  jointly  indicted  the  case  was. 
the  same  as  if  witnesses  were  called  for  both. 

Sir  W,  Young,  C.  J.,  said  the  Court  had  no  jurisdiction  in 
the  matter.  It  was  one  for  the  Judge  himself  and  could  not 
be  reviewed  unless  reserved  by  the  Judge. 

WeatkerbBy  Q.  C,  contended  that  if  there  were  to  be  a  second 
trial  it  should  be  at  onee,  and  could  be  done  imder  the  statute 
providing  for  the  extension  or  adjoununent  of  the  Sittings.  It 
would  be  a  great  blot  upon  the  administration  of  justice,  if  a 
prisoner  should  die  m  jail  for  want  of  a  trial.  It  was  in  the 
knowledge  of  the  Coiirt  that  the  Counsel  for  the  prisoners  urged 
an  early  trial,  but  it  was  deferred,  (by  the  Bank,  not  by  the 
Crown.)  The  Crown  should  be  called  on  now  to  say  whether  it 
was  intended  to  tiy  them  again.  The  prisoners  had  been  preju- 
diced by  the  fact  that  the  prosecution  had  been  conducted  by 
the  Counsel  for  t^  Bank,  who  had  been  allowed  the  reply,  iu 
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DECELMBER  TERM,  1876-7.  3 

contravention  of  the  English  Law  and  practice.      Cites  4 
Foster  and  Fvrdayson,  842,  862. 

Why  was  it  that  the  usual  practice  was  not  adopted,  and 
the  prisoners  discharged  on  their  own  recognizances  ?  Simply 
because  the  Counsel  for  the  Bank  intervened. 

In  the  case  of  Hampton  there  was  no  proof  of  notice  of  the 
felony,  which  was  requisite,  as  he  was  imdicted  as  accessory 
after  the  fact.  It  must  be  shown  that  the  felony  was  brought 
home  to  his  mind  and  that  he  assisted  the  felon. 

McDonald^  Q.  C,  rose  to  reply,  when  Mr.  Weatherbe  object- 
ed as  he  was  Counsel  for  the  Bank,  and  had  no  right  to  inter- 
pose. 

McDonald,  Q.  C,  stated  that  he  was  Counsel  for  the  Bank 
only  in  the  preliminary  investigation,  and  ceased  to  be  Counsel 
for  the  Bank  when  that  investigation  closed.  He  read  affida- 
vits in  support  of  the  statement.  With  regard  to  the  prisoners 
he  stated  that  Mr.  Shannon  and  he  had  consulted  and  deter- 
mined that  they  had  no  right  to  address  the  Court  on  the 
matter  as  it  was  in  the  hands  of  the  officials  of  the  country. 

With  reference  to  the  question  asked  the  witness  McKeen, 
he  stated  that  he  had  asked  him  no  question  pointing  to  a 
previous  conviction  of  Hampton. 

Shannon,  Q.  C,  for  the  prosecution,  said  that  the  present 
application  should  have  been  made  to  the  Judge  who  tried  the 
cause,  and,  if  refused,  then  to  the  Qovemment. 

The  Court  intimated  that  Mr.  Shannon  should  apply  to  the 
Qovemment  for  a  speedy  trial. 

Weatherbe,  Q.  0.,  said  that  the  learned  Queen's  Counsel 
acting  in  the  place  of  the  Attorney  General  should  take  the 
responsibility  upon  himself. 

SiK  William  Young,  C.  J.,  now  (Dec  12th,  1876,)  delivered 
the  judgment  of  the  Court 

In  this  case  two  persons  were  indicted  for  breaking  and 
entering  a  bank,  the  one  as  principal  and  the  other  as  acces- 
sory. There  was  no  verdict,  the  jury  having  disagreed.  We 
were  told  on  the  last  day  of  the  Sittings  that  the  state  of  mind 
of  the  jury  was  known,  and  that  a  laige  majority  were  for 
acquittal    Rumors  of  that  sort  amount  to  nothing.    An  affi- 
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davit  by  a  juryman  of  what  has  passed  in  the  jury  room  can- 
not be  received  in  civil  cases.  A  fortiori,  it  cannot  be  received 
in  criminal  cases.  Therefore  we  know  nothing,  and  ought  to 
know  nothing,  of  the  opinions  of  the  juiymen.  Here  then 
are  two  parties  who  have  had  no  trial.  The  fact  has  not  been 
found  either  one  way  or  the  other.  Their  counsel  come  before 
us  and  move  first  of  all  for  a  trial.  Had  the  trial  occupied 
three  days  instead  of  nine,  a  new  trial  would  have  followed  as 
a  matter  of  course,  but  we  have  no  power  to  extend  the 
Sittings  for  that  purpose,  and  besides  we  have  no  jury.  How 
is  a  trial  to  be  obtained  ?  By  certain  sections  of  the  Provincial 
Act  for  the  administration  of  criminal  justice.  The  Dominion 
Legislature  has  retained  unrepealed  those  clauses  which  enable 
the  Government  to  issue  a  commission  to  try  criminals,  but 
this  Court  cannot  issue  it.  It  can  give  no  injunction  and 
express  no  desire.  The  Government  may  enjoin  us  and  we 
will  obey,  but  we  cannot  enjoin  them.  Therefore  a  second 
trial  at  present  is  beyond  the  functions  of  this  Court. 

Now,  we  are  asked  to  discharge  one  or  both  of  these  prison- 
ers upon  their  own  recognizance.  We  were  told  that  when  the 
jury  disagreed  it  was  almost  a  matter  of  coui'se  for  the  Court 
to  discharge  the  prisoners.  I  can  find  no  authority  for  that 
position.  The  Court  of  Queen's  Bench  have  no  such  authority, 
nor  have  we.  No  Court  can  enter  a  nolle  prosequi  or  discharge 
upon  his  own  recognizance  a  person  indicted.  Everybody 
knows  that  no  one  but  the  Crown  Officer  in  England,  can  dis- 
charge a  prisoner  upon  a  nolle  pt^osequi.  Attempts  have  been 
made  once  pr  twice  to  oblige  the  Court  to  do  what  the  Crown 
Officer  alone  can  do.  The  case  of  The  Queen  v.  Bumaby,  5 
Q.  B.,  348,  differed  from  this  in  its  circumstances,  but  is  not 
distinct  in  principle.  A  rule  nisi  was  moved  for  by  the 
Attorney  General  to  quash  an  indictment  against  a  public 
officer  and  stay  further  proceedings.  Here,  in  a  case*  suscepti- 
ble of  doubt  and  discussion,  the  Attorney  General  desired  the 
Court  to  do  what  he  should  do  himself.  "  Why,"  said  Judge 
Williams,  "should  it  be  cast  upon  the  Court  to  stop  the  pix)se* 
cution?"  "It  may  be,"  said  Judge  Coleridge,  "that  many 
cases  may  arise  in  which  public  policy  requires  that  the  prose- 
cution ^hould  be  stopped.  This  is  possible,  though  I  cannot 
help  saying  that  it  must  be  a  very  strong  case  to  require  it. 
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For  in  such  a  case,  the  law  has  placed  the  power  in, the  hands 
of  a  high  officer,  who,  if  he  thinks  fit,  must  exercise  it  upon 
his  own  responsibility  and  not  throw  the  responsibility  upon 
the  Court" 

On  the  authority  of  this  and  other  cases  I  lay  it  down — 
first,  that  the  Court  cannot  order  or  procure  a  new  trial  in  this 
cause  or  any  other  where  there  is  a  disagreement  of  the  jury  ; 
secondly,  that  they  can  exercise  no  power  in  any  case  to  dis- 
charge a  prisoner  indicted  upon  his  own  recognizance.  What 
is  open  now  to  the  Counsel  for  the  defendants  it  is  not  for  me 
to  say.  It  is  in  hands  competent  to  deal  with  it.  Let  them 
take  the  course  the  law  points  out,  and  the  Court  will  be  ready 
to  hear  the  cause  whenever  it  comes  properly  before  it. 


KEEFE  V.  Mclennan. 

Enaetroents  Of  th«  Legislature  of  Nova  Sootia,  prohibiUiiff  the  retail  of  intoxicating 
liquore  by  unlloensed  ^-endors,  and  preaurlbing  penalties  for  ^uch  uulioensed  vending,  are 
within  the  power  of  that  Legislature  by  Section  92  of  the  B.  N.  A.  Act,  sub-seotion  9 ;  and  1^ 
would  be  no  defence  to  an  action  for  such  penalty  to  show  that  the  legislation  under  which 
the  Sessions  were  authorized  to  refuse  to  grant  licenses  was  ultra  vim.  The  proper  oourse  in 
such  ease  would  be  a  mandamus  to  the  Sessions  to  compel  the  granting  of  the  license.  The 
l^islatlon  contained  in  R.  8.  Cjpp.  75,  Sections  32 and  88,  is  not  tUtra  vvret,  although  it  may  to  a 
eertain  limited  extent  affect  trade  and  commerce. 

The  Defendant  was  prosecuted  under  the  provisions  of  Cap. 
75  Revised  Statutes  (4th  series),  for  retailing  intoxicating 
liquors  without  license,  and  judgment  was  obtained  against 
him  for  the  amount  of  the  penalty.  A  rule  nisi  to  set  the 
judgment  aside  was  granted  in  the  following  terms : — 

On  motion  it  is  ordered  that'the  judgment  given  In  this  cause  be  set  aside  on  the  following 
grounds,  viz.:  That  the  Legislation  of  the  Local  Aisembly  of  Nova  Scotia  regulating  the  sale 
of  intoxicating  Ilqnon,  as  per  Chapter  75  of  the  Rexised  Statutes,  fourth  series,  and  the 
refusal  of  the  Ooneral  Sessions  of  the  Peace  for  the  County  of  Gape  Breton,  last  convened,  to 
grant  licenses  for  the  sale  of  intoxicating  liquors  in  said  County  is  contrary  to  law,  and  the 
provisions  of  the  British  North  America  Act  of  1867,— unless  cause  to  the  contrary  be  shewn 
within  the  llist  four  days  of  the  ensuing  term  of  the  Supreme  Court  at  Halifax. 

This  rule  was  argued  during  the  December  term,  1875-6. 

OrahaTn,  in  support  of  the  rule.  The  sections  of  the  Pro- 
vincial Statutes  on  which  the  Sessions  refused  to  grant  licenses 
are  Acts  of  1869,  Cap.  2,  andR.  S.,  4th  series,  Cap.  75,  p.  343- 
The  sections  in  the  Revised  Statutes  are  slightly  different  from 
those  in  the  Act  of  1869.  Section  3  of  the  Act  of  1869  im- 
posed different  penalties.      Section  4  provides  the  mode  in 
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which  liceiises  are  to  be  granted ;  the  same  as  in  the  Bevised 
Statutes  now,  but  not  the  same  as  previously  existed.  Section 
12,  of  Act  of  1869,  repealed  all  previous  provisions  of  the 
Revised  Statutes  inconsistent.  The  Sessions  were  bound  to 
grant  licenses.  Chapter  75  of  the  Bevised  Statutes  was  a 
re-enactment,  and  as  such  would  be  unconstitutional,  but  it  is 
not  necessary  to  contend  that,  as  the  original  enactment  was 
in  1869.  The  Sections  of  the  Union  Act  bearing  upon  the 
point  are  Section  91,  sub-sections  2  and  3.  The  exclusive 
legislation  of  the  Dominion  Parliament  includes  the  regulation 
of  trade  and  commerce  and  the  raising  of  money  by  all  methods 
of  taxatioiL  The  powers  of  the  Local  Legislatures  are  granted 
to  them  strictly,  and  everything  that  is  not  expressly  granted 
to  them  is  reserved  to  the  Dominion  Parliament.  (Cites  judg- 
ment of  Ritchie,  C.  J.,  of  N.  B.,  in  Queen  v.  Justices  of  Peace? 
Kvags  CourUy,  2  Pugsley,  525  ;  9  Wheoitoriy  229,  as  to  defini- 
tions of  "  Commerce."  Id.  196.  The  definitions  are  cited  in 
Qibeen  v.  2aylor,  Queens  Bench  Reports,  Ontario,  vol.  36, 183.) 
The  sale  of  liquor^is  a  branch  of  trade  and  commerce.  The 
Legislature,  in  passing  this  Act  requiring  two-thirds  of  the 
rate-payers  to  petition,  virtually  prohibits  the  sale  of  liquor. 
(Cites  Queen  v.  Justices  of  the  Peace,  Kings  County,  2  Pugs- 
ley's  Reports,  525 ;  11  Canada,  L.  J.,  249,  where  a  statute  less 
prohibitoBy  than  the  Nova  Scotia  Statute  was  held  to  be 
unconstitutional.)  This  view  was  concurred  in  by  Strong,  J., 
now  a  Judge  of  the  Supreme  Court  of  Canada.  The  only 
taxing  power  given  to  the  Local  Legislature  is  to  levy  a  direct 
tax. 

Rigby,  Q*  C-y  contra.  The  question  under  one  branch  of  the 
rule  -is  whether  the  Sessions  can  refuse  to  grant  licenses  or 
not.  We  must  assume  that,  the  Sessions  looked  at  the  law 
before  granting  or  refusing  licenses.  We  are  not  discussing 
whether  the  Sessions  acted  per  force  of  a  petition  under  the 
Act,  but  have  they  an  inherent  right  to  refuse.  The  legislation 
previous  to  Confederation  gives  them  the  right,  even  if  subse- 
quent enactments  are  imconstitutional.  Section  129,  B.  N- 
A.  Act  continues  in  force  all  existing  laws  in  the  several 
Provinces,  except  as  otherwise  provided  in  the  Act.  Revised 
Statutes,  3rd  Seri^,  p.  61,  gave  the  Sessions  power  to  refuse 
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Bcenses  in  certain  cases  and  compelled  them  to  do  so  in  any 
polling  section  where  a  majority  petitioned  against  it.  The 
Act  of  1869  only  modified  that  provision  by  making  a  two^ 
thirds  petition  necessaiy  for  a  lioeosa 

The  right  to  regulate  shop,  saloon,  and  tarem  licenses  to 
raise  a  revenue  for  provincial,  local  or  municipal  purposes,  is 
given  to  the  Local  Legislatures.  (Wilkins,  J.  Section  129 
of  the  K  N.  A.  Act  provides  that  all  existixig  Ftovincial  laws 
shall  continue  in*  force  unless  otherwise  provided  by  the 
B.  N.  A  Act  This  case  is  otherwise  provided  for,  as  the 
Union  Act  gives  the  Dominion  Parliament  exclusive  control  of 
the  subject  of  Trade  and  Commerce.)  Righy,  Q.  C:  The  case 
is  the  same  as  that  of  bankruptcy  and  interest.  The  provin- 
cial law9  on  those  subjects  remained  in  force  until  Dominion 
Legislation  took  place,  although  those  subjects  were  given  ex- 
clusively to  the  Domiuion  Parliament.  The  subject  of  Divorce 
is  in  the  same  plight.  The  Provincial  Divorce  Court  is  acting 
now  under  a  Provincial  Statute.  Suppose  the  Provincid 
Legislature  were  to  repeal  the  Divorce  Acts,  would  the  present 
Divorce  Judge  take  any  notice  of  the  repeal  ?  (Ritchie,  E.  J., 
I  would  not  be  governed  by  any  legislation  of  the  Local  Legis- 
lature, repealing  or  changing  the  existing  Divorce  Laws,  as  the 
Local  Legislature  has  no  present  right  to  legislate  on  the 
«ubject.)  The  reservation  in  Section  129  of  the  B.  N.  A  Act 
applies  to  cases  where  the  B.  N.  A  Act  expressly  modifies 
existing  Provincial  law,  as  by  Section  80,  where  it  changes  the 
number  of  members  in  the  Quebec  Legislature. 

The  Court.  It  is  a  question  whether  the  enactments  of  the 
Revised  Statutes,  third  series,  on  which  you  rely  are  not 
repealed  by  the  subsequent  Statute. 

^^y»  Q-  C'.  The  subsequent  legislation  if  vdtra  vires 
cannot  have  any  effect  at  all  on  the  previous  law.  (RrrcHiB, 
E.  J.  It  is  not  contended  that  the  subject  matter  of  the  law 
in  Revised  Statutes,  3rd  series,  is  ultra  vires,  but  only  certain 
c-auses  in  the  Statute.)  Rigby,  Q.  C,  In  so  far  as  the  repealing 
Statute  refers  to  those  idtra  vires  clauses  it  m  inoperative,  and 
they  remain  law  under  Section  129  of  the  R  K  A.  Act. 

(WecUherbe,  The  question  does  Hot  turn  upon  the  Revised 
Statutes^  3rd  series.    The  rule  is  taken  out  with  reference  to 
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the  Revised  Statutes,  4th  series  which  is  a  fresh  enactment,  and 
therefore,  as  we  contend,  unquestionably  vUra  vires.) 

Orahamr,  in  reply.  Ifr  is  understood  now  that  the  rule  is  ta 
be  argued  with  a  view  to  the  Statutes  passed  since  the  Union. 
Although  the  '  Local  Legislature  has  power  over  shop  and 
tavern  licenses,  etc.,  that  power  is  given  only  for  the  raising  of 
a  revenue.  The  license  enactments  are  passed  with  a  view  of* 
prohibiting  the  trade. 

Ritchie,  E.  J.,  now  (December  12th,  1876,)  delivered  the 
judgment  of  the  Court. 

The  defendant  was  prosecuted  for  selling  intoxicating 
liquors  in  small  quantities  without  license,  and  judgment  was 
obtained  against  him  for  the  penalty,  when,  on  motion  of  his 
Counsel,  a  rule  was  granted  to  show  cause  why  the  judgment 
should  not  be  set  aside,  on  the  ground  that  the  legislation  of 
the  Provincial  Parliament  regulating  the  sale  of  intoxicating 
liquors,  and  the  refusal  of  the  Gfeneral  Sessions  of  the  Peace 
for  the  County  of  Cape  Breton  to  grant  licenses  for  the  sale  of 
intoxicating  liquors  in  that  County  is  illegal,  and  contrary  to 
the  provisions  of  the  British  North  America  Act  of  1867. 

At  the  argument,  the  defendant^B  Counsel  relied  on  that 
portion  of  the  B.  N.  A.  Act  which  conferred  on  the  Dominion 
Parliament  the  exclusive  right  to  legislate  on  the  regulation  of 
trade  and  commerce,  of  which,  he  contended,  the  legislation  in 
in  question  was  a  violation. 

By  the  2nd.  sec.  of  cap.  75  of  the  Revised  Statutes  of  Nova 
Scotia  it  is  enacted  that  no  intoxicating  liquore  shall  be  sold 
in  quantities  less  than  ten  gallons,  to  be  delivered  at  one  and 
the  same  time,  unless  in  the  original  package  in  which  import- 
ed, such  original  package  not  to  mean  bottled  liquors  in  quan- 
ties  less  than  10  gallons,  or  by  license,  under  the  penalties  set 
forth  in  the  Act. 

By  the  9th.  section  the-  Cburt  of  Sessions  in  the  various 
counties  are  authorized  to  fix  the  amount  of  duty  to  be  paid 
for  the  license ;  and  by  the  3rd.  section  it  is  provided  that 
licenses  shall  only  be  granted  by  the  Sessions  upon  the  recom- 
mendation of  the  Grand  Jury,  concun-ed  in  by  two-thirds  of 
its  members  present,  accompaniedhy  a  petition  from  two-thirds- 
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of  the  rate-payers  of  the  pollingMistrict  in  which  the  tavern 
is  intended  to  be  established,  praying  for  such  license ;  which 
petition  and  recommendation  from  the  Grand  Juiy  may  be 
rejected  in  whole  or  in  part  by  the  Gdhrt  of  Sessions. 

Enactments  differing  in  no  essential  respect  from  the  fore- 
going were  in  force  in  this  Province  at  the  time  of  the  passing- 
of  the  B.  N.  A,  Act,  and  remained  so  under  the  129th  section 
of  it,  which  provided  that  all  laws  in  force  in  the  several 
provinces  should  continue  so  notwithstanding  the  Union,  sub- 
ject, nevertheless,  to  be  repealed  or  altered  by  the  Parliament 
of  Canada,  or  by  the  legislature  of  the  respective  province8> 
according  to  the  authority  of  the  Parliament  or  of  that  legis- 
lature under  that  Act. 

The  Parlialknent  of  Canada  has  neither  repealed  nor  altered 
the  provincial  enactments  on  this  subject,  nor  passed  any  law 
inconsistent  with  them,  aaid  our  local  legislature,  in  revising- 
and  consolidltting  the  statutes  of  the  Province,  has  introduced 
these  Provisions,  or  provisions  of  a  like  character,  into  the 
consolidated  statutes  passed  in  the  year  1873,  and  the  4th 
.section  of  the  Act  to  provide  for  the  publication  of  the  con- 
solidated statutes  enacted  that  the  Acta  then  in  force  should 
continue  until  the  publication  of  the  consolidated  statutes  by 
proclamation,  after  which  they  should  be  repealed  and  cease  ta 
have  any  force  and  effect. 

It  cannot  reasonably  be  contended  that'  th£  defendant  was. 
not  liable  to  a  penalty  for  selling  intoxicating  liquors  in  small 
quantities  without  a  license  because  the  Provincial  Legislature 
had  no  right  to  impose  such  penalty,  when,  among  the  subjects 
over  which  the  Provincial  Legislature  is  given  the  Exclusive 
power  of  legislation  by^the  B.  N.  A.  Act,  are  shop,  saloon^ 
tavern  and  other  licenses,  in  order  to  the  raising  a  revenue  for 
provincial,  local,  or  municipal  purposes,  and  the  imposition  of 
punishment  by  fine,  penalty  or  imprisonment  for  enforcing  any 
law  of  the  province  made  in  relation  to  any  matter  coming 
within  any  of  the  classes  of  subjects  enumerated  as  within  the 
powers  of  the  Local  Legislature.  *What  the  defendistnt's 
Counsel  relied  on  was,  that  the  Local  Legislature  had  exceeded 
its  powers  in  so  legislating,  as  that  the  Court  of  Sessions  of  a 
County  could  refuse  to  grant,  or  be  prevented  from  granting^ 
licenses  within  the  County,  or  any  particular  portions  of  it* 
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AfBximing  that  the  Local  Legislature  had  a  right  to  require 
licenses  to  be  taken  out  for  the  sale  of  intoxicating  liquors  in 
small  quantities  and  to  impose  a  penalty  on  those  who  sold 
without  license,  but  hadP  exceeded  its  powers  in  authorizing 
the  Court  of  Sessions  in  any  event  to  refuse  the  granting  of 
licenses  throughout  the  County  or  in  certain  districts,  it  by  no 
means  follows  that,  though  in  the  latter  ease  the  enactments 
might  be  void  as  uLtra  vi/rea,  those  enactments  which  are 
strictly  within  its  powers  are  to  be  held  inoperative  and  void  I 
by  these  the  selling  of  intoxicating  liquors  without  license  is 
made  illegal  and  the  seller  made  liable  to  a  penalty.  The 
defendant  is  in  that  position,  and  it  is  no  defence  for  him  to 
show  that  the  Local  Legislature  had  no  power  to  refuse  the 
granting  of  licenses.  If  that  were  the  case,  and  the  Court  of 
Sessions  had  no  right  to  refuse  licenses,  as  contended  for,  then 
the  proper  course  would  have  been  to  apply  to  this  Court  for 
a  mandamus  to  compel  the  granting  of  th^n ;  but  such  refusal 
would  not,  in.  my  opinion,  sanction  or  justify  all  persons  selling 
without  license,  in  violation  of  that  legislation  which  is  within 
the  power  of  the  Local  Legislature. 

If  that  Legislature  had  no  right  to  enact  in  the  last  series 
of  the  Revised  Statutes  the  provisions  which  it  is  contended 
are  *ultra  vireSf  then  it  had  no  power  to  repeal  the  provisions 
of  a  like  character  which  were  in  force  at  the  time  of  the  pass- 
ing of  the  B.  N.  A.  Act ;  for  the  power  to  repeal,  as  the  power 
to  enact,  depends  upon  whether  the  subject  matter  is  within 
the  legislative  powers  of  the  Dominion  or  Local  ftxliaments. 
On  these  grounds  alone  I  think  the  conviction  should  be  sus- 
tained ;  but  as  the  argimient  addressed  to  uS  referred  mainly 
to  the  question  whether  the  Local  Legislature  had  exceeded  its 
powers  in  legislating  as  it  has  done,  it  may  I3e  proper  to  express 
an  opinion  on  that  point. 

It  will  be  borne  in  mind  that  the  enactment  is  not  one 
whereby  all  trade  in  intoxicating  liquor  is,  or  can  be,  wholly 
prevented.  The  sole  object  of  the  Legislature  was  unquestion- 
ably the  promotion  of  temperance,  and  the  protection  of  the 
liealth  and  morals  of  the  people,  and  the  preservation  of  the 
peace  and  good  order  of  the  community,  matters  of  police, 
which,  but  for  the  clause  in  the  B.  N.  A*  Act,  conferring  on 
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the  Dominion  Parliament  the  right  to  regulate  trade  and  com- 
merce, would  have  undoubtedly  been  within  the  scope  of  local 
legislation.  * 

The  section  of  the  B.  N.  A.  Act  which  confers  legislative 
powers  on  the  Parliament  of  Canada,  restricts  such  powers  to 
all  matters  not  coming  within  the  classes  of  subjects  assigned 
exclusively  to  the  Legislature  of  the  Provinces.  The  terms, 
"  Property  and  civil  rights,"  the  power  of  dealing  with  which 
is  vested  in  the  Provincial  Parliament,  are  very  comprehen- 
sive, and  on  referring  to  the  94th  and  97th  sections,  it  is 
evident  that  the  framers  of  the  Act  did  not  intend  that  they 
hould  receive  a  very  restricted  interpretation,  and  yet  in  the 
most  restricted  sense  they  embrace  the  subjects  I  have  referred 
to,  for  life,  health  and  personal  safety  are  the  rights  of  the 
people  of  every  free  country  and  to  preserve  them  is  the  duty 
of  the  Legislature,  and  any  laws  which  have  for  their  object 
the  prevention  of  intemperance  directly  affects  these  subjects 
for  not  only  does  drunkenness  destroy  the  health  and  reputa- 
tion, waste  the  property  and  ruin  the  happiness  and  comfort  of 
those  addicted  to  it,  but  it  is  the  cause  of  most  df  the  crimes  com- 
mitted in  the  land  It  is  not  therefore  to  be  wondered  at  that 
the  Local  Legislature  should  desire  to  pass  such  laws  as  would 
be  likely  to  lessen  an  evil  fraught  with  such  consequences  to 
the  community,  and  if  it  cannot  do  this  because  it  indirectly 
and  to  a  limited  extent  affects  one  of  the  subjects  over  which  the 
Dominion  Parliament  has  power  of  legislation  it  must  equally, 
and  for  the  same  reasons,  be  restrained  from  making  any 
regulations  to  protect  the  community  from  the  evils  arising 
from  the  sale  of  unwholesome  provisions  or  the  unrestricted 
sale  of  poisons,  which,  it  appears  to  me,  it  can  hardly  be  con- 
tended it  has  not  the  power  of  making,  and  yet,  whatever  evils 
may  arise  from  these  sources  they  are  cast  in  the  shade  by 
those  which  arise  from  the  excessive  use  of  intoxicating 
liquors,  and  even  those  enactments  of  our  Legislature  which 
prohibit  the  sale  of  intoxicating  liquors  to  minors  and  persons 
adjudged  to  be  habitual  drunkards,  and  sales  made  on  a 
Sunday,  as  this  all  affects  trade,  must  be  illegal  unless  deemed 
otherwise  as  police  regulations.  I  cannot  but  view  these  and 
the  enactment  in  question  as  such,  and  the  Provincial  Parlia- 
ment is,  in  my  opinion,  entitled  to  legislate  with  a  view  to 
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regulate  within  the  Province  the  sale  of  whatever  may  injuri- 
ously affect  the  lives,  health,  morals,  or  well-being  of  the 
community — whether  it  be  intoxicating  liquors,  poisons,  or 
unwholesome  provisions,  if  such  legislation  is  made  bona  fide 
with  that  object  alone,  even  though  to  a  certain  limited  extent 
it  should  affect  trade  and  commerce. 

In  addition  to  what  I  have  already  said,  I  may  remark  that 
we  are  to  assume  that  the  framers  of  the  B.  N.  A.  Act  knew 
of  the  legislation  which  was  in  force  in  the  several  Provinces, 
and,  at  the  time  of  its  passing,  the  law  in  this  Province  relating 
to  the  granting  of  licenses  for  the  sale  of  intoxicating  liquors, 
recognized  the  right  of  the  Court  of  Sessions  to  refuse  licenses 
for  the  sale  of  them  in  small  quantities  within  their  respective 
Counties,  and  that  Act  did  not  repeal  the  Provincial  Law  then 
in  force,  so  that  when  the  right  of  granting  licenses  was  con- 
ferred on  the  Provincial  legislature  it  may  very  reasonably  be 
presumed  that  the  intention  was  that  the  right  should  continue 
to  be  exercised  in  the  same  manner  as  it  was  then  exercised. 

Authorities  bearing  directly  on  the  question  under  consider- 
ation, are  not  to  be  met  with  in  the  English  reports,  but  there  . 
are  several  decisions  of  the  United  States  Courts,  which  beat 
a  strong  aiialogy  to  it,  and  those  which  most  closely  resemblw 
it  are  what  are  termed  "TA«  Licetiae  Cases*'  reported  in  6 
Howard,  504. 

The  power  of  regulating  commerce  is  by  the  constitution  of 
the  United  States  vested  in  Congress  and  this  power  is  general 
and  vAilmiited,  See  St(yry  on  the  Constitution,  sec.  1066  and 
1067.  The  ground  taken  in  these  cases  was  that  the  power, 
though  exclusive,  did  not  prevent  the  State  Legislature  from 
passing  laws  restricting  the  sale  of  spirituous  liquors,  consider- 
ing them  as  police  regulations  rather  than  regulations  of  com- 
merce. The  Chief  Justice,  in  giving  judgment  in  one 
of  them,  said,  "If  any  State  deems  the  retail  and  internal 
traffic  in  ardent  spirits  injurious  to  its  citizens,  and  calculated 
to  produce  idleness  or  debauchery,  I  see  nothing  in  the  consti- 
tution of  the  United  States  to  prevent  it  from  regulating  or 
restricting  the  traffic,  or  from  prohibiting  it  altogether  if  it 
thinks  proper."  And  McLean,  Justice,  said,  "  In-  matters  of 
government,  and  especially  of  police,  a  wide  discretion  is 
necessary.    It  is  not  susceptible  of  an  exact  limitation,  but 
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mu&t  be  exercised  under  the  changing  exigencies  of  society.   In 
the  progress  of  population,  wealth  and  civilization,  new  and 
vicious  indulgences  spring  up,  which  require  restraints  that  can 
only  be  imposed  by  the  Legislative  power.      When  this  power 
shall  be  exerted,  how  far  it  shall  be  carried,  and  where  it  shall 
cease,  must  mainly  depend  upon  the  evil  to  be  remedied.  Under 
the  pretence  of  a  police  regulation  a  State  cannot  counteract 
the  commercial  power  of  Congress,  and  yet  it  has  been  shown, 
to  guard  the  health,  morals  and  safety  of  the  community,  the 
laws  of  the  State  may  prohibit  an  importer  from  landing  his 
goods,  and  may  sometimes  authorize  their  destruction ;  but 
this  exception  to  the  operation  of  the  general  commercial  law 
is  limited  to  the  existing  emergency.     Still  it  is  clear  that  a 
law  of  a  State  is  not  rendered  unconstitutional  by  an  inciden- 
tal reduction  of  importation,  and  especially  is  this  not  the  case 
when  the  State  regulation  has  a  salutary  tendency  on  society 
•and  is  founded  on  the  highest  moral  consideration."     And, 
again,  "  If  a  foreign  article  be  injurious  to  the  health  or  morals 
of  the  community,  a  State  may,  in  the  exercise  of  that  great 
and  conservative  police  power  which  lies  at  the  foundation  of 
its  prosperity,  prohibit  the  sale  of  it.     No  one  doubts  this  in 
relation  to  infected  goods  or  licentious  publications.     Such  a 
regulation  must  be  made  in  good  faith,  and  have  for  its  sole 
pbject  the  preservation  of  the  health  or  morals  of  society.     If 
a  foreign  spirit  should  be   imported  containing  deleterious 
ingredients  fatal  to  the  health  of  those  who  use  it,  its  sale  may 
be  prohibited."    And  Grier,  Justice,  referring  to  the  public 
peace,  health,  and  morals,  said:  "As  subjects  of  legislation 
they  are,  from  their  very  nature,  of  primary  importance  ;  they 
lie  at  the  foundation  of  social  existence.     They  are  for  the 
protection  of  life  and  liberty,  and  necessarily  compel  all  laws 
on  subjects  of  secondary  importance  which  relate  to  property, 
convenience  or  luxury,  to  recede  when  they  come  in  conflict 
or  collision.    Scdus  popidi  Suprema  lex" 

Though  the  decisions  in  these  cases  are  not  binding  upon 
us,  the  opinions  of  the  Judges  of  a  Court  of  so  high  a  charac- 
ter as  that  of  the  Supreme  Court  of  the  United  States,  are 
entitled  to  the  greatest  respect;  and  the  reasoning  on  which 
their  decisions  are  founded  commends  itself  very  much  to  my 
judgment,  ajid  is,  it  appears  to  me,  as  applicable  to  the  case 
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before  us  as  it  was  to  those  under  their  consideration ;  and,  in 
my  opinion,  the  conviction  here  should  be  confirmed,  and  the 
rule  to  set  it  aside  dischaiged. 


RENT  V.  ADLINGTON. 

Prooess  was  lasoed  against  Defendant  as  an  absent  or  absconding  debtor,  on  the  osoai 
affidavit.  Application  to  set  the  proeess  aside  was  supported  by  Defendant's  afidadt  setting 
out  that  he  had  never  been  out  of  the  Prodnce  but  had  merely  gone  to  Annapolis  and  else* 
where  in  the  Province  on  business.  Afldavlts  were  read  in  answer  showing  that  the  members 
of  Defendant's  fiimily,  one  of  whom  had  l>een  eonstitated  his  agent  had  given  ''unsatisfactory 
if  not  contradictory  **  answers  to  inquiries,  and  that  the  Defendant's  son  on  one  occasion  liad 
stated  that  his  father  was  in  Toronto,  and,  he  expeotod,  was  then  on  his  way  home.  Beld 
that  the  Defendant  was  rightly  proceeded  against  under  the  Absconding  Debtors*  Ad. 

On  September  28th,  1875,  the  Plaintiff  sued  out  a  writ  of 
summons  and  attachment  against  Defendant  as  an  absent  or 
absconding  debtor  endorsed  by  oath  for  $72.63,  the  usual  aflS- 
davit  for  that  purpose  having  been  made.  A  summons  was 
afterwards  procured  from  SiE  W.  yoUNO,  C.  J.,  calliVig  on  the 
Plaintiff  to  show  cause  why  the  proceedings  should  not  be  set 
aside  on  the  ground  that  the  Defendant  was  not  an  absconding 
debtor.  On  the  return  day  of  this  summons,  when  the  cause 
was  heard  by  Mr.  Justice  DesBaIires,  an  affidavit  c^  Defend- 
ant, setting  out  that  he  was  a  medical  doctor,  that  he  was  not 
at  the  time  of  the  issue  of  the  writ  an  absent  or  absconding 
debtor  and  had  no  intention  of  absenting  himself  or  abscond- 
ing ;  that  he  had  been  absent  from  the  city  at  Annapolis  on 
business,  and  elsewhere,  but  not  out  of  the  Province ;  that  his 
family  had  remained  in  town  and  furniture  had  been  left  there 
to  the  value  of  $1600,  and  that  he  did  not  owe  in  the  city 
over  $600.  Legg,  the  Sheriff's  deputy  swore  that  he  had 
called  at  Defendant's  residence  several  times  with  the  writ 
and  saw  Defendant's  sons,  who  each  time  except  the  last 
informed  him  that  the  Defendant  was  in  the  country,  stating 
at  one  time  that  he  was  in  Windsor :  that  on  the  last  occasion 
of  calling  the  defendant's  youngest  son  said  his  father  was  in 
Toix)nto.  On  the  9th  of  August  the  Defendant's  son  wrote  to 
Plaintiff  stating  that  his  father  was  in  the  country,  that  his 
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mother's  remittances  had  not  come  to  hand,  that  he  had  orders 
to  open  letters  addressed  to  his  father,  and  had  opened  one 
from  the  plaintiff's  lawyer,  and  was  willing  to  accept  service 
if  need  be,  and  the  letter  ended  with  the  words^  ''  it  may  be  a 
little  more  troable  and  exp^fise  to  collect  than  yon  seem  to 
imagine."  The  Plaintiff  testified  to  repeated  promises  of  the 
Defendant  to  pay  the  debt,  and  HarmlUm,  the  Deputy  Sheriff^ 
swore  that  at  the  date  <^  his  receiving  the  process  for  execu- 
tion, ihe  Defendant's  eldest  son  said  his  father  was  in  Toronto- 

Upon  these  affidavits,  DesBarres,  J.,  at  Chambers,  pro- 
nounced the  following  decision,  which  was  appealed  from  on 
the  grounds  that  appear  in  the  judgment  below. 

''  The  conclusion  at  which  I  have  arrived,  on  reading  the  affi- 
davit  of  the  Defendant,  taid  the  several  affidavits  of  the 
Plaintiff  in  answer  thereto,  is  that  the  Defendant  at  the  time 
of  issuing  of  the  writ  of  summons  and  writ  of  attachment  in 
this  suit,  was  absconding  and  liable  to  be  proceeded  against 
under  Chap.  97,  S.  1.,  R  S.,  4th  series.  That  Act  authorizes 
proceedings  to  be  taken  against  persons  absconding  or  absent 
out  of  the  Province,  and  a  debtor  who  leaves  his  home  and 
wilfully  absents  himself  to  evade  the  serving  of  legal  process 
upon  him,  as  it  appears  to  me  the  Defendant  did  in  this  case, 
may,  I  think,  be  regarded  as  an  absconding  debtor,  within  the 
true  intent  and  meaning  of  this  Act.  See  Starr  v.  MuTtcey, 
Thompson's  Reports,  244,  and  Staples  v.  Taylor,  James'  Re- 
ports,  320.  The  order  niei  for  setting  aside  the  proceedings 
must,  in  the  view  I  take  of  the  law  and  facts,  be  discharged 
with  costs  to  await  the  event,  the  defendant  having  the  right 
to  plead  and  relieve  the  property  from  the  attachment,  on 
putting  in  special  bail  to  respond  the  final  judgment  to  be 
given  in  this  suit." 

The  following  is  the  substance  of  the  written  argument 
furnished  by  Wallace  for  the  appellant  and  DeeBa/rrea  con- 
tra: — 

Wallace,  The  defendant  most  positively  denies  that  he  was 
an  absent  or  absconding  debtor,  and  shows  facts  that  conx>bor- 
ate  his  statement.  He  was  away  on  business,  having  left  his 
family  here,  and  there  being  $1600  value  of  furniture  in  Us 
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house  while  he  owed  only  $600.  His  business  in  Annapolis 
was  to  purchase  a  farm  for  a  permanent  residence  within  the 
Province.  The  affidavit  of  Legg  proves  nothing  at  *all  as  to 
absence  from  the  Province,  and  simplj  corroborates  the 
Defendant's  statement.  Hamilton's  affidavit  only  proves  the 
correctness  of  the  return  on  the  writ.  There  is  not  a  word  in 
his  affidavit. or  the  Plaintiff's  about  the  Defendant  absconding 
or  concealing  himself.  The  letter  from  Defendant's  son  is  of 
no  consequence,  Jis  the  father  cannot  be  held  accountable  for 
the  flourish  at  the  end  of  it  which  was  clearly  unauthorized. 
The  Plaintiff  has  not  even  made  out  a  priina  faoie  case  against 
the  Defendant.  Cites  Starr  v.  Ihincey,  Thomson,  244.  Staples 
et  al  V.  Taylor,  James,  320,  Oldright,  709,  James,  388. 

If  the  Defendant  was  even  keeping  out  of  the  way  to  avoid 
service  of  the  process,  the  Plaintiff's  object  could  have  been 
-secured  by  an  order  for  constructive  service  as  pointed  out  by 
Haliburton,  *G.  J.,  in  one  of  the  cases  cited. 

DesBarres.  The  defendant,  whose  affidavit  is  very  ingenious, 
does  not  deny  that  he  was  evading  service,  but  merely  says 
that  he  was  absent  a  short  time  to  buy  a  farm.  Why  not  be  a 
little  more  explicit?  He  was  bound  to  account  fully  for  his 
continued  absence.  The  story  is  most  improbable.  Why  did 
not  the  defendant  permit  his  son  to  accept  service  of  process  ? 
It  is  clear  that  he  did  not  do  so.  The  answers  made  by  the 
members  of  the  family  to  inquirers  in  respect  to  the  father 
were  evasive  and  contradictory,  and  at  one  time  the  informa- 
tion was  given  that  he  was  in  Toronto.  If  the  Defendant  was 
not  out  of  the  Province  that  statement  was  false,  but  the 
answer  given  at  another  time,  namely  that  he  was  expected  and 
was  then  on  his  way  home,  tended  to  show  its  truth. 

T!i;i  cases  cited  show .  that  the  process  lies  against  a  party 
absconding  without  being  absent  from  the  Province.  See  the 
language  of  HALiBtTRTON,  C.  J.,  in  Starr  v.  Muncey.  The  case 
of  Staples  V.  Taylor,  is  not  analogous  to  the  present.  In  that 
case  the  Defendant  was  in  the  city  and  attending  to  his  busi- 
ness, and  the  Chief  Justice  held  it  to  be  a  case  for  constructive 
service  under  the  Statutes,  but  the  language  used  in  that  case 
is  clearly  not  applicable  to  this.  The  Plaintiff  has  clearly 
•shown  that  the  Defendant  was  absconding  within  what  I  take 
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to  be  the  statutable  meaning  of  the  word,  that  is  not  necessari- 
ly that  he  went  out  of  the  Province,  but  that  he  went  out  of 
the  city  to  avoid  service  of  process.  Even  if  absconding  were 
held  to  mean  being  without  the  Province,  the  process  should 
be  upheld  in  view  of  the  contradictory  statements  given  in., 
answer  to  inquiries,  and  of  the  fact  that  in  some  of  those 
answers,  it  was  stated  that  the  Defendant  was  in  Toronto. 

The  judgment  of  the  Court,  prepared  by  McCully,  J.,  was 
now,  (Dec.  12th,  1876,)  read  by  Smith,  J. 

This  is  an  appeal  from  a  Judge's  order,  taken  under  the 
Statute,  and  the  Counsel  agreed  to  furnish  a  written  argument, 
which  has  been  done. 

The  facts  are  briefly  as  follows :  On  the  28th  September, 
1875,  the  Plaintiff  sued  out  a  writ  of  summons  and  attachment 
against  the  Defendant  as  an  absent  or  absconding  debtor,  en- 
dorsed, "  by  oath  for  $72.63,"  the  usual  affidavit  for  the  purpose 
having  been  made  in  which  the  Plaintiff  swears  that  the  said 
Defendant  is  absent  or  absconding  from  the  Province  of  Nova 
Scotia.-  On  the  6th  October,  1875,  defendant  procured  a  sum- 
mons from  the  Chief  Justice,  at  Chambers,  calling  upon  Plaintiff 
to  show  cause  why  the  proceedings  should  not  be  set  aside,  on 
the  grounds  that  the  Defendant  was  not  an  absent  or  abscond- 
ing debtor,  and  was  not  liable  to  be  sued  as  such,  and  the  other 
groimds  set  forth  in  Defendant's  affidavits.  On  the  12th 
November  the  cause  was  heard  by  Judge  DesBarres  upon 
counter  affidavits,  and,  after  argument,  the  rule  nisi  obtained 
by  the  Defendant  was  discharged,  costs  to  abide  the  event.  A 
memo,  in  the  Judge's  handwriting  of  the  grounds  of  his 
decision  is  attached  to  the  order. 

From  this  order  the  Defendant  appealed,  and  it  is  with  this 
appeal  that  the  Court  is  now  required  to  deal. 

On  the  1st  October,  Defendant,  by  an  affidavit,  alleges  that 
he  is  a  medical  doctor,  that  he  was  not  at  the  time  of  the 
issuing  of  the  process,  or  before  or  since,  "  an  absent  or  ab- 
sconding debtor,"  nor  had  he  any  intention  of  absconding  or 
absenting  himself.  He  then  admits  that  he  had  been  absent 
from  the  city,  at  Annapolis,  and  elsewhere,  but  not  out  of  the 
Province,  that  his  business  at  Annapolis  was  about  the  pur- 
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chase  of  a  farm,  &c.,  &c. ;  that  his  family  remained  in  the  citjr 
and  he  left  furniture  worth  $1600,  that  he  does  not  owe 
in  the  city  over  8600,  and  lastly  he  again  denies  that  he  ever 
had  any  intention  of  absconding. 

As  opposed  to  this,  one  Charles  Legg,  the  Sheriff's  Deputy, 
swears,  that  having  the  writ  in  the  cause  placed  in  his  hands 
for  service,  he  called  several  times,  as  often  as  five  or  six 
times,  between  the  15th  and  29th  of  September,  for  the  pur- 
pose of  serving  the  Defendant  with  the  process  at  his  dwelling- 
house  ;  saw  Defendant's  sons,  who,  each  time  except  the  last, 
informed  him  that  the  Defendant  was  in  the  country,  at  one 
time  said  he  was  in  Windsor,  once  was  told  that  Defendant 
had  been  home  and  had  gone  to  the  country ;  and,  on  the  last 
occasion  of  calling,  the  Defendant's  son,  the  youngest,  said  his 
father  was  in  Toronto,  he  expected  then  on  his  way  home. 

On  the  9th  August  the  Defendant's  son,  S.  Adlington,  wrote 
the  Plaintiflf.a  letter,  produced,  the  substance  of  which  was, 
his  father  was  in  the  country,  his  mother's  remittance  had  not 
come  to  hand,  he  had  orders  from  his  father  to  open  letters, 
&c. ;  he  had  opened  one  from  Plaintiff's  lawyer,  and  was  will- 
ing to  accept  service  if  need  be,  and  this  letter  ends  with  a 
kind  of  threat,  thus :  "  it  may  be  a  little  more  trouble  and 
expense  to  collect  than  you  seem  to  imagine." 

The  Plaintiff  himself  testifies  as  to  the  repeated  promises  of 
Defendant  to  pay,  and  his  breach  of  them,  &c.,  and  lastly,  W. 
C.Hamilton,  the  Deputy  who  executed  the  process,  swears  that 
on  the  day  of  his  receiving  the  writ  for  execution,  Defendant's 
eldest  son  said  his  father  was  in  Toronto. 

Since  the  case  of  Starr  v.  Muncey,  Thomson,  244,  it  has 
been,  so  far  as  I  know,  a  recognized  and  settled  principle  that 
it  is  not  absolutely  necessary  that  a  defendant  should  be  absent, 
it  is  enough  if  he  abscond.  The  language  of  the  statute  is 
in  the  alternative,  not  in  the  conjunctive,  and  the  case  of 
Staples  V.  Taylor,  James'  Reports,  320,  brings  out  the  opinion 
of  the  Court  clearly  as  to  the  construction.  But  the  difference 
between  the  case  of  a  man  walking  about  HHe  city  daily  and 
that  of  one  in  Defendant's  condition  needs  no  comment  to  dis- 
tinguish them. 

One  learned  Judge,  after  perusal  of  the  affidavits  submitted,. 
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has  decided  that  Defendant's  conduct,  bis  absence,  the  unsatis- 
factory if  not  contradictory  answers  of  the  members  of  his 
family,  especially  when  we  find  them  as  they  represent  them- 
selves as  his  agefits,  one  of  them  at  least  affirming  that  his 
father  was  in  Toronto,  has  arrived  at  the  conclusion  that  the 
defendant  was  absconding  and  liable  to  be  proceeded  against 
under  the  Act.  I  am  not  prepared  to  say  that  the  decision 
pronounced  should  be  reversed,  or  that  the  view  taken  by  His 
Loi-dship  is  not  the  sound  and  sensible  one. 

For  these  and  other  reasons  deducible  from  the  facts  as  they 
appear  before  the  Court  we  are  of  opinion  that  this  order  for 
an  appeal  should  be  discharged  with  costs. 


KINNEY,  Assignee,  v.  DUDMAN. 

Where  the  Defendant,  as  Sheriff,  levied  on  certain  goods  nndei^  exeoutions,  and  a  writ 
of  attachment  in  biinkmptcy  was  afterwards  issued  against  the  execotion  debtor,  bnt  the 
Sheriff,  after  the  issue  of  the  attachment,  proceeded  to  sell  under  the  executions  and  paid  over 
the  proceeds  to  the  execution  creditors,  the  Goart  refused  to  set  aside  a  verdict  against  the 
Sheriff,  at  the  suit  of  the  Assignee,  for  improperly  selling  the  goods,  Ac,  and  for  his  failure 
to  duly  execute  the  writ  of  attachment  and  hand  over  the  property  of  the  Insolvent  to  the 
Assignee. 

Held,— ThAt  the  return  to  the  writ  of  attachment  did  not  estop  the  Plaintiff  in  the 
present  suit  from  saying  that  the  same  had  not  been  duly  executed. 

Held,  <r/«0,— That  a  verdict  for  the  net  proceeds  of  the  sale,  with  12  per  cent,  added,  was 
not  excessive,  the  evidence  justifying  the  finding  of  the  Jury  that  the  goods  would  have 
brought  that  amount  if  properly  sold. 

Section  59  of  the  Insolvtot  Aet,  1869,  is  intra  vires. 

This  action  was  brought  by  the  Plaintiff,  being  the  Assignee 
of  John  T.  Hutchinson,  an  Insolvent,  whose  estate  had  been 
put  in  compulsory  liquidation  by  a  writ  of  attachment  issued 
on  the  15th  of  September,  1874.  The  Plaintiff  sets  out  in  his 
writ  that  the  Defendant,  the  Sheriff  of  the  County  of  Yar- 
mouth, had  levied  upon  certain  property  belonging  to  the 
Insolvent  under  executions  against  him  issued  previously  to  the 
writ  of  attachment,  but  that  although  such  levy  was  made 
previously  to  the  issue  of  the  attachment,  the  goods  were  not 
sold  until  afterwards,  and  that  on  the  17th  of  September,  the 
Defendant,  having  notice  of  the  issue  of  the  attachment,  pro- 
ceeded to  sell  and  did  sell  the  goods  and  paid  over  the  proceeds 
to  the  execution  creditors.    The  writ  also  contained,  among 
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others,  a  count  alleging  that  the  sale  had  been  improperly  con- 
ducted by  the  Sheriff  colluding  with  the  execution  creditors 
in  such  a  way  as  to  prejudice  the  interests  of  the  Plaintiff  and 
the  creditors  of  Hutchinson,  and  that  it  had  been  proceeded 
with  without  due  advertisement,  in  consequence  of  which  the 
goods  sold  realized  less  than  they  would  otherwise  have  yield- 
ed, and  the  declaration  contained  a  further  count  setting  out 
that  the  Defendant  had  refused  to  duly  execute  the  writ  of 
attachment  and  to  hold  in  his  custody,  as  required  by  the  said 
attachment,  the  property  of  the  Insolvent,  but  that  on  the 
contrary  he  had  sold  a  large  portion  of  the  property  of  said 
Insolvent  under  the  executions  and  delivered  the  proceeds 
over  to  the  execution  creditors,  and  refused  to  deliver  the  said 
goods  or  the  proceeds  thereof  to  the  official  assignee. 

The  fifth  and  sixth  pleas  raise  the  objection  that  the  Plain- 
tiff is  estopped  by  the  return  of  the  Sheriff  to  the  writ  of 
attachment  and  the  order  of  the  Judge  of  Probate  founded 
thereon,  from  saying  that  the  writ  was  not  duly  executed  or 
that  the  Sheriff  committed  the  acts  complained  of  by  the 
Plaintiff,  and  the  pleas  in  question  set  out  the  writ  and  order, 
with  the  returns  of  the  Sheriff  stating  that  he  has  attached 
the  estate  and  effects  of  the  Insolvent,  and  all  effects,  &;c.,  found 
by  him  in  his  bailiwick,  belonging  to  the  Insolvent,  and  has 
put  the  official  assignee  in  possession. 

These  pleas  were  demurred  to,  and  the  demurrer  was  argued 
in  connection  with  the  rule  Tim,  to  set  aside  the  verdict  which 
was  for  Plaintiff. 

The  grounds  taken  for  the  motion  to  set  aside  the  vei|iict, 
and  the  effect  of  the  evidence  adduced  on  the  trial  appear  in 
the  arguments  of  Counsel  and  the  judgment  of  the  Court. 

Bingay,  (with  whom  was  Weatherbe)y  in  support  of  rule.  The 
first  ground  we  take  is,  that  the  Assignee  was  not  appointed  at 
the  proper  meeting.  The  Judge's  order  directed  the  first  meet- 
ihg  of  creditors  to  be  held  on  the  4th  day  of  March,  but  the 
Assignee  was  appointed  at  a  meeting  held  on  the  11th.  Insol- 
vent Act  of  1869,  dec.  27. 

If  any  loss  or  damage  occurred  it  was  during  the  time  the 
Interim  Assignee  was  in  possession  of  the  estate,  and  the  right 
of  Action,  if  any,  is  in  him  and  in  him  only.    Section  33  of 
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the  Insolvent  Act  of  1869  gives  the  Interim  Assignee  the 
poorer  to  take  necessary  proceedings  to  preserve  the  estate ; 
section  42  gives  the  Creditors'  Assignee  only  the  rights 
that  vested  in  the  Insolvent,  and  does  not  vest  in  him  any 
rights  that  accrued  between  the  Insolvency  and  the  appoint- 
ment of  the  Creditors*  Assignee. 

Section  59  of  the  Act  is  ultra  virea.  Civil  rights,  &c.,  are 
under  the  exclusive  control  of  the  Local  Legislature. 

The  affidavits  on  which  the  writ  of  attachment  in  compul- 
sory liquidation  issued  are  insufficient.  Section  20  of  the 
liisolvent  Act  provides  what  affidavits  are  required.  No 
grounds  whatever  are  shown  here  for  the  issue  of  the  writ. 

The  writ  of  attachment  appears  on  its  face  defective.  The 
rules  of  Probate  Court  prevail  in  insolvency  affairs  when  appli- 
cable, and  when  not,  the  rules  of  Ihe  Supreme  Court.  The 
citation  is  returnable  here  in  six  days,  whereas  the  rules  of  the 
Probate  Court  provide  for  fifteen  days. 

This  is  not  the  proper  form  of  action.  If  there  can  be  any 
recovery  here  at  all  it  must  be  in  a  technical  action  for  a  false 
return  to  the  writ  of  attachment. 

Evidence  was  improperly  admitted  to  contradict  or  alter  the 
retiuTi  of  the  Sheriff  to  the  writ  of  attachment  which  was  then 
outstanding  and  of  record.  (Pdton.  These  objections  were 
not  taken  on  the  trial.) 

There  is  no  proof  of  the  identity  of  the  goods,  nor  is  there 
any  evidence  of  conversion.  If  the  execution  was  put  in  for 
a  part  it  must  be  put  in  for  the  whole,  being  a  record  of  the 
Court. 

Admitting  that  the  plaintiff  is  right  in  every  other  respect, 
the  damages  are  excessive.  The  Judge  should  have  directed 
the  jury  particularly  with  respect  to  damages. 

The  record  is  not  sufficient  evidence  of  the  appointment  of 
the  Assignee.     It  should  be  under  seal. 

Pdton,  (with  whom  was  Meagher),  contra.  As  to  the  ap- 
pointment of  the  Assignee,  we  have  put  in  the  record  and 
every  thing  is  to  be  presumed  in  its  favor.  The  record  is  con- 
clusive and  cannot  be  questioned. 

Broom's  Legal  Maxima,  p.  698,  3  B.  <t  C.  327.  Section  5  of 
the  Insolvent  Act  cures  all  irregularities  antecedent  to  the  ap- 
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pointment.  Section  28  of  the  Act  makes  the  record  of  the 
appointment  a  record  of  the  Court.  This  answers  both  the 
first  and  the  last  objection  as  the  record  shows  that  the  first 
meeting  was  called  for  the  11th.  As  to  the  affidavits  on  which 
the  attachment  issued,  all  the  attaching  creditor  has  to  do  is 
to  show  circumstances  to  warrant  the  issue  of  the  writ.  The 
discretion  is  vested  in  the  Judge  of  Probate,  and  this  Court 
cannot  question  it.  The  decision  of  the  Judge  may  be  appeal- 
ed from,  and  was  in  this  case. 

The  practice  contended  for  as  to  fifteen  days  refers  only  to  a 
particular  matter  in  the  Probate  Court.      Section  22  of  the* 
Insolvent  Act  makes  provision  for  the  matter.     The  proceed- 
ings are  therefore  regulated  by  a  clause  of  the  Insolvent  Act 
expressly  applicable  to  attachments. 

As  to  the  objection  that  only  the  Interim  Assignee  has  the 
right  to  bring  this  axjtion,  section  42  of  the  Act  fixes  that. 
Section  33  only  gives  the  Interim  Assignee  a  right  to  protect 
the  estate. 

The  British  North  America  Act,  Section  91,  sub-section  21, 
gives  the  Dominion  Legislature  exclusive  jurisdiction  in  mat- 
ters of  Insolvency  and  Bankruptcy.  The  objection,  if  good 
for  anything,  destroys  the  whole  Insolvent  Act.  The  reserva- 
tion to  the  Local  Legislature  of  "  Property  and  civil  rights," 
must  be  read  as  subordinate  to  "  Bankruptcy  and  Insolvency," 
assigned  to  the  Dominion  Legislature.  The  same  objection 
would  apply,  if  valid,  to  Dominion  Legislation  on  Bills  of  Ex- 
change. The  closing  paifagraph  of  section-  91  further  enacts 
that  any  matter  coming  within  any  of  the  classes  of  subjects 
enumerated  in  the  section  shall  not  be  deemed  to  come  within 
the  class  of  matters  of  a  local  or  private  nature  comprised  in 
the  enumeration  of  subjects  reserved  to  the  Local  Legislature. 

The  executions  and  the  returns  show  whose  the  goods  were. 
The  defendant  cannot  dispute  the  writ  of  attachment.  Having 
acted  upon  it  he  cannot  now  say  that  it  was  irregular. 
Whether  regular  or  irregular  he  was  bound  to  execute  it. 
Atkinson  on  Sheriffs,  p.  9 ;  5  Q.  A,  394 ;  2  W.  Saund,  p.  193 ; 
Stephens'  Dig.,  227 ;  BvUen  v.  Hardy,  Ibid ;  21  J7.  C.  R,  C.  P. ; 
Bldkely  v.  HaU,  cited  in  McMahon  on  Insolvency,  139. 

As  to  excess  of  damages,  they  were  peculiarly  within  the 


Digitized  by 


Googk 


DECEMBER  TERM,  1876-7.  ?3 

province  of  the  jury,  and  where  they  are  not  grossly  excessive 
the  jury  have  a  right  to  say  what  they  shall  be.  There  was 
contradictory  testimony.  Even  the  witnesses  for  the  Defendant 
say  that  the  goods  only  brought  80  per  cent,  of  what  they 
would  have  brought  had  they  been  properly  sold.  We  have 
nothing  to  do  with  the  mode  of  sale.  The  value  of  the  goods 
is  the  criterion.  The  jury  have  not  given,  as  they  had  a  right 
to  do,  twenty-fit^e  per  cent,  more  than  the  goods  brought,  but 
•only  twelve  per  cent. 

An  estoppel  to«be  binding  must  be  reciprocal  and  unless  it 
binds  the  Sheriff  it  cannot  bind  the  Plaintiff.  Taylor  on 
Evidence,  114.  Roscoe,  K  P.,  Evidence,  (12  Ed.,)  890.  The 
Sheriff  himself  is  not  estopped  by  his  return.  6  M,  d:  S.,  42 ; 
10  Ad,  &  E,,  477  ;  Id,,  673. 15  Q.  A,  1004 ;  7  i.  i?.,  Q.  A,  175  ; 
MUler  V.  Weldon,  Steph.  Dig.,  176  ;  3  ExcK  526 ;  Ch,  Arch., 
629. 

On  a  demurrer  the  party  first  in  wrong  must  fail.  The 
Defendant's  fifth  and  sixth  pleas  are  bad  in  this  respect  that 
they  refer  to  a  certain  writ  of  attachment,  but  do  not  aver  in 
any  way  that  the  writ  of  the  attachment  which  they  plead  is 
the  same  referred  to  in  the  Plaintiff's  declaration,  and  there  is 
nothing  in  the  plea  showing  it  to  be  the  same.  Stephen  on 
Pleading,  141. 

Meagher,  on  the  question  as  to  estoppel,  cites  Bigelow,  562,- 
564.  The  Defendant  was  charged  with  improper  conduct  and 
collusion,  and  what  amounted  to  fraud,  and  although  present 
in  Court  on  the  trial  he  did  not  go  into  the  box  to  contradict. 
The  motive  of  the  Sheriff  has  an  important  bearing  on  the 
question  of  excessive  damages.  Those  judgments  under  which 
he  levied  were  judgments  by  confession,  one  of  them  within 
a  few  weeks  of  the  date  of  insolvency,  and  another  a  few 
months.  The  Probate  Court  is  the  only  place  where  the 
fact  as  to  Plaintiff's  office  as  Assignee  can  be  contested  a^pid  the 
only  remedy  for  an  improper  decision  would  be  appeal.  The 
book-keeper  of  Ryerson,  Moses  &  Co.,  one  of  the  execution 
creditors  put  up  the  advertisement,  the  Sheriff  was  urged 
to  make  the  sale  in  order  to  defeat  the  anticipated  attachment, 
and  the  Sheriff  lent  himself  to  that. 

The  returns  to  both  writs  cannot  be  true.    The  return  to  the 
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attachment  must  be  read  as  not  including  the  goods  sold  under 
the  executions,  and  therefore  there  is  no  false  return. 

The  party  who  acted  as  Defendant's  agent  says  the  goods 
would  have  brought  one-third  more  if  longer  advertised.  The 
Sheriff  cannot  claim  that  the  amount  realized  at  that  sale  con- 
ducted in  that  way  is  to  be  the  standard  of  damages.  The 
verdict  is  a  reasonable  one.  It  really  only  gives  the  value 
realized  at  the  sale  and  twelve  per  cent.,  deducting  the 
Sheriff's  chaises.  One  of  the  purchasers  swore  that  he  realized 
twelve  per  cent.  Why  might  npt  the  Assigned  have  realized 
that  ?  The  auctioneer  also  proves  that  the  sale  was  irregular 
and  that  the  goods  would  have  brought  more  if  properly 
sold. 

The  evidence  of  the  Defendant,  as  to  the  sale  and  prices 
lealized  is  all  of  the  most  general  character,  and  is  given  by 
parties  who  were  only  present  one  or  two  hours  in  the  course 
of  the  sale.  The  evidence  is  abundant  to  sanction  the  dam- 
ages, but  in  any  case  the  matter  is  one  for  the  jury.  X.  R,  2 
Q.  B.y  642 ;  Addison  on  Wrongs^  6G5-6G7 ;  Mayne  on  Dam- 
ages, 355,  457 ;.  R  S.,  Cap.  94,  s.  232.  The  Plaintiffs  are 
entitled  to  recover  on  the  money  counts.     8  B.  Jk  (7.,  160. 

Weatherbe,  in  reply.  The  question  of  vltra  vires  has  been 
i-aised  in  New  Brunswick.  In  the  case  of  BvUen  v.  Harding, 
the  Chief  Justice  expressed  his  dissatisfaction  with  the  de- 
cision. Section  59  of  the  Act  we  say  is  vltra  vires,  or  a 
portion  of  it.  Wherever  the  provisions  of  the  Insolvent  Act 
conflict  with  the  provisions  of  our  own  Statutes  in  regard  to 
matters  over  which  the  Local  Legislatures  have  exclusive  juris- 
diction, there  the  Act  is  vltra  vires. 

The  preamble  of  the  Insolvent  Act  points  to  the  expediency 
of  amending  and  consolidating  the  laws  relating  to  Insolvency 
in  the  severial  Provinces.  The  Act  is  of  the  character  referred 
to  in  Section  94  of  the  British  North  America  Act  being  legis- 
lation for  the  uniformity  of  the  laws  of  the  Provinces.  Under 
the  last  mentioned  section  the  Act  should  have  been  re-enacted 
in  the  Province  to  be  affected  by  it.  The  intention  of  the 
Legislature  was  that  it  should  be  re-enacted. 

It  is  true  that  sub-section  21  of  Section  91  gives  the  Do- 
minion Legislature  exclusive  jurisdiction  over  the  subjects  of 
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Bankruptcy  and  Insolvency.  Under  that  section  it  is  quite 
possible  and  within  the  power  of  the  Dominion  Legislature 
to  pass  an  Insolvency  law  which  will  not  interfere  with  the 
laws  and  rights  created  by  Provincial  Statutes  in  respect  to 
subjects  over  which  the  Provincial  Legislatures  have  exclusive 
jurisdiction.  But  the  Insolvent  Act  of  1869  is  not  such  an 
Act 

This  is  not  the  proper  form  of  action.  Livermore  v.  Bayley^ 
3  Mass,  487.  The  action  should  be  for  a  false  return.  Had 
they  included  such  a  count  they  could  have  recovered.  11 
Gray,  379 ;  9  Mass,  93  ;  11  Mass,  164,  165 ;  4  Mass,  479  ;  1^ 
Gray,  95.  If  this  verdict  remains  the  action  may  still  be 
brought  for  a  false  return.  1  Starhie,  388 ;  S  DowL  86 ;  / 
a  &  if.,  772 ;  S  Tyrr,  906 ;  10  Mass,  313 ;  Vvners  Ab,, 
''Return;'  23 ;  2  Dane's  AK,  645 ;  Strange,  813 ;  ^  Pick,  189  ; 
HiUiard  on  Torts,  392. 

Ritchie,  E.  J.,  now,  (Dec.  12th,  1876,)  delivered  the  judg- 
ment of  the  Court  :— 

The  Defendant,  the  Sheriff  of  Yarmouth,  is  sued  in  this 
action  by  Kinney,  the  Assignee  of  John  C.  Hutchinson,  an 
Insolvent.  A  writ  of  attachment  was  taken  out  against 
Hutchinson  on  the  15th  September,  1874,  which  was  placed 
in  the  hands  of  the  Defendant  with  directions  to  attach  under 
it  all  the  estate  of  the  Insolvent,  including  goods  which  he 
had  already  levied  on  under  certain  executions  against  Hutch- 
inson which  had  previously  been  placed  in  his  hands.  Though 
a  levy  had  been  made  on  the  goods  they  were  then  unsold. 
On  the  17th  September  the  Defendant  proceeded  to  sell  all  the 
goods  and  did  sell  them,  as  the  Plaintiff  alleges,  in  an  improper 
manner,  and  without  due  advertisement,  whereby  they  produced 
much  less  than  they  would  have  done  if  properly  sold,  and 
paid  over  the  proceeds  to  the  judgment  creditors.  It  was 
contended  he  had  a  right  to  give  the  proceeds  of  the  sale  to 
the  execution  creditors  as  being  entitled  to  them.  Certainly 
that  is  not  the  case  if  any  efficacy  is  to  be  given  to  the  In- 
solvent Act  of  1869.  Its  terms  are  so  clear  and  explicit  as  ta 
leave  no  room  for  argument. 

The  59th  section  applies  to  just  such  a  case,  and  declares 
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that  a  creditor  shall  acquire-  no  lien  or  privilege  upon  either 
the  real  or  personal  estate  of  the  Insolvent  for  the  amoulit  of 
any  judgment  debt  by  the  issue  or  delivery  to  the  Sheriff  of 
Any  writ  of  execution,  or  by  levying  the  same,  or  seizing 
thereunder  the  effects  or  estate  of  the  Insolvent,  if,  before  the 
payment  over  to  the  Plaintiff  of  the  monies  levied,  the  estate 
of  the  debtor  shall  have  been  assigned  or  placed  in  compulsory 
liquidation  under  the  Act,  and  the  Defendant's  counsel  were 
forced  to  the  contention  that  the  passage  of  the  Act  by  the 
Dominion  Legislature  was  vZtra  vires,  and  that  it  had  no 
power  to  render  inoperative  the  previously  existing  Provincial 
legislation,  giving  to  a  creditor  a  lien  on  his  debtor's  propei-ty 
by  the  levy  of  his  execution  on  it.  But  surely  there  is  noth- 
ing to  sustain  such  a  contention. 

An  Insolvent  Act  must  necessarily  conflict  with  previously 
existing  legal  rights,  and  insolvency  is  a  subject  over  which 
the  Dominion  Parliament  has  the  exclusive  power  of  legisla- 
tion so  that  a  Dominion  statute  in  relation  to  insolvency  over- 
rides all  provincial  enactments. 

Objections  were  taken  to  the  regularity  of  the  proceedings 
in  the  Insolvent  Court  as  to  the  mode  of  the  appointment  of 
the  assignee,  the  sufficiency  of  the  affidavits  on  which  the 
writ  of  attachment  issued,  and  the  form  of  the  attachment. 
I  fail  to  see  in  the  evidence  and  documents  produced  that  any 
irregularities  existed,  but  if  there  had  been  irregularities  in 
the  proceedings  in  the  Insolvent  Court,  they  should  have  been 
investigated  there  and  not  here.  They  appear  to  have  been 
regular  and  there  has  been  no  appeal. 

Another  objection  much  relied  on,  which  also  appears  in 
two  of  the  Defendant's  pleas  which  have  been  demurred  to 
and  argued  at  the  same  time  with  the  rule  nisi  to  set  aside 
the  verdict,  is  that  the  Plaintiff  was  estopped  from  disputing 
the  return  of  the  Sheriff,  and  that  evidence  was  improper- 
ly received  to  contradict  it,  and  also  that  the  action  was  mis- 
conceived and  should  have  been  brought  for  a  false  return 
These  objections  are  based,  as  I  apprehend,  on  an  entire  misap- 
prehension of  the  law.  It  is  not  the  return  of  which  the 
Plaintiff  complains,  but  an  unauthorized  act  of  the  Defend- 
ant in  disregarding  his  rights  and  those  of  the  creditoi^  of 
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the  Insolvent,  and,  notwithstanding  a  plain  enactment  to  the 
contrary,  selling  the  property  in  question  in  an  improper  man- 
ner and  paying  over  the  proceeds  to  parties  not  entitled  to 
them.  And  as  regards  the  return  of  the  Sheriff  being  an 
estoppel  in  this  action  against  him,  it  is  a  misapplication  of 
the  principal  that  a  Sheriff's  return  is  conclusive  to  apply  it 
to  a  case  like  this.  His  return  is  only  conclusive  in  the  par- 
ticular cause  in  which  it  Ls  made.  It  does  not  operate  as  an 
estoppel  in  any  other  action  against  the  Sheriff.  It  is  hardly 
necessary  to  refer  to  cases  on  a  point  so  clear.  The  following 
among  others  clearly  establish  it : — Bridges  vs.  Walfordy  6  M. 
&  S.,  42 ;  Jdckson  vs.  Hilly  10  A.  &  E.,  477 ;  Kennet  vs.  Laur- 
ence,  15  Q.  B.,  1004.     See  also  Taylor  on  Evidence,  Sec.  781. 

There  was  an  objection  taken  that  the  damages  were  exces- 
sive. The  Jury  gave  the  net  proceeds  of  the  sales,  and  added 
twelve  per  cent.,  and  in  giving  their  verdict  for  the  Plaintiff 
they  returned  in  writing,  to  questions  put  to  them  by  the  Court, 
that  the  Defendant  arranged  and  conducted  the  sale  with  the 
design  of  preventing  the  claims  of  the  general  creditors  of  Hut- 
chinson under  the  attachment,  and  with  a  view  to  favor  the  ex- 
ecution creditors  at  the  expense  of  the  general  creditors,  and 
tHkt  in  consequence  of  such  design  and  conduct  the  goods 
brought  less  than  they  otherwise  would  have  done ;  and  they 
further  stated  that  they  added  twelve  per  cent,  to  the  net  pro- 
ceeds of  sale  as  representing  the  excess  which  might  have  been 
obtained  if  the  sale  had  been  otherwise  conducted.  And  the 
evidence  well  justified  the  Jury  in  arriving  at  that  conclusion. 
I  see  no  reason  therefore  to  disturb  the  verdict  on  that  account. 

The  RvJLe  Nisi  must  therefore  be  discharged,  and  the  de- 
murrer to  the  fifth  and  sixth  pleas  allowed. 


ROTCH  V.  FLINN. 

On  appeal  from  the  dedsioii  of  the  Judge  at  Chambers  ohasging  the  venue  from 
Halifax  to  Oomberland,  where  the  statementB  of  the  Defendant  as  to  conveni«ioe  of  trying 
the  eaose  were  in  thdr  essential  features  unanswered,  and  it  was  not  shown  that  the  Judge 
had  misconceived  the  faols  of  the  case,  the  Oourt  refused  to  interfere  with  his  discretion,  and 
although  Flaintifrs  agent  swore  to  the  existence  of  a  hostile  feeling  in  Oumberland  which 
would  defeat  the  Flaintifrs  daim,  the  Oourt  would  not  presume  that  an  impartial  trial  could 
not  be  had  there  in  a  matter  having  no  general  or  political  importance. 
s 
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In  this  cause,  which  was  an  action  of  trover  to  recover  the 
value  of  goods  purchased  by  Defendant  at  Sheriff's  sale, — ^the 
Plaintiff  claiming  under  a  previous  chattel  mortgage, — ^an 
application  was  made  at  Chambers  for  a  change  of  venue  from 
Halifax,  where  the  action  was  brought,  to  Cumberland.  Mc- 
CuLLY,  J.,  made  absolute  the  rule  for  a  change  of  venue,  and 
the  cause  came  before  the  Court  on  appeal  from  his  decision. 

Defendant's  affidavit  set  out  that  a  large  number  of  witnesses 
necessary  for  his  defence,  five  of  whom  were  named,  resided  at 
Wallace,  in  the  County  of  Cumberland,  and  that  the  cause 
could  be  tried  in  that  County  more  conveniently  and  with  less 
expense  both  for  the  Plaintiff  and  for  himself  than  in  Hali- 
fax. The  affidavit  of  the  Attorney  of  Plaintiff  enumerated 
seven  persons  as  material  witnesses  on  the  part  of  the  Plaintiff, 
who  resided  in  the  United  States,  and  stated  a  belief  that  the 
evidence  on  both  sides  would  be  chiefly  documentary.  An 
affidavit  was  also  made  by  the  Plaintiff^s  agent  covering  the 
same  ground  as  that  of  the  Attorney,  adding  his  belief  that 
the  attendance  of  the  Plaintiff's  witness  would  be  much  less 
expensively  and  more  conveniently  obtained  in  Halifax  than 
in  Amherst,  and  concluding  that  "  whatever  the  merits  of  the 
case  might  be,  it  might  almost  as  well  be  abandoned  as  entrust- 
ed to  the  chances  of  a  trial  in  Cumberland,  under  the  influences 
I  have  found  to  previdl  there." 

McDonaldy  Q.  C,  in  support  of  the  appeal.  The  Plaintiff's 
common  law  right  to  lay  his  venue  is  based  on  convenience. 
We  admit  that  if  we  cannot  establish  a  title  independent ,  of 
and  previous  to  the  right  under  which  Defendant  claims,  we 
are  out  of  Court.  Therefore  the  witnesses,  the  convenience  of 
calling  whom  is  made  by  the  Defendant  a  ground  for  a  change 
of  venue,  are  not  required.  His  case  is  admitted.  But  we 
answer  it  by  setting  up  a  prior  right  under  a  chattel  mortgage. 
Our  affidavits  show  that  we  cannot  get  a  fair  trial.  We  stand 
in  a  better  position  in  this  respect  in  defending  the  venue  that 
we  selected  than  if  we  were  moving  on  that  ground  to  change 
the  venue.    Harrison,  C.  P.  A,  105.    16  G  J5.,  N.  /S.,  432. 

The  transactions  on  which  the  controversy  arises  occurred  at 
Wallace.  All  the  Defendant's  witnesses  are  at  Wallace,  with 
the  exception  of  the  Sheriff.    They  would  have  to  leave  home 
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earlier  to  get  to  Amherst  than  to  go  to  Halifax.  The  Plaintiff 
will  be  willing  to  pay  the  expenses  of  the  witnesses  at 
Halifax. 

Sedgewicky  contra.  The  Plaintiffs  claim  $5000  damages.  It 
might  be  necessary  for  us  to  call  a  great  number  of  witnesses 
to  reduce  the  damages.  The  cause  of  action  having  arisen  in 
that  County  is  sufficient  ground  under  the  old  practice  to  war- 
rant the  changing  of  the  venue.  It  cannot  be  questioned  that 
the  cause  of  action  arose  in  Cumberland,  and  all  our  witnesses 
reside  there.  It  would  be  mori  convenient  for  the  Plaintiff**s 
witnesses  to  go  to  Amherst  than  to  come  to  Halifax.  It  would 
be  infinitely  easier  for  the  Wallace  witnesses  to  go  to  Amherst 
than  to  Halifax.  The  Court  must  assume  that  the  witnesses 
in  the  County  can  more  conveniently  go  to  the  shire  town  than 
out  of  the  County. 

The  venue  cannot  be  affected  by  the  prospect  of  partiality, 
without  an  experiment. 

RrrcHiE,  E.  J.  If'  they  agree  to  pay  all  expenses  of  wit- 
nesses would  that  not  remove  your  objection  ? 

Sedgewick,  There  is  no  English  precedent  for  such  a  course. 
It  could  only  be  done  as  a  matter  of  agreement.  The  Court 
cannot  provide  for  the  expenses  of  Counsel.  Besides  the  trial 
in  Halifax  would  bring  the  Sheriff  and  other  public  officers 
away  from  their  duties.     Cites  6  Bi/ng.  N.  C,  231. 

McDonald,  Q.  G,  in  reply.  The  judgment  of  McCuLLY,  J., 
only  decided  that  the  apprehensions  of  the  Plaintiff  were  not 
sufficient.  He  does  not  touch  the  question  of  convenience  on 
which  we  rely.  Admitting  that  the  Judge  exercised  his  dis- 
cretion, his  decision  is  subject  to  appeal.  We  stand  here 
exactly  in  the  same  position  as  if  we  were  discussing  the  order 
nisi.  The  Defendants  are  assailing  our  common  law  right  to 
try  our  cause  where  we  please,  and  the  burden  rests  upon 
them.  I  have  shown  that  the  balance  of  convenience  is  in 
favor  of  Halifax. 

Sboth,  J.,  now,  (December  12th,  1876,)  delivered  the  judg- 
ment of  the  Court : — 

This  is  an  appeal  from  the  decision  of  Mr.  Justice  McCxtllt, 

Digitized  by  VjOOQ IC 


30  ROTCH  V,  FLINN. 

at  Chambers,  makingabsolute  a  rule  nisi  obtained  to  change 
the  venue  in  this  cause  from  the  County  of  Halifax  to  the 
County  of  Cumberland.  It  is  an  action  of  trover  brought  to 
recover  the  value  of  certain  goods  and  chattels  purchased  by 
the  Defendant  at  SheriflTs  sale,  and  which  were  sold  by  that 
officer  under  execution  at  Wallace,  in  the  County  of  Cumber- 
land. The  plaintiff  claims  the  articles  under  a  chattel  mort- 
gage, as  a  subsisting  prior  incumbrance,  for  a  coasiderable 
amount.  The  venue  is  laid  in  Halifax,  and  the  grounds  taken 
by  Defendant  in  his  rule  nisi  to  change  it  are  as  follows  : — 

First :  That  the  cause  of  action,  if  any,  arose  in  the  County 
of  Cumberland,  and  not  in  the  County  of  Halifax ;  Secmtdly  : 
That  the  cause  can  be  more  conveniently  and  less  expensively 
tried  in  the  County  of  Cumberland ;  Thirdly :  That  all  the 
Defendant's  and  probably  most  of  the  Plaintiff's  witnesses 
reside  in  the  said  County ;  Other  grounds  are  disclosed  in  the 
ajffidavits  on  the  part  of  the  Defendants. 

The  Defendant  sets  out  in  his  affidavit  that  he  has  a  large 
number  of  witnesses  necessary  to  be  subpoenaed  to  substantiate 
his  defence,  five  of  whom  he  names,  who,  together  "  with 
others,"  reside  at  Wallace,  in  said  County  of  Cumberland, 
and  he  further  states,  '^  that  the  said  cause  can  be  moi*e  con- 
veniently, and  with  less  expense  tried  at  Amherst  in  the 
County  of  Cumberland,  both  for  the  Plaintiff  and  m3rself." 

The  affidavit  of  Mr,  B,  Q.  Gray,  the  Attorney  of  the  Plain- 
tiff, enumerates  and  names  seven  persons  who  are  material  and 
necessary  witnesses  on  the  part  of  the  Plaintiff  who,  with 
"  others,"  reside  in  the  United  States,  and  without  whose  tes- 
timony, as  he  is  advised  and  verily  believes,  the  Plaintiff  can- 
not safely  proceed  to  the  trial  of  his  cause.  Mr,  Gray  also 
states  in  his  affidavit  that  "  I  am  advised  and  verily  believe 
"  that  the  evidence  on  both  sides  of  the  material  facts  in  issue 
"  in  this  cause  will,  at  the  trial  thereof,  be  found  to  be  very 
"  principally  documentary."  A  long  affidavit  of  John  Isles,  of 
Boston,  the  agent  of  the  Plaintiff,  also  sets  out,  among  other 
things,  "  that  all  the  witnesses,  of  whom  there  are  several  on 
"  behalf  of  the  Plaintiff,  are  resident  out  of  the  Province  of 
"  Nova  Scotia,  as  I  am  advised  and  verily  believe,  and  that' the 
''  attendance  of  such  witnesses  will  be  much  less  expensively  and 
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"  more  conveniently  obtained  in  Halifax  than  in  Amherst."  A 
number  of  circumstances  are  also  detailed  in  said  aflEidavit,. 
from  which  the  said  Islea  concludes  that  "  whatever  the  merits 
""  of  the  case  may  be  it  might  almost  as  well  be  abandoned  as 
"  entrusted  to  the  chances  of  a  trial  in  the  said  County  of 
*'  Cumberland  under  the  influences  I  have  found  to  prevail 
"there." 

It  appears  to  me  that  the  affidavits  made  on  behalf  of  the 
Defendant,  are  in  their  essential  features,  as  noticed  in  the 
decision  of  Mr.  Justice  McCuLLY,  unanswered,  and  therefore 
we  have  to  consider  whether  there  is  anything  in  the  facts 
disclosed  which  would  render  it  necessary  for  the  Court  to  in- 
terfere with  the  learned  Judge's  discretion.  This  will  not  gen- 
erally be  done  unless  the  Judge  has  misconceived  the  facts. 
Cariwright  v.  Frost,  27  L.  J.  Exch.,  355.  The  case  of  Schuster^ 
et.  cd,y  V,  Wheelwright,  8  C.  B.,  N.  S.,  383,  cited  in  the  judgment  of 
this  Court  recently  delivered  in  Durkee  v.  Cox,  et.  al.,  1  R.  & 
C,  143,  clearly  recogjaizes  this  principle.  I  can  see  nothing  in 
the  facts  disclosed  in  the  aflGidavits,  nor  can  I  find  anything  in 
the  authorities  cited  at  the  argument,  which  especially  calls 
for  the  interposition  of  the  Court  or  which  would  justify  an 
interference  with  the  discretionary  power  of  the  learned 
Judge ;  but  on  the  contrary,  concurring  as  I  do  in  the  view 
taken  by  him,  that  it  would  be  affording  a  dangerous  prece- 
dent and  one  unwarranted  by  the  practice  to  assume  that  an 
impartial  trial  could  not  be  had  in  the  County  of  Cumberland 
in  a  matter  having  no  general  or  political  importance,  I  think 
we  should  not  interfere.  I  am  of  opinion  that  under  the 
English  authorities,  and  the  judgment  of  this  Court  in  Durkee 
V.  Cox  already  referred  to,  the  appeal  must  be  dismissed. 


SHEPHERD  V.  WHITE. 

FLADrriFF  WM  the  OoUactor  of  Pew  Bents  In  St.  Paul's  Ohutoh,  and  it  waa  his  duty  aa 
such  to  hand  them  over  to  the  Defendant  who  waa  the  Senior  Warden.  The  Ohoroh  had  been 
broken  open,  and  the  mon^yB  and  money  boxee  with  certain  hooka  of  no  nae  to  any  one  but 
the  Plaintiff  and  the  Chorch,  taken  away.  The  Defendant  in  presenoe  of  the  Plaintiff*a 
surety,  (a  Vestryman),  two  other  Vestrymen  and  the  Beotor  of  the  Church,  charged  Plaintiff 
with  the  crime,  adding  that  he  had  not  handed  over  the  money  oolleoted  and  had  destroyed 
the  books  to  cover  the  defldeney.   The  Jury  in  answer  to  a  (laestlon  said  they  could  not 
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decide  whether  the  Defeudftnt  had  maljoe  or  not  when  the  vorde  were  spoken,  but  that  they 
considered  he  had  no  right  to  use  them,  and  they  found  for  the  Plaintiff. 

Held,  that  the  communication  was  privileged,  and  that  as  the  Jnxy  had  not  fonnd 
express  malice  the  verdict  must  fall. 

The  Plaintiff,  as  Vestry  Qerk  of  St.  Paul's  Church,  was 
charged  with  collecting  the  pew  rents  and  accounting  for  them 
to  the  Defendant,  the  Senior  Church  Warden.  The  Church 
had  been  broken  open,  the  moneys  and  money  box  stolen,  and 
books  which  were  of  no  value  to  anybody  but  the  Plaintiff 
and  the  Church  takeft  away.  Under  these  circumstances  the 
Defendant,  in  presence  of  the  Rector  of  the  Church,  Jennvngs, 
the  surety  of  the  Plaintiff,  who  was  a  vesteyman,  and  of  two 
other  vestrymen,  charged  the  Plaintiff  with  having  committed 
the  crime,  adding  that  he  had  not  handed  over  the  moneys 
collected,  but  had  destroyed  the  books  to  cover  the  deficiency. 
Jennings  said  that  he  would  pay  the  deficiency,  and  the  De- 
fendant said  that  if  that  were  done  he  would  not  prosecute 
the  Plaintiff,  but  would  hush  the  affair  up,  provided  the  defi- 
ciency was  acknowledged  and  the  large  book  accounted  for. 

This  action  was  brought  by  Plaintiff  to  recover  damages 
from  the  Defendant  for  having  spoken  the  words  used  in 
presence  of  the  persons  named,  and  the  Judge  instructed  the 
Jury  to  find  for  the  Defendant  on  the  ground  that  the  com- 
mimication  was  privileged,  and  asked  them  to  find  specially 
whether  the  Defendant  had  or  had  not  malice  when  he  made 
the  publication  of  the  words  complained  of.  The  Jury  said 
that  they  could  not  decide  whether  the  defendant  had  or  had 
not  malice,  but  that  they  considered  he  had  no  right  to  use 
the  words,  and  they  found  a  verdict  for  Plaintiff  for  two  hun- 
dred dollars.  A  rule  to  set  this  verdict  aside  was  argued  in 
the  December  Term,  1876-7. 

Lynch,  Q.  C,  in  support  of  the  rule : — ^There  was  no  publi- 
cation of  the  matter  complained  of.  It  has  been  brought  be- 
fore no  person  but  those  distinctly  interested  in  it.  The  only 
parties  present  on  the  three  several  occasions  were  the  Rector 
the  two  Church  Wardens  and  Vestrymen,  the  Plaintiff  him- 
self, and  Lester  Jennmgs,  of  whose  house  he  was  an  occupant, 
and  who  was  a  security  in  writing  for  any  deficit  in  the  Plain- 
tiff's accounts.  If  it  has  obtained  any  notoriety  it  was  not, 
through  the  DefeAdant,  who  was  anxious  to  hush  it  up,  but  by 
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those  who  brought  the  matter  before  the  Court.  The  Defend- 
ant was  the  Senior  Church  Warden  and  it  was  his  special  duty 
to  look  after  all  the  affairs  of  the  Church,  and  keep  an  eye 
upon  subordinates.  It  was  therefore  not  only  his  privilege 
but  his  duty  to  enquire  into  this  matter.  He  did  not  bruit 
it  about  the  street  comers,  but  gathered  the  officials  of  the 
Church  together  and  the  only  outside  person  was  Jen/aingSy 
the  surety.  He  was  bound  to  make  known  the  fact  that  had 
come  to  his  knowledge  that  the  Plaintiff  was  a  defaulter. 
The  'cases  in  support  of  this  contention  are  legion.  On  the 
point  that  the  communication  was  privileged  and  also  that  no 
malice  was  proved,  see  £  Q.  B,,  569 ;  1  Ex.  743 ;  1  Camp., 
267  ;6M.ib  BL,  344 ;  1  C.  M.  Jk  R,  181. 

I  enunciate  as  the  result  of  those  cases  the  proposition 
that  in  every  case  where  a  party  has  bona  fide,  with  ^  the 
intention  of  doing  right,  communicated  a  matter  to  those  in- 
"terested,  unless  malice  is  expressly  proved,  the  words  will  not 
be  actionable. 

No  malice  has  been  proved  here.  On  the  contrary  the 
absence  of  malice  has  been  expressly  proved,  and  the  Jury 
have  so  found. 

Rigby^  Q'  0^  contra.  The  learned  Counsel  for  the  Defend- 
ant takes  inconsistent  grounds.  He  says  that  Mr.  White 
wished  to  hush  this  matter  up  and  also  that  it  was  his  duty 
to  publish  it.  If  this  was  a  privileged  communication,  we  are 
bound  to  prove  malice  expressly.  But  if  it  was  unprivileged 
then  malice  must  be  inferred  It  cannot  be  contended  that 
there  was  no  publication ;  and  the  whole  question  is,  was  this 
or  was  it  not  a  privileged  communication  ?  If  I  show  that  the 
communication  was  not  made  bona  fide,  that  takes  away  the 
privilege.  I  hold  that  the  communication  was  not  bona  fide. 
The  Judge  told  the  Jury  that  the  communication  was  privi- 
leged, and  the  Juiy  said  they  could  not  determine  whether  the 
communication  was  made  with  malice  or  not,  but  thought  the 
Defendant  had  no  right  to  make  the  statement.  They  there- 
fore found  that  the  communication  was  not  bona,  fide. 

The  Defendant,  believing  that  the  Plaintiff  was  guilty  of  a 
n)bberyy  offered  to  condone  it  npon  certain  conditions.  We 
cannot  say  that  he  was  discharging  a  public  duty  while  con* 
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doning  •  felony.  The  occasion  was  not  a  pmileged  one, 
because  the  object  was  not  a  lawful  object  Cites  i  Bvng. 
K  a, 457 ;  4  Bmg.,S96 ;  Taylor  on  Ehndefnce,  p.  62;  4  A  <fe  C, 
le  Q.  A,  511 ;  ISM.dr  W.,  507 ;  ilcWiom  on  lort$,  769 ;.  i^ 
a  A,  845 ;  «  G  A,  584t 

Lynch,  Q,  C,  in  reply.  Cites  Latdessv.  AngUhEgypUom  Cot- 
ton Oo.y  4  T.  R,  Q.  B.,  262.  We  are  not  here  to  try  whether  a 
party  is  justified  in  condoning  an  offence.  The  aigument  on 
that  point  proves  nothing  if  it  does  not  show  malice.  But  the 
facts  referred  to  in  that  connection  do  not  prove  malice.  The 
facts  prove  on  the  contiury  that  he  could  not  have  been  actua- 
ted  by  malice. 

McDonald,  J.,  now  (December  12th,  1876,)  delivered  the 
judgment  of  the  Court : — 

The  Plaintiff  was  Vestry  Clerk  of  St.  Paul's  Church,  and 
Defendant,  Senior  Church  Warden.  Two  witnesses  were  ex- 
amined, one  Lester  Jennings,  a  brother-in-law  of  the  Plaintiff, 
who  was  his  surety,  and  was  also  a  parishioner.  The  other 
witness  was  Mr.  Dwribar,  who  was  a  vestry-man.  It  was  the 
Plaintiff's  duty  to  collect  the  pew-rents  and  hand  the  money 
to  the  Defendant.  The  defamatory  words  complained  of  were 
spoken  in  the  presence  of  the  witnesses,  of  the  Bev.  Mr.  Hill 
and  of  Mr.  Pryor,  a  vestry-man,  all  of  whom  occupied  respon- 
mble  positions  in  the  Church.  It  appears  by  the  evidence  that 
the  Chuixsh  had  been  broken  open,  the  money  box  and  money 
stolen,  and  the  books,  which  were  valueless  to  anybody  but 
the  Plaintiff  and  the  Church,  taken  away.  The  Defendant 
charged  the  Plaintiff  in  the  presence  of  the  gentlemen  named, 
with  having  committed  the  crime,  adding  that  he  had  not 
handed  over  the  mopeys  collected,  but  had  destroyed  the  books 
*'  to  cover  the  deficiency."  The  witness,  Jewni/nga,  when  the 
ehatge  was  made,  told  the  Defendant  that  he  "  would  pay  all 
the  deficiency,"  whereupon  the  Defendant  said  that  if  Jenn/i/ngs 
would  do  that  he  would  not  prosecute  the  Plaintiff,  if  he  would 
acknowledge  the  deficiency  and  account  for  the  laige  book, 
and  that  they  would  then  hush  the  affair  up.  It  appears  also 
that  the  witness,  Jennings,  wished  to  call  a  meeting  to  give 
the  Plaintiff  an  opportunity  of  proving  his  innocence,  but  the 
Defendant  said  it  was  no  use  to  have  such  a  mating.    Mr. 
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Ihmbar  says  that  the  Defendant  appointed  the  Plaintiff  to  the 
office,  that  at  the  time  of  the  first  meeting  the  Defendant  was 
Senior  Church  Warden,  and  transacted  all  the  business,  and 
that  what  he  said  at  the  last  meeting  was  said  in  the  capacity 
of  Church  Warden,  to  him,  Mr.  Dwnbwr,  in  his  capacity  of 
vestry-man.  And  Mr.  Jerminga  in  his  evidence  says,  "*  the 
"  parties  were  all  there,  I  should  suppose,  to  guard  the  interests 
"  of  the  Church."  The  learned  Judge  who  tried  the  cause  in- 
structed the  jury  to  find  in  favor  of  the  Defendant  upon  the 
ground  that  the  communication  was  privileged,  and  asked 
them  to  find,  specially,  whether  or  not  the  Defendant  spoke 
the  words  in  good  faith  or  from  express  malice.  They  said 
they  could  not  decide  "  whether  the  Defendant  had  or  had  not 
"  malice  when  he  made  the  publication  of  the  words  but  con- 
"sidered  that  he  had  no  right  to  use  them  ;"  and  they  found  a. 
veidict  for  the  Plaintiff,  damages  $200. 

It  is  quite  clear  that  this  was  a  privileged  communication, . 
for  which  no  action  would  lie  in  the  absence  of  express  malice, 
and  the  answer  of  the  jury  to  the  question  submitted  seems  to 
me  to  settle  this  case.  Privileged  as  the  occasicm  was  to  use 
the  words  complained  of  in  good  faith  and  for  honest  purposes 
it  might  nevertheless  be  taken  advantage  of  to  indulge  per- 
sonal malice,  but  it  is  only  in  such  case  that  the  Pjaintiff  could 
succeed,  and  the  jury  not  having  found  express  malice  the 
verdict  is  without  foundation  and  must  fall.  In  Blcickbv/rne 
V.  BlcLckhume,  4i  Bing.  395,  a  verdict  for  the  Plaintiff  was  up- 
held, though  the  jury  found  that  there  was  not  express  malice, 
but  it  was  upheld  because  the  Court  held  that  the  libel  was 
not  a  privileged  communication,  but  a  foul  and  unjustifiable 
libel  in  the  publication  of  which  the  law  implied  malice.  The 
learned  Counsel  who  aigued  this  for  the  Plaintiff  cited 
Hooper  v,  Truscott^  2  Bing.  N.  C,  457,  to  show  that,  as  there 
was  a  proposal  to  hush  up  the  matter  upon  paying  the  money 
and  returning  the  books  the  communication  was  not  privi- 
leged, and  that  there  was  express  malice ;  but  I  fail  to  see  any 
analogy  between  the  two  cases.  In  that  ease  the  Defendant 
approached  parties  who  had  no  interest  in  the  subject  matter^  ^ 
though  they  were  related  to  the  Plaintiff.  Here  the  conversa- 
tion was  between  parties  all  of  whom  were  deeply  interested, 
whether  the  question  be  regarded  fnMU  *  religious  or  pecuniary 
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point  of  view.  The  proposal  to  refund  the  money  was  made, 
not,  as  in  the  case  cited,  by  the  Defendant,  but  by  the  witness 
JennvngSy  who  was  the  PlaintiflTs  surety,  and  expressed  but  a 
willingness  to  discharge  a  legal  obligation  if  the  Plaintiff  had 
not  done  hia  duty.  It  is  true  the  Defendant  said  that  he 
would  then  have  the  matter  hushed  up,  but  if  the  communi- 
cation, when  made  at  an  antecedent  time,  was  made  in  good 
faith,  the  case  clearly  comes  within  the  law  laid  down  in 
Harrison  v.  Bibsh^  5  K  &  B.,  344,  where  it  was  held  that  a 
communication  made  bona  fide  upon  any  subject  matter  in 
which  the  party  communicating  has  an  interest,  or  in  reference 
to  which  he  has  a  duty,  is  privileged  if  made  to  a  person 
having  a  corresponding  interest  or  duty,  although  it  contains 
criminatory,  matter  which  without  this  privilege  would  be 
slanderous  and  actionable.  Here  the  words  of  Lord  Campbell, 
^used  in  that  case,  are  very  appropriate,  when  he  says :  "  In  the 
^*  present  case  little  need  be  said  to  show  that  the  communicator 
"  had  both  an  interest  and  a  chdy  in  the  subject  matter  of  the 
"  communication."  The  jury  did  not  find  express  malice  in  this 
case,  and,  if  they  did,  I  do  not  see  that  there  is  evidence  to 
support  such  a  finding.  The  verdict  therefore  must  be  set 
aside. 
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Whkbx  the  Plaintiff,  the  widow  of  J.  Kazell,  ming  on  a  bond  for  mainteaanoe  made 
to  her  late  hoahand  and  henelf,  teitlfied  that  the  had  the  bond  in  powemion  after  her 
husband's  death,  that  she  gave  it  to  her  son  to  be  teccfded  and  had  not  seen  it  sinoe,  and 
the  son  testified  that  he  had  sent  it  by  the  magistrate  to  get  it  recorded  and  had  not  sinoe 
seen  it,  and  the  docament  was  traced  to  the  offioe  of  the  Beglstrar  of  Deeds,  who  testified 
that  some  one  supposed  to  be  entitled  to  it  had  got  it  out  of  his  possession,  and  that  be 
had  searched  in  his  offlee  in  vain  for  it ;  a  paper  sworn  by  the  Ueffin^nr  to  be  an  aoonrate 
•copy  of  the  Begistcy  was  admitted  as  seoondaiy  evidence.  Ifddt  that  the  evidence  wan 
properly  reodxcd. 

Tlie  bond  contained  the  usual  attestation  clause  as  to  signatare  and  sealing,  and 
Defendant  had  acknowledged  several  times  that  he  had  executed  a  bond  to  J.  H.,  but 
Plaintiff's  son  said  he  did  not  think  tlie  original,  which  be  saw,  was  sealed.  The  oopy 
from  the  Itogistry  contained  no  indications  of  a  seal,  and  the  Defendant  (whose  eWdenee 
on  some  essontisl  points  was  inconsistent  with  that  of  Plaintiffs  witnesses,  and  the  proven 
•facts  of  the  case)  denied  that  he  had  ever  delivered  a  sealed  bond  to  J.  H.  The  quesilon 
as  to  the  sealing  was  left  to  the  Jury,  who  found  '*that  the  document  in  evidence  waa 
identical  in  purport  with  that  signed  by  the  Defendant,  which  he  denied,**  and  they  found 
a  verdict  for  Plaintiff,  ffeld,  that  the  question  was  properly  left  to  the  Jury,  and  that 
he  verdict  should  not  be.  disturbed. 

The  sealing  and  delivexy  of  a  b^nd  are  put  In  Issue  by  a  plea  that  the  Defendant  '*did 
not  make  and  deUvw  any  jaob  hand"  a*  that  declared  on. 
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This  action  was  brought  on  a  bond  alleged  to  have  been 
given  by  Alexander  Dyas  to  Joshua  Hazell  and  Mary  Hazell, 
his  wife,  conditioned  for  the  maintenance  of  the  obligees,  the 
consideration  being  a  transfer  of  certain  land  from  Joshua 
Hazell  to  the  Defendant.  The  Defendant  pleaded  that  he  did 
not  become  bound  by  said  bond,  nor  did  he  make  and  deliver 
any  such  bond,  that  there  was  no  consideratioi;!  but  that  of 
relationship,  that  he  was  ;iever  required  to  furnish  mainten- 
ance, &c.,  as  specified  in  the  bond,  and  lastly  he  denied  the 
alleged  breach.  Joshua  Hazell  died  in  1866,  and  this  action 
was  brought  by  his  widow.  It  appeared  in  evidence  beyond 
dispute  that  some  paper  writings  had  been  executed  between 
the  Defendant  and  Joshua  Hazell  and  that  Hazell  and  his 
wife  had  afterwards  gone  to  live  with  the  Defendant,  and  that 
the  Plaintiff  had  continued  to  live  with  him  until  1873,  when 
he  moved  to  a  new  house,  after  %rhich,  as  Plaintiff  alleges, 
the  Defendant  failed  to  discharge  his  obligations  under  the 
bond. 

Secondary  evidence  of  the  bond  was  received  under  the 
following  circumstances :  Plaintiff  testified  to  her  having  had 
the  bond  after  her  husbandjs  death,  that  she  gave  it  to  her 
son,  John  Haz^,  who  told  her  he  had  sent  it%)  be  recorded, 
and  that  she  bad  not  seen  it  since.  It  was  traced  to  the  office 
of  the  Registrar  of  Deeds,  at  Parrsborough,  who  recorded  it, 
and  the  Registrar  testified  that  some  one  who  he  supposed  had 
a  right  to  it  had  got  it  from  his  possession,  and  that  he  had 
searched  his  office  for  it  in  vain. 

The  evidence  as  to  the  execution  of  the  bond  is  as  follows : 
The  attestation  clause  declares,  "  I  Alexander  Dyas  do  here- 
with set  my  hand  and  seal,"  &c.,  and  the  Defendant  acknow- 
ledged on  several  occasions  that  he  had  executed  a  bond  to 
Joshua  Hazell,  his  father-in-law ;  but  John  Hazell,  the  Plain- 
tiff's son,  who  saw  the  original,  said  he  thought  the  bond  was 
not  sealed,  and  the  paper  in  evidence  sworn  to  be  an  accurate 
copy  taken  from  the  book  of  registry  contained  no  indication 
of  a  seaL  Defendant  testified  that  the  paper  he  signed  had 
no  seal  of  office  to  it,  that  no  seal  had  been  affixed  to  it  by 
him  or  by  any  person  with  his  directions,  that  the  paper  in 
evidence  was  not  a  copy  of  any  paper  signed  by  him,  and  that 
he  never  delivered  any  sealed  bond  to  Joshua  HazelL    Other 
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evidence  was  given  by  the  Defendant,  however,  that  was  in 
conflict  with  that  of  the  PlaLntifTs  witnesses  and  inconsistent 
with  the  proved  facts  of  the  ease. 

DesBabbes,  J.,  who  tried  the  cause  left  the  question  as  to 
the  sealing  of  the  bond  to  the  Jury,  and  they  found  that  the 
document  put  in  evidence  was  identical,  in  purport  with  that 
signed  by  the  Defendant,  which  he  denied,  and  the  verdict  was 
for  the  Plaintiff. 

A  rule  nisi  was  taken  to  set  aside  the  verdict,  the  grounds 
of  which  appear  in  the  ailment  and  in  the  judgment  of  the 
Coiut. 

W,  A.  Johnston,  Q.  G.,  in  support  of  the  rule.  The  bond 
was  given  in  consideration  of  the  Defendant  receiving  a  deed 
of  a  lot  of  land  containing  a  house  and  bam.  When  he 
received  the  deed  he  foimd  Cnat  it  did  not  contain  the  house 
and  bam,  and  the  contention  of  the  Defendant  is  that  the 
transaction  so  far  as  the  tK)nd  was  concerned  fell  through.  The 
widow  did  not  release  her  dower  and  Defendant  therefore  got 
an  imperfect  title. 

There  is  no  ififficient  proof  of  search  to  let  in  secondary 
evidence  as  to  the  bond.  We  have  the  bontl  traced  to  the 
hands  of  the  Registrar  of  Deeds,  and  it  was  handed  to  him  by 
Mr.  McNamara,  who  must  be  presumed  to  be  alive.  McNamara 
was  not  called  to  say  whether  he  had  received  it  from  the 
Registrar  or  not.  There  is  no  {>roof  of  any  search  in  Mrs. 
Hazell's  house.  The  last  person  to  whom  a  document  is  traced 
is  the  man  who  should  make  search.  It  cannot,  however,  be 
aigued  that  the  Registrar  is  the  last  person,  because  he  only 
received  it  officially  for  a  specific  purpose  and  to  be  returned 
to  McNamwL  11  C  A,  1036;  Boscoe^s  N.  P.  JSv.,  p.  6  (11th  ed.) 

There  is  no  proof  of  a  seal,  but  all  the  proof  is  the  other 
way.  The  Registrar's  own  cc^  does  not  show  a  seal.  There  is 
no  "  L.  S,"  nor  anything  to  indicate  a  seal.  We  have,  moreover, 
positive  evidence  of  J(^n  HaaeU,  who  saw  the  paper,  that  he 
thinks  it  had  no  seal,  and  of  the  Defendant;  who  swears  that 
it  had  no  seal.  Crowthsr  v.  Solomon,  6  C.  B.,  758 ;  1  DeO.  A  S., 
428;  Fisher's  Dig.  p.  3777.  Unless  it  was  proved  that  the  bond 
was  sealed  there  was  no  bond  at  all,  and  therefore  no  secondary 
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evidence  eould  be  given  of  it,  tiie  deelanttioa  being  oi^  * 
ixmd. 

There  is  no  proof  of  delivery  of  the  bond,  b«t  the  contrary. 
It  was  in  Defendant's  possession  in  1870,  and  there  is  no  proof 
that  it  went  out  of  his  possession.  There  is  no  proof  that  the 
origijttl  was  ever  tsiigned.  Defendant  says,  '*  This  is  not  a  copy 
"*  of  any  paper  s^ed  by  me." 

The  bond  is  a  joint  bond  and  the  action  cannot  be  maintain- 
ed by  the  survivor  of  the  obligee. 

It  was  a  misdirection  in  the  learned  Judge  to  tell  the  jury 
that  it  was  for  them  to  decide  whether  there  was  a  seal  on  the 
instrument  or  not.    11  M.  A  TT.,  4$3. 


y,  Q.  Cv,  contra.  A  joint  bond  can  only  be  sued  on  by 
the  survivor.  I  know  of  no  difference  in  this  respect  between 
a  joint  bond  made  to  husband  and  wife  and  any  other.  Sd- 
WjytCs  N.  P.,  247  ;  BMem,  A  Lmke^  471.  A  greater  necessity 
would  exist  for  the  mainteDance  of  the  wife  after  ihe  husband's 
death  than  before.  As  soon  as  the  husband  died  all  his  inter- 
est in  the  bond  ceased. 

As  to  tiie  objection  of  no  consideration  or  a  partial  failure — 
urged  on  the  ground  that  the  obligor  was  to  get  a  house,  &c^ 
v^hieh  he  did  not  get, — ^if  the  bond  is  a  sealed  instrument  as 
ive  contend  it  wao,  the  question  of  consideratk»n  does  not  arise. 

As  to  the  secondary  evidence  of  the  bond  the  Plaintiff  si^ 
that  after  the  death  of  the  husband  she  had  the  bond,  that  she 
gave  it  to  her  son,  who  g»ve  it  to  the  Magistrate,  and  he  to  the 
Begistrar  who  recorded  it;  and  yet  it  is  said  this  is  not  a  case 
for  seeondary  evidenca 

On  the  question  as  to  the  seal  on  the  bond,  Taylor  on  Evi- 
dence^ 128,  shows  it  is  a  proper  matter  to  put  to  the  jury. 
outright,  201.  The  document  is  in.  the  form  of  a  bond, 
there  Is  a  condition  which  could  not  be  in  a  nmple  contract, 
and  the  Drfendaot  admits  in  the  i/n  UsiMwrnvwrn,  clause  that 
Ids  seal  was  affixed. 

The  only  plea  referring  to  the  execution  of  the  bond  is  that 
lie  did  not  become  bound,  and  that  he  did  not  make  the 
bond.  The  only  plea  that  puts  in  issue  the  execution  of  a 
sealed  instrument  is  rum  e$tfactwni.  *'  I  did  not  make  that 
bond,"  means,  I  did  not  sign  it    Secfion  138  of  the  Practice 
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Ac^in  eftect  recognizes  the  plea  of  rum  est  factum  as  theonly^ 
plea  by  which  the  execution  of  a  sealed  instrument  can  be  put 
in  issue.    B.  A  L.,  467  ;  4  Jlf .  <*  G.,  801 ;  Old/rigK  124. 

The  breach  is  complete  without  any  demand  of  support.  The 
whole  questicm  as  to  the  breach  of  the  conditions  was  left  to 
the  jury  and  the  jury  found  for  the  PlaintiJOT  for  very  much 
less  than  the  penalty  of  the  bond.  The  Judge  refused  a  rule» 
and  the  Court  will,  without  much  consideration  being  neces* 
sary,  come  to  the  same  eonclusion.  Com.  Dig.  Ev.  R  4 ;  Ad- 
dison on  Contracts,  1048. 

Johnston,  Q.  C,  in  reply.  The  Judge  on  the  trial  did  not 
take  the  view  that  there  was  no  plea  raising  the  question  aa 
to  the  sealing,  because  the  objection  was  taken  and  the  Jadge 
admitted  the  evidence.  The  sealing  is  the  execution  of  the 
deed.  The  plea  "  that  he  did  not  make  the  bond,"  puts  the 
question  in  issue.  The  dictum  cited  from  Taylor  is  based  upon 
a  case  where  there  was  no  evidence  whatever  that  there  was 
no  seal.  Here  we  have  positive  evidence  that  there  was  no- 
seal.  Hazell,  the  son  of  the  Plaintiff,  himself  says  he  does 
not  think  there  ever  was  a  seal.  His  interest  was  as  strong  as 
that  of  the  wife.  The  presumption  of  a  seal  is  cut  down  by 
three  independent  witnesses.  John  Hazdl  is  one,  the  Defen- 
dant is  another,  and  the  instrument  itself  is  a  third  What- 
ever the  presumption  might  be,  it  is  therefore  cut  down  hy 
the  evidence.  It  may  be  argued  that  the  Registrar,  who  is 
himself  a  lawyer,  spoke  of  it  as  a  bond.  That  proves  nothing. 
It  would  have  been  spoken  (^  as  a  bond  before  execution  at 
'  all.     The  calling  it  a  bond  does  not  make  it  a  bond. 

Secondary  evidence  of  the  instryment  should  not  have  been 
received.  There  was  no  sufficient  evidence  of  a  searqfi.  It  is 
not  sufficient  for  a  witness  to  say,  as  the  Plaintiff  does  in  this 
case,  that  she  does  not  know  where  the  bond  is.  She  should 
have  been  asked  whether  she  had  ever  searched,,  and  where. 
There  is  no  proof  of  a  search  at  all.  If  this  verdict  is  sus- 
tained the  precedent  will  be  established  that  it  is  not  necessary 
for  the  party  who  should  have  possession  of  the  document  to 
prove  that  he  has  made  any  search  whatever,  but  that  it  is 
sufficient  for  him  to  simply  say  that  he  does  not  know  where 
it  is.  McNamara,  the  Justice,  was  the  man  who  was  proved 
to  have  had  possession  of  the  instrument  last.    A  search. 
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should  have  been  proved  at  his  place.  He  was  ne^er  called. 
The  widow  should  have  been  asked  whether  she  had  ever 
received  the  bond  back  from  the  Registrar.  It  was  to  be^ 
presumed  that  it  would  be  given  to  her  by  the  Registrar,  and 
a  search  should  have  been  proved  at  hei;  house. 

On  the  ground  that  the  widow  cannot  alone  bring  action  on 
the  bond,  cites,  1  W.  Saundsra,  154 ;  Com,  Dig.,  128 ;  Sdwyn^ 
248:  Lame  v.  Drinhwater ;  S  Dowl.  233;  S  ScoU,  K  8.,  15. 
Cites  on  other  points  taken,  5  C.  &  P.,  271. 

Smfth,  J.,  now  (Dec  12th,  1876,)  delivered  the  judgment  of 
the  Court : — 

This  was  an  action  tried  before  Mr.  Justice  DesBarres^ 
during  the  June  term,  1875,  at  Amherst.  It  was  brought 
upon  a  bond  alleged  to  have  been  given  by  the  Defendant,, 
Alexander  Dyas,  to  Joshua  Hazell  and  Mary  Hazell,  his  wife, 
in  the  penal  sum  of  $400,  conditioned  for  the  maintenance  of 
said  obligees  in  the  manner  prescribed  in  said  bond,  viz.,  to 
provide  them  with  ''  all  necessary  food  and  raiment,  lodging, 
"conveyance  when  required,  attendance,  nursing,  etc.,  and 
"  that  they  the  said  obligees  should  occupy  the  place  of  abode 
"  at  which  they  then  resided,  xmless  by  some  special  agreement 
**  and  by  and  with  the  free  will  and  consent  of  the  said  obligees, 
"  and  all  comforts  that  they  might  require  to  be  obtainable.'*' 
The  consideration  of  the  said  obBgation  is  expressed  therein 
to  be  the  transfer,  by  the  said  Joshua  Hazell,  of  a  tract  of  land, 
"  containing  one  hundred  acres,  more  or  less,  with  the  dwelling* 
and  bam  and  all  the  stock  and  movable  property."*  A  recital 
in  the  bond  sets  out  that  the  said  Joshua  Hazell  had  conveyed 
by  deed  to  the  Defendant  the  said  land. 

The  Defendant  pleaded  several  pleas  :  first,  ^substantially) 
that  he  did  not  become  bound  by  said  bond,  nor  did  he  make 
and  deliver  any  such  bond ;  secondly,  that  there  was  no  con« 
sideration  for  the  making  of  said  bond  but  that  of  relation- 
ship; thirdly,  that  he  was  never  required  to  furnish  th& 
lodgings,  maintenance,  etc,  as  in  the  Bond  specified  to  be  pro* 
vided  ;  fourthly,  denial  of  the  breach  assigned. 

It  is  beyond  dispute  that*after  the  execution  of  some  paper 
writings  between  Joshua  Hazell  and  Defendant,  Hazell  and 
hi&  wife  lived  with  Defendant  *'  in  the  old  house/'  as  he  him^ 
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self  t68t^€fi.  Joshua  Hazell  died  llili  September,  1866,  and 
Plaintiff  oontinued  to  reside  with  Defendant  until  1873,  when 
he  removed  to  his  new  house,  since  which  penod  Plaintiff 
alleges  he  has  failed  to  comply  with  the  conditions  of  his  bond, 
and  has  sold  the  property  conveyed  to  hint  Seeondai^r  evi- 
dence of  the  bond  was  given  at  the  trial 

It  was  strongly  uiged  by  W.  Johnston,  Q.  C,  at  the  axigu- 
ment  in  support  of  the  rule  to  set  aside  the  verdict  for 
the  Plaintiff  that  there  was  not  sufficient  proof  of  a  search  for 
the  original  bond  to  justify  the  learned  Judge  who  tried  the 
cause  in  permitting  secondary  evidence  to  be  given  of  it.  This 
objection  of  course  strikes  at  the  very  foundation  of  the 
Plaintiff's  right  to  retain  her  verdict  It  is  undoubtedly  a 
clear  principle  of  law  that  before  secondary  evidence  can 
be  given  in  consequence  of  the  loss  of  the  primary  evidence 
it  must  be  shown  to  the  satisfaction  of  the  Judge  that  diligent 
search  had  been  made  in  those  quarters  in  which  the  primaiy 
evidence  was  likely  to  be  procured.  The  degree  of  diligence 
to  be  used  in  searching  must  necessarily  depend  largely  on  the 
])articular  circumstances  of  the  case.  Here  the  Plaintiff  testi- 
fbs  to  her  having  had  the  bond  after  her  husband's  death — 
that  she  gave  it  to  her  son,  John  Hazell,  who  told  her  he  had 
sent  it  to  be  recorded,  and  swears  she  **  has  not  seen  it  since." 
It  is  traced  to  the  office  of  the  Registrar  of  Deeds  at  Parrs- 
borough,  who  recorded  it,  and  who  says  some  one  who  he 
supposed  had  a  right  to  it  took  it  from  his  possession,  and 
that  he  has  searched  his  office  in  vain  for  it  John  HcufM  also 
proves  that  since  he  sent  it  by  Mr.  McNamara  to  get  it  record- 
ed, he  has  not  seen  it,  and  does  not  know  where  it  is  or  what 
has  become  of  it  The  bond  having  thus  passed  out  of  the 
hands  of  the  Plaintiff,  and  been  traced  to  a  place  of  public 
deposit  and  searched  for  there,  and  having  been  shown  to  have 
been  removed  by  some  unknown  person  and  never  returned  to 
Plaintiff,  I  think  the  learned  Judge  was  justified  in  admitting 
secondary  evidence  of  it 

It  was  also  ccmtended  at  the  argument  that  not  only  was 
there  no  proof  of  a  seal  having  been  affixed  to  the  bond  but 
that  the  evidence  established  that  there  was  none.  This  op^is 
up  in  the  first  instance  an  enquiry  as  to  the  sufficiency  of  the 
Defendants  pleadings  to  let  in  such  a  def enca   The  plea  under 
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whicKI  prestune  such  testimony  is  sought  to  be  relied  on  is 
certainly  somewhat  novel  in  its  features.  It  is  not  the  ordi- 
nary plea  of  rum  eet  factumy  which  is  recognized  by  the 
English  practice  as  well  as  our  own.  It  alleges  that  the 
Defendant  "  did  not  become  bound  by  said  bond,  nor  did  he 
make  and  deliver  any  such  bond."  The  138th  section  of 
Chapter  94  Revised  Statutes,  4th  series,  ''  Of  Pleadings  and 
Practice,"  provides  that  **  in  actions  on  specialties  and  coven- 
"  ants,  the  Defendant's  plea  that  the  alleged  deed  is  not  his 
**  deed  shall  operate  as  a  denial  of  the  execution  of  the  deed  in 
"  point  of  fact  only ;  and  all  other  defences  shall  be  specially 
"  pleaded,  including  matters  which  make  the  deed  absolutely 
"  void,  as  weU  as  those  which  make  it  voidable."  The  form  of 
the  plea  in  such  actions  is  given  in  the  schedule  to  our  Practice 
Act,  and  is  identical  witii  that  used  in  England.  Under  such 
a  plea,  undeniably,  the  Plaintiff  would  be  bound  to  prove  the 
execution  of  the  bond  ''  in  point  of  fact  only,"  viz.,  the  sealmg 
and  delivery  thereof.  These  essential  facts  he  must  prove.  The 
Defendant  has  not  chosen  in  Umguage  to  adopt  this  plea,  and 
therefore  we  must  ascertain  whether  under  the  134th  section 
of  the  Act  referred  to,  he  has  sufficiently  expressed  the  eub- 
aUmoe  of  U.  I  am  not  aware  of  any  case  expressly  in  point. 
The  one  cited  at  the  argument,  Avelins  v.  Whiseon,  4  M.  &  G., 
801,  turned  upon  the  effect  of  a  plea  denying  the  sigmng  of 
the  Deed,  which  raised  an  immaterial  issue,  as  at  Common  law 
the  signature  is  unnecessary.  The  words  used  by  the  Defen- 
dant in  his  first  plea,  "  did  not  make  or  ddmefr^  would  seem 
in  the  absence  of  any  Legislative  ^laetment  prohibiting  their 
use  in  pleading,  as  certainly  to  deny  and  put  in  issue  sttb^toti^ 
iiialEiy  the  sealing  of  the  bond  without  which  such  an  instrument 
could  not  be  made  or  rendered  operative.  I  cannot  regard  the 
absence  of  a  seal,  or  want  of  delivery  as  rendering  a  deed 
''  void  or  voidable,"  as  contemplated  by  tiie  Statute.  These 
are  the  essential  elements  of  a  specialty  without  which  a  deed 
is  not  executed  **  in  'povnt  of  factr 

However  desirable  it  may  be  to  conform  as  closely  as  possi- 
blato  well-recognized  and  statutable  forms  of  pleading,  I  think 
the  first  plea  of  Defendant  in  this  case  does  put  in  issue  the 
due  execution  of  tiie  bond  declared  on,  and  that  in  order  to 
entitle  the  Plaintiff,  to  recover  it  was  essential  that  there 
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^should  have  been  a  seal  such  as  would  satisfy  this  legal  re- 
quirement when  the  bond  was  executed.  It  is  to  be  regretted, 
perhaps,  in  view  of  the  interests  of  both  Plaintiflf  and  Defendant 
that  the  original  instrument  was' lost,  as  its  production  might 
have  cleared  up  some  doubts  which,  under  the  evidence,  can 
scarcely  fail  to  possess  one's  mind.  It  is  equally  unfortunate 
that  the  witness  Kerr  is  not  alive,  who  could  in  all  probability 
have  spoken  with  distinctness  as  to  the  execution  of  the 
bond.  However,  we  must  deal  with  the  evidence  as  presented 
to  the  Court  and  jury. 

The  law  is  now  well  established  that  to  constitute  a  sealing 
neithef  wax,  nor  wafer,  nor  a  piece  of  paper,  nor  even  an 
impression  is  necessary.  In  re  SeLndilaTtda,  6  L.  R,  8  C.  P.,  411, 
a  recent  case,  this  is  clearly  recognized.  Byles,  J.,  there  says, 
"  The  sealing  of  a  deed  need  not  be  by  means  of  a  seal ;  it  may 
"  be  done  with  the  end  of  a  ruler  or  anything  else.  Nor  is  it 
"  necessary  that  wax  should  be  used.  The  attestation  clause 
"  says  that  the  deed  was  signed,  sealed,  and  delivered  by  the 
"  several  parties,  and  the  certificate  of  the  two  special  Commis- 
"  sioners  says  that  the  deed  was  produced  before  them,  and  that 
"  the  married  women  acknowledged  the  same  to  be  their  respec- 
"  tive  acts  and  deeds.  I  think  there  was  pri/ma  fade  evi- 
"  dence  that  the  deed  was  sealed."  In  the  case  just  quoted 
from  there  was  no  impression.  The  only  indication  was 
the  existence  of  two  pieces  of  ribbon  apparently  put  there 
for  the  purpose  of  placing  a  seal  on  them.  Here  there  is 
very  strong  evidence  that  the  Defendant  signed  the  instrument 
— and  it  is  called  in  the  condition  a  Bond.  It  has  the  usual 
attestation  clause  in  which  Defendant  declares,  "  I,  Alexander 
Dyas,  do  herewith  set  my  hand  and  seal,  &c"  He  acknowledged 
on  several  occasions  to  Mr.  Dickson  that  he  had  signed  a  bond 
to  Joshua  Hazell,  his  father-in-law.  He  took  possession  of  the 
real  estate  referred  to  in  it  as  a  substantial  consideration  for 
the  bond,  and  appropriated  to  his  own  use  the  stock  upon  the 
place.  But  for  the  testimony  of  John  Hazell,  the  Plaintiffs 
son,  and  that  of  the  Defendant,  taken  in  connection  with  the 
copy  of  the  dociunent  admitted  in  proof,  and  which  was  sworn 
to  be  an  accurate  copy  taken  from  the  book  of  Registry,  and 
on  which  no  indication  of  a  seal  appears,  I  shoidd  have  had  no 
difficulty  in  holding  that  there  was  withovi  danJbt  abundant 


Digitized  by 


Googk 


DEOEMBER  TERM,  1876-7.  45 

prima  fcuAe  proof  of  the  due  execution  of  the  bond  Jolm 
Mazell  says,  "  it  (the  bond)  was  signed  by  the  Defendant,  but 
**  I  cannot  say  it  had  a  seal  on  it  I  think  not."  Defendant 
testifies,  "  the  paper  I  signed  had  no  seal  affixed  to  it.  No  seal 
"  was  affixed  to  it  by  me  or  any  other  person  by  my  direction. 
"  This  is  not  a  copy  of  any  paper  signed  by  me,"  and  adds,  "  I 
"  never  delivered  any  sealed  bond  to  Joshua  Hazell."  If  the 
testimony  of  the  Defendant  is  to  be  taken  as  conclusive,  then 
the  prima  fade  case  would  be  destroyed,  which  the  circiun- 
stances  would  otherwise  warrant,  yet  it  is  obvious  that  his 
evidence  is  in  conflict  with  that  given  on  other  portions  of  the 
case  by  Plaintiff's  witnesses.  For  instance,  he  says,  "  There  were 
*'  no  writiTvgs  entered  into  between  Joshua  Hazell  and  myself 
"  in  March,  1866,"  this  being  the  date  of  the  paper  in  proof. 
This  is  utterly  inconsistent  with  the  evidence  of  Plaintiff,  of 
John  Hazell,  of  Mr.  Dickson,  and  of  the  corroborating  facts  of 
the  case;  and,  if  correct,  the  document  purporting  to  have  been 
signed  by  him  and  recorded  at  Parrsborough  must  have  been  a 
forgery.  How  far  this  statement  may  have  affected  the  juiy  it 
is  difficult  to  say.  I  frankly  confess  that  it  creates  in  my  mind 
some  astonishment  But  it  was  contended  by  Counsel  that  the ' 
learned  Judge  misdirected  the  Jury  by  leaving  to  them  the  ques- 
tion of  the  sealing  of  the  bond.  I  cannot  concur  in  this  position. 
If  there  was  no  evidence  of  a  bond  ackncyvdedged  by  Defendant 
given  by  him  to  Joshua  Hazell,  and  no  presumption  arising  in 
law  from  the  facts  of  the  case  of  the  due  execution  of  such  an 
instrument,  and  no  conflicting  testimony  to  discredit  the  De« 
f endant's  evidence  generally,  there  would  be  something  in  the 
contention,  for  the  jury  should  then  have  been  told  there  was 
nothing  for  them  to  decide.  The  juiy  have  found  that  tiie 
document  put  in  evidence  was  identical  in  purport  with  that 
signed  by  Defendant,  which  he  denied  This  was  entirely 
within  their  province,  and  I  think  it  would  be  going  a  great 
length  upon  the  testimony  of  the  Defendant,  which  was  alone 
direct  upon  the  question  of  tiie  seal,  under  the  circumstances 
of  the  case,  for  the  Judge  to  withdraw  from  the  juiy  the 
fad  of  the  due  execution  of  the  bond. 

In  Cherry  v.  Hemvng,  4  Exch.,  631,  the  Defendant  pleaded 
7U>n  est  factv/nu  The  deed  was  not  signed  and  executed  by 
himself,  and,  although  a  seal  had  been  placed  for  him  in  the 
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usual  way,  his  signature  was  not  attached,  neither  was  there 
any  attesting  witness  to  his  execution.  As,  however,  he  had 
acted  under  it  and  recognized  it  as  a  valid  instrument,  the 
jury  presumed  with  the  approbation  of  the  Court  that  he  duly 
executed  it.  It  will  not  be  contended,  I  imagine,  that  it  is 
not  peculiarly  within  the  functions  of  the  juiy  to  pass  upon 
the  fact  under  a  plea  of  non  est  factum,  of  the  sealing  and 
delivery  of  the  deed. 

In  Jenki/as  v.  Peace,  6  M.  &  W.,  722,  Lord  Abinqer,  C.  B., 
said,  "  To  every  deed  two  things  are  necessary ;  the  one,  that 
"  it  be  sufficient  in  law,  and  that  is  called  the  legal  part,  because 
"  the  judgment  of  that  belongs  to  the  Judges  of  the  law ;  the 
"  other  concerns  the  matters  of  fact,  sc,  if  it  be  sealed  and 
"  delivered  as  a  deed,  and  the  trial  thereof  belongs  to  the  coun- 
**  try."  I  think  the  learned  Judge  was  right  in  leaving,  in  this 
case,  the  question  of  the  sealing  to  the  jury,  and  their  verdict 
meets  with  my  entire  concurrence. 

It  was  also  ui^ged  at  the  argument,  in  support  of  the  rule, 
that  the  bond  is  a  joint  one,  and  that  the  surviving  obligee 
cannot  maintain  an  action  on  it.    I  do  not  apprehend  this  to 

be  the  law.    Lord  Chancellor  King,  in  Coppin  v. 

2  P.  W.,  497,  decided  that  where  a  bond  is  given  to  husband  and 
wife  during  coverture,  and  the  husband  dies,  the  bond  will 
survive  to  the  wife.  Objections  were  also  raised  at  the  argu- 
ment— ^that  there  was  no  proof  of  delivery  or  of  signing  of  the 
bond.  That  a  document  found  by  the  jury  to  possess  the  legal 
requirements  of  a  duly  executed  bond  was  given  to  Joshua 
Hazell  and  wife  seems  indisputable.  It  was  admitted  by  De- 
fendant himself  to  Mr.  Dickson,  and  he  acted  upon  it,  and,  there- 
fore, to  argue  that  there  was  no  delivery  will  hardly,  I  think,  be 
persisted  in.  In  the  delivery  of  a  deed  no  particular  form  is 
necessary.  Throwing  it  on  the  table  would  be  sufficient,  if 
done  with  the  intention  that  the  other  party  should  take  it 
up.  So  there  may  be  a  delivery  without  words,  or  by  words 
only,  without  any  act  of  delivery.  So  in  Rann  v.  Hughes,  7 
T.  R.,  i250,  Sktknkr,  C.  B.,  in  delivering  judgment,  laid 
down,  "  that  a  delivery  to  a  third  person  for  the  use  of  the 
covenantee  is  sufficient  if  the  grantor  part  with  all  control  dt 
the  instrument,  although  the  person  to  whom  the  deed  was 
delivered  be  not  the  agent  of  the  covenantee. 
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Not  only  is  there  evidence  of  tlie  Defendant  Djas  bavuig^ 
signed  the  instrument  in  questicm,  but  I  know  of  no  reason 
why  this  bond  should  not  come  within  the  weU-acknowIedged- 
principle  of  law  that  "  the  signature  forms  w>  part  of  ih& 
"  execution  of  ike  deed!*  I  also  think  the  learned  Judge  was 
warranted  by  the  evidence  in  leaving  the.  breach  of  the  con- 
dition of  the  bond  to  the  jury.  I  am  glad  I  have  been  enabled 
to  arrive  in  this  case  at  the  conclusions  I  have,  for  I  cannot 
help  thinking  an  injustice  would  be  done  the  Plaintiff  were  it 
otherwise. 

The  rule  must  be  discharged  witih  costs. 


WEBBER  V.  COGSWELL. 

A  OluoiHmiefeer  wm  Mt  Iqr  the  FUtintlit  with  the  Defendant,  a  Ohrooometer  and 
Watah  MalMf  and  Bepairer  in  Halifkz»  with  InatraofeloM,  ae  aw^  to  t^  Defendant,  to  pot 
the  instrameBt  in  order.  Defendant,  on  examining  it.  found  that  it  required  repairs  of 
•oeh  a  natoie  that  he  was  obliged  to  send  it  to  Boston  to  have  it  made  right.  Plalntitf 
wfBied  to  pay  the  amoont  ohaifed  \tj  the  Boaton  meohaaio,  and  on  tiie  Defendant's 
refaaal  to  deUver  np  tiie  instrument,  hronght  an  aedon  of  trover.  On  the  trial  Plaintltf 
stated  that  he  had  not  ordered  any  repairs  to  be  made  beyond  polishing,  do.,  Jbr  the  prioe 
of  whioh  aa  ample  tender*  made  before  aotton,  was  proved.  Tbe  jury  foond  for  Defendant, 
stating  that  tliey  aooepted  his  version  of  the  instmotlons  given  wlien  the  instrument  wa» 
left  with  him. 

BOd,  That  the  Defendant  had  a  Uea  ite  the  ohaige  made  by  the  Boston  m^ohanie^ 
and  was  justlfled  in  refusing  to  deliver  up  the  instrument  until  tbe  UH  wae  paid. 

Wzuui»»  J.,  ifissentlng. 

The  Plaintiff  in  his  writ  in  this  action  alleges  that  the 
Defendant  converted  to  his  own  use  or  wrongfully  deprived 
the  Plaintiff  of  theoise  and  possessicm  of  his  goods,  that  is  to 
say,  one  Chronometer,  and  also  that  the  Defendant  detained 
from  the  Plaintiff  his  said  goods  whereby  the  Plaintiff 
Buffered  loss  and  damage.  The  Defendant  pleaded,  denying 
the  conversion  and  detention  and  the  Plaintiff's  property  in 
the  goods,  and  by  his  fifth  plea  the  Defendant  said  that  tiie 
goods  had  been  delivered  to  him  to  be'  repaired  in  the  way  of 
his  trade  as  Chronometer  and  Watch  Maker  and  Bepairer,  for 
reward  to  the  Defendant,  and  that  at  the  time  of  the  alleged 
detention  the  Defendant  had  a  lien  for  the  price  of  such 
repairs,  for  which  lien  the  goods  were  still  detained  The 
Plaintiff  replied  to  this  plea  that  he  did  not  deliver  the  said 
goods  to  be  repaired,  but  simply  to  be  cleaned  and  polished  and 
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to  have  a  strap  put  thereon,  and  that  he  had  tendered  to  and 
offered  to  pay  to  the  Defendant  Twenty-five  Dollars  and  fifty 
cents  in  satisfaction  of  the  alleged  lien,  which  was  sufficient  to 
satisfy  and  dischai^e  £he  same,  and  that  the  Plaintiff  had  then 
requested  Defendant  to  deliver  up  the  said  goods,  which  the 
Defendant  refused  to  do. 

On  the  trial  before  Wilkins,  J.,  at  Halifax,  in  November, 
1875,  the  Plaintiff  stated  in  evidence  that  he  had  taken  a 
"Chronometer  to  the  Defendant  in  November,  1874,  and  asked 
him  to  ascertain  if  it  had  been  wet«  informing  him  that  the 
vessel  in  which  it  had  been  in  use  had  been  cast  away, — ^that 
Defendant  examined  the  Chronometer  and  said  it  was  all 
right,  and  after  examining  it  a  second  time  said  it  was  as 
bright  as  gold.  Then,  looking  at  the  outer  box,  Defendant 
said,  '*  this  looks  as  if  it  wanted  fixing  up,"  to  which  Plaintiff 
replied  that  he  could  do  that,  himself.  Defendant  said,  ''  I'D 
•do  that  for  you,'f  and  Plaintiff  then  left  the  shop.  In  January 
next  he  received  a  bill  fix)m  Defendant  for  repairing  pivots 
and  gold  spring  escapement,  polishing  rust  from  steel  work 
and  rating  the  instrument.  He  objected  to  the  price  and  after- 
wards tendered  to  the  Defendant  Twenty-five  Dollars  and  fifty 
cents,  which  Defendant  refused  to  accept.  He  had  never 
■ordered  any  repairs  to  be  made,  and  Defendant  was  to  do 
nothing  with  the  instrument  but  to  clean  the  box  and  put  on 
a  new  strap. 

According  to  the  Defendant's  version  of  the  matter,  the 
Plaintiff  on  bringing  the  instrument  to  him  asked  him  if  there 
was  ^my  rust  He  replied  that  he  could  not  tell  till  he  exam- 
ined it.  Plaintiff  said,  "  Tou  had  better  see  to  it  and  be  as 
''reasonable  as  possible."  He  then  called  the  Plaintiff's  attention, 
to  the  honey-combing  and  said  the  instrument  had  better  be 
polished  up,  when  Plaintiff  ordered  him  to  have  it  done. 
Plaintiff  told  him  to  put  it  in  order  and  polish  up  the  brass 
bands.  He  took  the  Chronometer  to  pieces  and  found  the 
detent  spring  much  rusted.  Not  one  in  a  thousand  could  have 
made  it  right  and  he  was  obliged  to  send  it  to  Boston  to  have 
the  detent  spring  made  right.  He  did  not  tell  the  Plaintiff 
before  sending  it  away  that  he  intended  to  do  so.  He  had 
charged  the  Plaintiff  only  what  he  had  been  obliged  to  pay  in 
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Boeton,  aMt  he  eoxuudered  the  Boston  chat^  «  reasonable 
one. 

The  JTudige  toM  the  jmy  that,  eveii  ftcc^ting  the  defendant's 
statement  of  the  instxnctions  he  had  received  f  rcmi  the  plaintiff 
«8  correct^  the  plaintiff  vtes  entitled  to  recover.  The  defendant 
admitted  that  he  had  received  no  express  authority  to  send 
the  instrument  to  Boston,  and  he  thought  the  law  would  not 
imply  ai\y  such  instructions.  Defendant  had  admitted  that  at 
the  time  the  instrument  was  demanded  he  had  no  ckim  except 
in  refipeci  to  his  disbursements  to  the  artisan  in  Boston,  and « 
«8  the  Plaintiff  could  not  be  made  liable  for  that  disbursement 
without  his  consent,  express  or  implied,  neither  of  which 
marked  thecase^  there  was  no  lien,  and  defendant  had  no 
right  to  detain  the  chronometer. 

The  jury  found  a  verdict  for  the  defendant^  stating  that  they 
adopted  his  version  of  the  instructions  and  authority  received 
from  the  Plaintiff  in  regard  to  the  instrument  when  it  was 
left  with  him. 

A  rule  niai  to  set  aside  the  verdict  was  granted  by  the 
Judge,  and  aigued  in  Februaiy,  1876. 

EatoH^  in  support  of  rule.  In  the  firet  place  there  was  no 
eontract  f or  repaixs,  even  on  defendant's  testimony.  Such  a 
contract  could  not  have  been  made  consistently  with  the  ob- 
ject which  defendant  states  that  plaintiff  nam^  when  he  took 
the  chronometer  to  hink  With  regard  to  lien,  the  law  gives  it 
to  the  workman  only  for  the  work  he  does  himself.  1  Pevraana 
<m  CStmirocte,  611.  (Bitchie,  Eq.  J.  He  makes  himself 
responsible  in  sending  the  chronometer  away.  But  is  it  not  a 
eommon  practice  for  persons  undertaking  to  make  or  repair  an 
article  to  send  away  to  get  certain  portions  of  the  work  done  ?) 
CStes  1  Pa^r^^nB  en  CowbraeU,  617.  The  plaintiff's  object  was 
iM3t  to  get  the  chronometer  put  into  the  best  order,  but  to  find 
out  from  defendant  whether  he  was  safe  in  taking  it  off  the 
hands  of  the  party  to  whom  he  had  hired  it  Cites  AddMon 
^n  Wr(mge,  419,  «I0,  400,  4f3»;  Story  on  BaUmerdo,  See.  440; 
16  jr.  d:  W.  US. 

Qrakicu^  contra.  The  party  who  contracts  to  do  the  repairs 
18  the  one  who  has  the  lien ;  tiie  sub-contractor  has  none ;  19 
Pieherimg,  199.     The  authority  cited  from  Paroona  merely 
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amounts  to  this,  that  the  party  who  contracts  to  repair  must 
not  send  the  instrument  out  to  an  inferior  workman. 

The  plaintiff  contemplated  havinghi&chnmometer  thovoughly 
repaired,  and  the  defendant  would  have  been  liable  to  an  action 
if  he  had  not  got  it  thoroughly  repaired.  The  jury  believed 
•  the  defendant's  testimony  which  proves  a  contract  for  repairs. 
The  jury  have  found  that  the  charges  were  reasonable  and 
that  the  tender  was  not  sufficient.  Cites  2  Kenfa  Com.,  634, 
635.  The  lien  exists  whether  a  definite  anK)unt  is  charged  or 
not.  The  law  favors  the  party  holding  the  lien.  As  tO' 
evidence  of  contract,  cites  5  M,  Jk  W.,  192;  Addison  on 
Contracts,  657 ;  /  Moore,  287, 

Eaton,  in  reply.  Cites  Darks  v.  Bidiards,  4  M.  &  G.,  574, 
This  case  overrules  the  case  cited  from  M.  &  TT.  Cites  Fisher  9 
Dig.  5458.  Two  dollars  of  the  defendant's  demand  was  clearly 
illegal.  fRmcRiE,  Elq.  J.  The  case  you  cite  has  no  bearing 
upon  this  case ;  it  refers  to  two  inconaietent  claims^) 

DesBabres,  J.  now  (December  12,  1876)  delivered  the 
,|tidgment  of  the  Court : — 

The  plaintiff*  in  this  suit  in  the  first  count  of  the  writ  charges 
the  defendant  with  having  converted  to  his  own  use  or  wrong- 
fully deprived  him  of  the  use  of  a  chronometer  belonging  to 
him,  and  in  the  second  count  with  the  detention  of  a  chrono- 
meter belonging  to  him,  whereby  he,  the  plaintiff  suffered 
great  loss  and  damage  by  being  deprived  of  it  for  a  long  time. 
The  defendant,  by  his  first  plea  to  the  first  count  of  plaintiff^s 
writ,  says  he  did  not  convert  to  his  own  use  or  wrongfully 
deprive  the  plaintiff  of  Hie  use  and  possession  of  said 
goods,  and  for  a  second  plea  to  the  same  count  defendant 
says  the  goods  were  not  the  plaintiff's.  For  a  third  plea  to 
the  second  count  defendant  says  he  did  not  nor  does  he  detain 
the  goods  as  alleged,  and  the  fourth  plea  to  the  second  count 
is  the  same  as  the  second.  Lastly,  for  a  fifth  plea,  being  the 
most  important  of  all,  to  the  second  count,  defendant  says  that 
plaintiff  delivered  the  goods  to  defendant  for  the  purpose  of 
being  repaired  for  him  by  defendant  in  the  way  of  his  trade 
of  a  clutmometer  and  watch  maker  and  repairer,  for  reward  to 
the  defendant,  and  defendant  received  and  had  the  gooda  for 
the  purposes  and  on  the  terms  aforesaid,  and  repaired  the  same, 
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&c.,  and  at  the  time  of  the  alleged  detention  had  a  lien  upon 
the  goods  for  money  payable  to  him  for  repaiiing  said  goods, 
&c,  and  the  money  being  still  due  and  unpaid,  the  defendant 
detained  the  goods  for  a  lien,  &;c.     The  plaintiff  joined  issue 
on  the  four  first  pleas,  and  to  the  fifth  replied  that  he  did  not 
deliver  the  goods  for  the  purpose  of  being  repaired,  but  only 
for  the  purpose  of  being  cleaned  and  polished,  and  having  a 
strap  put  thereon.    There  was  a  verdict  for  defendant,  and  a 
rule  having  been  granted  to  set  it  aside,  it  is  now  for  the  Court 
to  decide  whether,  upon  the  law  and  evidence  in  the  case,  that 
verdict  can  or  cannot  be  sustained.    It  was   contended  by 
plaintiff's  Counsel  at  the  argument,  first,  that  plaintiff  had  en- 
tered into  no  contract  with  defendant  for  repairing  his  chroho- 
meter ;  secondly,  that  if  there  was  any  contract  for  repairing 
the  chronometer  it  was  a  contract  which  required  the  defendant 
to  do  the  work  upon  it  himself,  and  that  having  sent  it  to  the 
United  States  and  got  the  work  done  there  by  cmotherperson^ 
the  defendant  had  no  lien  on  the  chronometer  for  that  work. 
The  evidence  as  to  the  making  of  the  contract  is  conflicting, 
and  if  the  case  had  rested  on  plaintiff's  own  evidence  respect- 
ing  it,  the  defence  set  up  would  have  entirely  failed ;  but  there 
was  evidence  on  the  other  side,  to  which  the  jury  appear 
to  have  attached  great  weight.    The  plaintiff  says  he  placed  his 
chronometer  in  the  hands  of  the  defendant  not  for  the  purpose 
of  being  repaired,  but  merely  to  ascertain  the  condition  of  the 
instrument,  and  whether  it  had  been  wet ;  that  he  did  not 
ask  defepdant  to  make  any  repairs  upon,  and  the  defendant 
was  to  do  nothing  with,  the  instrument ;  that  he  was  only  to 
clean  the  box  and  put  a  leather  strap  on,  and  that  91  would 
be  a  reasonable  charge  for  cleaning  the  box  and  25  cents  for 
the  strap.     Now  the  evidence  on  the  part  of  the  defence  as  to 
the  contract  strikes  my  mind  as  being  very  strong,  and  such  as 
was  likely  to  make  an  impression  on  the  minds  of  the  jury. 
It  is  unreasonable  to  suppose  that  the  plaintiff  would  take  his 
chronometer  to  the  defendant  for  the  mere  purpose  of  getting; 
the  box  polished  and  putting  the  leather  strap  upon  it,  work 
of  itself  so  simple  as  scarcely  to  require  the  aid  of  an  artisan. 
The  very  fact  of  taking  the  instrument  and  leaving  it  in  the 
hands  of  the  defendant  for  two  months  warrants  the  inference 
that  something  more  than  the  cleaning  of  the  box  and  the 
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making  of  a  leather  strap  "Was  necessaiy  and  required  to  be 
done.  Now  the  defendant  states  that  the  conversation  that 
took  place  between  the  plaintiff  and  himself  when  the  instru- 
ment was  brought  to  him  was  not  such  as  the  plaintiff  had 
expressed.  He  swears  that  the  plaintiff  told  him  to  put  tiie 
chronometer  in  order  and  polish  up  the  brass  bands,  that  he 
took  the  chronometer  to  pieces,  and  found  the  detent  spring 
much  rusted,  a  thing  which  he  says  not  one  person  in  a 
thousand  could  make  right,  that  this  could  not  be  seen  without 
taking  the  chronometer  to  pieces,  and  when  he  did  that  and  saw 
the  state  it  was  in,  he  was  obliged  to  send  the  instrument  to 
Boston,  to  the  same  person  that  he  and  his  predecessor  before 
had  always  employed,  to  have  the  detent  spring  made  right, 
that  the  chronometer  was  repaired  and  returned  to  the  defend- 
ant two  months  before  the  plaintiff  called  for  it,  that  defendant 
showed  the  instrument  to  plaintiff  and  told  him  he  had  sent  it 
to  the  United  States  and  put  it  in  perfect  order  and  wits  re- 
sponsible for  its  working  well  for  one  year.  On  cross-exami- 
nation the  defendant  admitted  that  he  did  not  say  anything 
to  plaintiff  about  sending  the  iuBtrument  to  Boston  before  he 
sent  it  there.  John  W.  Oabrid,  who  was  in  the  employ  of  and 
called  as  a  witness  for,  defendant,  says  ''  the  plaintiff  brought 
a  chronometer  and  said  to  defendant  'I  want  you  to  put 
this  chronometer  in  order.'  No  agreement  was  made  about 
the  charge,  it  was  not  mentioned."  The  chronometer,  he  says, 
had  been  full  of  salt  water  and  was  not  going.  Defendant 
showed  the  plaintiff  the  salt  water  and  the  state  of  the  in- 
strument and  told  him  it  wanted  a  thorough  overhauling. 
Witness  knew  it  was  sent  to  Boston.  Here  then  are  two  wit- 
nesses positively  swearing  that  the  plaintiff  directed  the  de- 
fendant to  put  the  chronometer  in  order,  and  the  fact  is  proved 
and  not  disputed  that  when  sent  back  from  Boston  it  wa»in  a 
thorough  state  of  repair.  The  chaige  made  for  the  work  done 
upon  it  is  also  proved  to  be  a  reasonable  and  moderate  charge, 
and  the  only  question  is  whether  the  defendant  is  warranted 
in  resisting  the  payment  because  the  work  upon  the  chronometer 
was,  at  the  instance  of  the  defendant,  done  in  Boston  iiotead 
of  Halifax,  either  by  the  defendant  himself  or  some  other 
person  in  his  immediate  employ.  No  case  wias  cited  and  I  have 
failed  to  find  any  case  where  in  the  absence  of  any  express 
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stipulation  to  that  ef^,  it  was  held  that  a  mechanic,  contract- 
ing for  any  specific  work  like  this^oould  recover  no  remuneration 
for  it,  though  well  and  skilfully  done,  without  showing  that 
it  had  actually  been  dcnae  by  the  contractor  himself.  The 
contract  entered  into  between  the  parties  surely  did  not  make 
it  imperative  on  the  defendant  to  do  the  work  with  his  own 
hands.  It  was  simply  an  engagement  on  his  part  with  the 
plaintiff  to  repair  or  cause  the  chronometer  to  be  repaired  and 
put  in  perfect  order,  and  whether  it  was  done  here  or  in  Boston 
appears  to  me  to  be  of  little  consequence,  provided  it  was  well 
and  skilfuUy  done  within  a  reasonable  time  and  at  a  fair 
and  moderate  charge.  In  sending  the  chronometer  to  Boston, 
-without  the  directions  of  the  plaintiff,  to  be  repaired,  the 
defendant  incurred  a  risk  entirely  his  own,  and  if  while  on  its 
way  there  or  back  the  chronometer  had  been  lost,  the  defendant 
would  clearly  have  been  responsible  to  the  plaintiff  for  the 
value  of  it,  as  he  is,  of  course,  responsible  for  the  proper  perform- 
ance of  the  work.  The  ddfendant  did  not  make  any  chaige  for 
his  own  work  here  on  the  chronometer.  He  merely  charges  for 
the  actual  w(vk  and  labor  performed  at  his  instance  and  through 
his  procurement,  upon  the  instrument,  in  Boston,  and,  as  the 
contracting  party  for  that  work,  I  think  he  has  a  lien  on  the 
chronometer  to  that  extent  and  is  entitled  to  retain  it  until 
that  chaige  be  paid.  It  does  tfot  appear  from  the  learned 
Judge's  report  that  the  plaintiff  refused  to  pay  the  defendant's 
chaige  on  the  second  ground  taken  by  his  Counsel  at  the  aigu- 
ment,  but  that  he  refused  to  pay  because  he  considered  the 
charge  too  high,  and  also  because  he  insisted  that  he  did  not 
request  the  defendant  to  repair  the  chronometer,  and  only 
required  him  to  ascertain  its  condition,  clean  the  box  and 
put  a  leather  strap  on  it.  The  jury,  by  th^ir  verdict,  found 
that  the  plaintiff  employed  the  defendant  to  repair  ^e  chro^ 
nometer,  and  that  the  chaige  for  the  work  done  was  not  exor- 
bitant, and  as  there  is  no  evidence  of  any  express  contract 
and  nothing  in  the  circumstances  from  which  it  must  be  pre- 
sumed that  the  defendant  engaged  with  the  plaintiff  that 
the  work  should  be  done  in  Halifax  and  not  elsewhere,  I  think 
the  verdict  ought  to  be  sustained,  and  that  the  rule  for  setting 
it  aside  ought  to  be  discharged  with  costs. 
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Ritchie,  E.  J.  The  jury  found  a  verdict  for  the  defendant 
and  intimated  that  they  accepted  as  correct  the  statements  of 
the  Defendant,  as  to  the  authority  and  instructions  which  he 
had  received  from  the  Plaintiff,  which  were  that  the  chrono- 
meter was  to  be  put  in  order.  It  was  found  on  taking  it  to 
pieces  that  the  detent  spring  was  defective,  and  that  a  new 
one  was  necessary.  To  supply  this  and  to  put  the  instrument 
in  perfect  order  a  more  than  ordinarily  skilful  workman  was 
required.  Not  one  in  a  thousand,  it  was  testified,  could  do  it, 
and  the  defendant  sent  the  instrument  to  Boston  to  have  the 
work  done  there.  It  was  returned  repaired,  and  the  plaintiff 
was  charged  with  the  amount  of  the  Boston  tradesman's 
bill  No  fault  was  found  with  the  work,  but  it  was  contended 
on  the  part  of  the  plaintiff  that  he  was  entitled  to  have  his 
chronometer  returned  to  him  without  his  paying  the  bill,  as  he 
had  employed  the  defendant  to  do  the  work  and  he  had  no 
right  to  employ  another  to  do  it  without  his  consent. 

It  does  not  appear  to  me,  when  the  instrument  was  left  with 
the  defendant  to  be  repaired,  that  it  followed  that  the  work 
must  necessarily  be  done  by  himself  or  those  in  his  immediate 
employ.  Though,  by  whomsoever  the  work  was  done,  he 
became  responsible  that  it  should  be  well  done,  and  when  he 
discovered  that  the  defect  was  such  as  required  special  skill 
and  he  felt  that  he  could  not  safely  entrust  it  to  one  of  his 
own  workmen,  he  could  have  recourse  to  a  more  skilful  arti- 
san either  in  this  city  or  elsewhere.  The  cases  cited  by  the 
Counsel  of  the  plaintiff  go  no  further  than  to  show  that  a 
skilful  workman  to  whom  work  was  entrusted  could  not 
transfer  it  to  less  skilful  persons.  This  is  not  like  the  case  of 
a  commission  given  to  an  artist,  a  sculptor  or  painter,  for 
instance,  where  the  party  is  entitled  to  have  the  work  executed 
by  the  artist  himself,  for  it  cannot  be  contended  that  the 
defendant  was  bound  to  do  this  work  himself  and  could  not 
entrust  it  to  a  workman  in  his  employ. 

Had  the  instrument  been  lost  in  its  transit  to  or  from 
Boston,  the  plaintiff  might  reasonably  have  looked  to  the  de- 
fendant to  replace  it,  as  he  had  adopted  the  risk  in  sending  it 
without  orders ;  but  I  see  no  good  reason,  where  it  has  been 
returned  repaired  and  in  good  order,  for  his  refusing  to  pay 
for  the  work  which  he  wished  done  to  it. 
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.  If  tlie  jury  had  adopted  the  account  given  by  the  plaintiff 
of  his  instructions  to  the  defendant  the  case  would  have  been 
very  different,  as  then  the  defendant  would  have  incurred  a 
much  greater  expense  than  he  had  authorized. 

I  think  the  rule  nigi  for  a  new  trial  should  be  discharged 

WiLKiNS,  J.,  read  the  following  dissenting  opinion : — 

The  Court  has  not  been  called  upon,  in  this  case,  to  review 
<in  award  of  arbitrators^  in  order  to  determine  whether  it 
Joes  substantial  justice  to  the  parties  to  the  submission.  The 
^question  bjforo  us  respects  the  ruling  of  one  of  the  Judges  of 
this  Court,  at  the  trial  of  a  cause,  and  the  case  is  one  in  which 
the  jury  thought  proper  to  disregard  and  find  a  verdict  againnt 
the  ruling  of  the  lewraed  Judge,  Of  course,  I  use  that  phrase 
in  its  conventional  sense  and  upon  the  theory  "  that  all  judges 
are  learned."  It  is  certainly  usual,  in  such  cases,  ei^er  to  up- 
hold the  ruling,  if  in  accordance  \vith  law,  or  if  it  be  other- 
wise, to  show  by  argument  and  authority  that  the  learned 
Judge  misconceived  the  law  when  he  instructed  the  jury.  The 
Judge  whose  ruling  is  in  question  here,  has  not,  however,  as 
yet  heard  any  reference  to  legal  principles  or  decided  cases 
that  even  bear  upon  the  particular  view  of  the  law  as  governing 
the  issue  under  the  evidence  which  he  took  when,  in  endeav- 
oring to  discharge  the  duty  imposed  on  him,  he  thus  instructed 
the  jury.  (Here  the  Judge  read  his  charge.)  From  this  it 
appears  that,  right  or  wrong,  the  jury  were  told  that  the  law 
of  the  land  excluded  the  idea  of  a  "  lien  "  from  the  case  and 
precluded  the  Defendant,  on  his  own  statement  of  facts,  fix)m 
obtaining  a  verdict.  "Did  the  learned  Judge  rightly  thus 
declare  the  law  i"  That  was  in  effect  the  sole  question  sub- 
mitted for  decision  to  this  Court. 

It  would  be  a  matter  utterly  unimportant  if  the  learned 
Judge  should  himself  in  any  case  be  unconvinced  of  his  error 
by  reasoning  and  authority  presented  to  his  mind  by  his 
brother  judges ;  but  it  is  a  matter  of  very  great  importance  to 
the  suitois  in  the  cause,  and  to  the  public  interests  connected 
with  the  administration  of  justice,  that  a  decision  prpnounced 
by  the  Court  adverse  to  the  view  of  the  law  taken  by  the 
Judge  at  the  trial,  should  clearly  shew  in  what  respect  the 
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law  of  the  case  in  qoestion  was  eiroiieovtsly  stated  to  tile  )Uiy^ 
It  is  not  pretended  that  any  had  faith  has  mavked  the  conduct 
of  this  defendant  or  that  the  amount  of  the  disbursement  in 
question  made  by  him  was  unreasonable.  If  the  juxy  were 
misdirected,  they  were  free  to  find  as  they  found.  If  the^ 
direction  was  right,  that  verdict  was  contrary  io  law,  and  it 
should  be  set  aside. 

A  question  of  law,  regarding  the  doctrine  of  *"  lien/'  liea  ai 
the  root  of  the  subject  of  our  enquiry.  Enowixtg  the  faciBtite^ 
which  are,  at  last,  afforded  to  a  dissatisfied  suitor,  to  af^^wjal 
from  the  judgment  of  this  Court  to  a  higher  tribunal — an 
accessory  to  our  judicial  system  most  desirable  once  and  most 
valuable  now — and  contemplating  that  this  case,  in  respect  of 
the  important  principle  of  law  involved  in  the  decision  of  it, 
may  be  appealed,  I  am  desirous  that  my  dissenting  opinion 
shall  carry  on  its  face  an  assurance  to  this  effect,  at  least,  that 
I  have  carefully  considered  it,  especially,  as  after  deliberation^ 
I  am  obliged  to  uphold  as  sound,  my  ruUn^  at  the  trial.  Strange 
to  say,  thai  has  not  even  been  impugned  by  my  learned 
brethren  with  whom  I  have  the  misfortune  to  differ.  Their 
opinions  seem  directed  to  show  that  the  vuxlict,  <m  equitable 
principles,  was  ri^t  They  do  not,  by  argument  or  authority,, 
tend  to  show  that  the  ruling  in  point  of  law  was  wrong. 
Whether  the  right  of  lien  relied  on  by  defendant  exists,  de^ 
pends  on  another  question,  not  yet  noticed  on  this  bench^ 
namely,  whether  agency  in  the  def aidant,  derived  from  the 
plaintiff,  to  use  the  services  of  a  stranger  to  the  only  contract 
in  evidence  between  the  parties,  is  sustained  by  any  evidence^ 
This  last  mentioned  subject  of  enquiry  demanded  and  received 
from  learned  judges  in  Westminster  Hall,  in  eases  that  I  shall 
presently  notice,  careful  consideration ;  and  it  would  be  strange, 
indeed,  if  we  were  at  liberty  to  decide  on  the  point  of  lien  in 
this  case  without  considering  that  subordinate  question  on 
which  the  decision  of  the  primary  question  necessarily  depends. 
This  question,  "  Is  there  evidence  to  show  that  the  plaintiff 
made  the  def etidant  his  agent  to  engage  and  use,  for  the  plain-^ 
tiffs  benefit,  the  work  of  a  foreigner  on  the  chronometer  in 
question — ^that  foreigner  whom  defendant  did  employ  ? "  will 
present  itself,  and  must  be  dealt  with,  before  the  propriety  oi 
impropriety  of  the  rulings  and  consequently  the  question  of 
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right  mvolved  in  ihe  action,  can  be  judicially  determinecL  It 
is  perfectly  clear,  that,  unless  that  question  can  be,  in  view  of 
the  evidence,  answered  in  the  affirmative,  this  defendant  can 
have  no  legal  standing  in  this  Court  in  the  present  case. 

It  is  trover  for  ccmversion  of  a  Chronometer.  The  defendant 
refused  to  deliver  it  to  plaintiff,  on  an  asserted  lien,  not  for 
any  personal  services  by  him,  but  in  respect  of  a  disbursement 
made  by  him  to  an  artisan,  gratuitously  selected  by  him  in 
Bo9tonj  to  whom  he  sent  the  instrument  to  be  repaired.  The 
defendant  is  a  clock-maker  in  this  city,  where  he  regulates  and 
repairs  chronometers.  As  such,  the  plaintiff  applied  to  him, 
in  the  month  of  November,  1874,  and  left  with  him,  at  his 
shop  in  Halifax,  a  chronometer  that  had  been  injured.  There 
being  contradictoiy  statements  between  the  parties  as  to  what 
took  place  when  the  instrument  was  left,  and  the  verdict  being 
for  defendant^  I  adopt  his  statement  to  the  fullest  extent. 
He  said  ''  that  the  plaintiff  told  him  to  put  the  instrument  in 
order."  He  further  said,  that  he  took  it  to  pieces  and  found 
a  certain  spring  much  rusted — an  injury  which,  as  he  further 
stated,  but  not  to  the  plai/ntiff,  could  not  be  made  right  by  one 
in  a  thousand ;  that  he  was  obliged  to  send  the  instrument  to 
Boston  (as  he  did  send  it,)  to  have  that  injury  repaired,  (as  it 
was  repaired  there). 

These  were  the  facts,  and  the  only  facts  given  in  evidence 
for  ihe  defendant  in  support  of  his  defence.  Thus,  we  see, 
the  only  express  contract  between  the  parties  is  contained  in 
these  words,  **  pUmaiff  told  defmdant  to  put  the  vnatruTnent 
in  order'*  I  emphasize  those  words,  as  I  shall  have  occasion 
to  refer  to  them  hereafter.  Any,  the  least,  intimation  conveyed 
to  plaintiff  by  defendant,  in  any  manner  whatever,  that  he  and 
his  servants  pr  workmen  at  Halifax,  were  incompetent  to  per- 
form any  work  that  might  be  required  to  '*  put  the  instrument 
in  order,"  or  that  defendant  ever  had  in  relation  to  any 
employer  used  any  aid  out  of  his  own  shop,  or  that  it  was 
necessary,  or  that  he  designed  to  send  the  instrument  elsewhere 
to  be  repaired,  in  order  to  ''  put  it  in  order,"  is  excluded  from 
the  case  by  the  absence  of  any  proof.  It  ¥ras  not  pretended 
that  defendant,  before  sending  the  instrument  abroad,  ever 
inquired  of  the  plaintiff,  whether  it  was  his  desire  that  the 
nstrument  should  be  sent  anywhere  out  of  the  defendant's 
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shop.  On  the  contrary,  the  defendant  said,  at  the  trial,  "  I 
did  not  say  anything  to  plaintiff  about  sending  the  chronometer 
to  Boston."  Thus,  the  act  of  sending  the  instrument  to  Boston 
was,  in  its  nature  and  essence,  an  act  on  the  part  of  this 
defendant  purely  gratuitous  and  voluntary.  I  notice  this 
now :  the  legal  consequence  I  shall  shew  hereafter.  We  have 
seen  what  the  express  contract  was, — '*  put  the  instrument  in 
order."  Had  that  any  reference  in  fact,  or  in  law,  to  any 
instrumentality  to  be  exercised  in  Boston  ?  It  had  no  reference, 
in  the  nature  of  things,  to  any  work  to  be  done  under  that 
contract  to  the  chronometer  by  any  other  persons  than  the 
defendant  and  his  workmen  and  servants  at  his  advertized 
place  of  business  in  the  City  of  Halifax.  Is  there  anything 
save  conjecture  to  support  an  inference  that  plaintiff  ever 
contemplated  any  agency  but  that  ?  But,  having  the  honor 
and  responsibility  of  administering  the  law,  as  I  best  may,  in 
a  British  Colonial  Court,  I  have  always,  until  now,  been  under 
an  impression  that,  when  presiding  at  a  civil  trial,  the  issue 
placed  in  my  hands  was  my  guide  as  to  what  I  had  to  try.  I 
have  been  under  an  impression  also,  that  a  defendant  can  only 
sustain  his  defence,  if  his  evidence  coincide  with  his  defensive 
allegations.  This  defendant  was  sued  for  conversion  of  the 
plaintiff's  chronometer.  In  his  present  position  he  claims  to 
sustain  his  verdict,  because  he  had  a  legal  lien  on  the  instrii- 
menty  when  demanded,  in  respect  of  a  disbursement  mnde  by 
kim  to  an  artisan  in  Boston,  But  what  is  his  defensive 
allegation  in  that  respect  on  the  issue  ?  It  is  in  terms  as  fol- 
lows : — (Here  the  Judge  read  the  material  parts  of  the  5th 
plea.*)  In  this  plea  defendant's  alleged  right  to  detain  is  put 
on  the  ground,  (not  of  his,  defendant's,  having  obtained  the 
services  of  a  foreigner  at  Boston  in  respect  of  the  instrument, 
as  plaintiff* s  agent  authorized  to  employ  that  foreigner — not 
one  word  of  that — ^but)  of  defendants  services  in  the  way  of 
his  trade  of  a  chronometer  and  watch-maker  and  repairer,  for 
reward  to  the  defendant.  And  it  is  further  alleged,  that  de- 
fendant had  a  lien  upon  the  goods  for  money  payable  to  him 
by  the  plaintiff  (what  for  ?  for  or  in  respect  of  the  disburse- 
ment ?    No !  but)  as  such  reward  as  aforesaid.** 

*See  reoital  of  the  pl«ft  la  judgmeat  of  DmBabbbb,  J.,  p.  50,  mia. 
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I  feel  that  without  adding  a  word  I  might  rest  here,  convinced 
that  I  had  vindicated  the  propriety  of  my  directions  to  the 
jury.  We  have  seen  what  the  express  contract  was,  and  that 
it  had  no  reference  to  work  to  be  done  outside  the  defendant's 
workshop.  Let  us  now  inquire,  if  there  be  any  grounds  for  an 
iTnplied  contract,  that  will  support  a  "  lien  " — support  it,  I 
mean,  even  if  it  had  been  pleaded,  Addison  says,  (page  22): — 
''An  implied  contract  is  proved  by  circumstances,  and  the 
course  of  dealing  between  the  parties."  Again,  (page  21)  "  The 
intention  of  the  parties  with  regard  to  any  particular  transac- 
tion may  be  gathered  from  their  acts  and  deeds  in  connexion 
with  the  surrounding  circumstances  ? "  Again,  (page  1053) 
**The  law  raises  no  implied  promise  i/n  respect  of  mere 
ffratwUous  ci/rcumstances"  (I  emphasi2se  these  words  with  my 
pen  and  with  my  voice.) 

Mr.  Baron  Parke  said,  in  Higgvas  v.  Hophms,  3  Exch.  166 : 
''  Whether  any  contract  is  made,  or  on  what  terms  it  is  made, 
must  depend  on  the  circumstances  of  each  case." 

In  the  light  of  these  tests  I  will  ask,  "  What  is  the  course  of 
dealing  ? "  What  are  "  the  proved  circumstances  V "  What 
are  the  "surrounding  circumstances?"  What  are  the  "acts 
and  deeds  of  the  parties,"  on  which,  in  this  case,  the  law  can 
predicate  the  pretended  contract  of  this  plaintiff  for  the  services 
of  the  foreign  workman  ?  The  defendant  shall  give  the  one 
sole — possible — answer.  It  is  this  : — "  The  plaintiff  told  me 
to  put  the  instrument  in  order."  It  is  not  within  the  compass 
of  any  hunuui  discernment  to  find  any  other  answer  in  this 
case  1  It  does  not  exist.  Unless,  then,  the  law  will  imply  a 
contract  from  a  nonentity,  there  can  be  no  implied  contract 
here !  After  stating  the  broad  principles  as  set  out  by  such  a 
text  writer  as  Addison,  it  would  be  superfluous  to  cite  cases. 
I  will,  however,  merely  note  two  that  will  serve  to  show  thati 
although  the  Court  strove  hard  to  raise  a  lien  to  meet  the 
justice  of  the  case,  they  decided  that  it  could  not  be  raised 
because  there  was  not  in  the  case  exactly  what  is  wanting  here 
— proof  of  agency.  They  are  Buxton  v.  Baughan,  6  C  &  P., 
674 ;  and  Castellain  et  alv,  Thompson  et  oZ,  13  C.  B.,  N.  S., 
105.  These  I  cite  because  they  shew,  what  would  indeed  tbe 
quite  obvious  without  reference  to  any  authority,  the  necessity 
of  proving  agency.   Quite  apart  from  every  other  consideration , 
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the  defendant  ooidd  only  have  a  lien  for  his  own  labor  and 
ihat  of  hia  workmen  done  on  the  chronometer.  See  Rose  yj^,, 
laflt  edition,  p.  958.  His  words  are,  "  In  general  where  a  per- 
son bestows  his  labor  on  a  particular  chattel  delivered  to  him, 
in  the  oov/rse  of  his  Inismeas,  he  has  a  lien  upon  such  chattel 
for  the  amount  of  his  oharge."  Rosooe  says  also  at  (i^ge  961> 
''  In  order  to  establish  a  lien,  it  must  appear  that  the  work,  &;c., 
in  respect  of  which  it  is  claimed,  ¥ras  done  at  the  request  of  the 
owner  of  the  goods  detained ;  citing  Hiscox  v.  Ore&nwoody  4 
Esp,  174 ;  HolUs  v.  Claridge,  4  Taunt  807.  We  have  seen 
that,  in  view  of  principles,  the  lien  asserted  in  this  case  cannot 
be  implied ;  but,  further,  it  is  obvious  that  consequences  most 
unreasonable  would  result  from  drawing  an  unwarrantable 
inference  of  a  contract.  Let  us  suppose  a  decision  given  ad- 
verse to  the  judge's  ruling,  and  by  consequence  to  the  plaintiff. 
What  will  be  the  effect  of  the  decision  as  a  precedent  ?  My 
glimpse  at  the  future  will,  perhaps,  not  be  the  less  striking,  if 
I  venture,  without  precedent,  it  may  be,  to  put  it  into  a 
dramatic  form.  I  shall  vmagine  nothing,  but  confine  myself 
to  supposing  such  another  case  as  this  arising  hereafter  with 
its  natural  incidents.  At  some  future  day,  *'  Colonus,"  a  plain 
fanner,  visits  this  city,  having  found  his  watch  unreliable  for 
measuring  time.  He  is  attracted  by  a  great  display  in  a  shop 
window,  of  clocks,  watches,  optical  instruments,  &c.,  with  a  gay 
sign  over  the  door  on  which  are  artistically  depicted  symbols 
of  the  work  to  be  done  within ;  surmounted  by  ''  Old  Time  " 
with  his  scythe,  and  as  a  motto  beneath 

"TBMPUS   EDAX  BERUM.** 

He  does'nt  understand  a  word  of  this ;  but,  mayhap,  he  will 
make  a  practical  application  of  it  by  and  by,  and  to  his  cost 
He  walks  in,  and  presents  his  watch  to  "  Astronomus,"  the 
head  of  the  establishment,  and,  acquainting  him  with  his 
desire  to  have  his  antiquated  and  damaged  instrument  rehabi- 
litated, in  these  words,  "I  want  my  watch  put  in  order," 
receives  an  assurance  from  "  Astronomus "  '*  that  it  shall  be 
made  all  right"  Not  another  word  marks  the  interview.  At 
a  {uture  day,  "  Colonus  "  revisits  the  city  and  the  shop,  and, 
inquiring  for  the  old  companion  of  his  wayfaring,  the  following 
dialogue  takes  place : 
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CoL  I  have  called,  Sir,  for  my  watch,  and  I  hope  you  have 
made  it ''  all  rig^t,"  as  you  promised. 

A$tr.  Tour  watch.  Sir,  required,  as  I  found  when  I  took  it 
to  pieces,  a  new  spring  which  not  one  man  in  a  thousand  could 
make,  and  I  have  sent  it  to  Oermany  where  alone  that  spring 
can  be  made.  It  is  now  in  the  hands  of  a  "  clever  chap "  at 
Berlin,  of  my  acquaintance,  who  will  do  it  "  first  rate,"  and  for 
a  mere  song.  It  will  be  here  by  the  next  mail,  when  111  send 
it  to  you  with  my  « little  bill." 

Col.  Sent  my  watch  to  Germany,  Sir;  you  had  as  much 
right  to  send  it  to  China  !  Why  didn't  you  ask  me,  Sir,  if  I 
was  willing  it  should  be  sent  anywhere  out  of  the  Province, 
or  out  of  your  own  shop.  What  reason  had  I  for  supposing 
that  you  and  your  own  people  could'nt  do,  in  your  own  shop, 
all  that  you  held  out  to  do,  and  all  that  I  wanted  done  ?  Will 
you  please  answer  me  that  ?  I  don't  know  anything  about 
Berlin,  or  your  friend,  the  **  clever  chap,"  either.  Your  little 
bill,  as  you  call  it,  will  be  for  just  what  you  choose  to  pay  the 
"  clever  chap,"  right  or  wrong.  I  can't  go  to  Berlin,  or  send 
there,  to  find  out  what  he  ought  to  be  paid,  without  having 
another  "  little  bill "  to  pay.  I  have  nothing  to  do  with  him, 
and  never  gave  you  the  slightest  reason  to  suppose  that  I  ever 
intended  to  have,  either.  What  have  you  got  to  say  to  this  ? 
The  watch,  although  it  served  me  well  enough,  wouldn't  have 
sold  in  the  market  for  the  amount  of  your  *"  little  bill."  It 
belonged  to  my  great-grsat  graEnd-fitther,  and  for  that  reason 
I  wouldn't  have  run  the  risk  of  sending  it  over  the  aem;  but  if 
youM  have  just  spent  five  words  of  your  breath  in  telling  me 
what  you  intended  to  do  with  it,  I  would  have  thrown  it  vrUo 
the  sea  before  I  would  have  been  saddled  with  the  double  cost, 
first  of  having  it  repaired  by  your  ''  clever  chap,"  in  BerUn, 
and  second,  of  finding  out»  ^ere,  what  ought  to  be  paid  for 
repairing  on  it  I  won't  pay  you  one  cent,  if  youpay^the 
"  dever  chap,"  whose  services  you  ordered,  but  I  did  not. 

Aeir.  Keep  cool,  old  fellow?  we'll  see  about  that.  Tou 
talk  reason,  periiaps,  but  you  don't  talk  law.  At  all  events^ 
you  won't  talk  so  big  when  you  come  to  know  the  law  as  well 
as  I  do.  If  you'B  take  my  advice,  you'll  go  and  lead  WebbiRr 
V.  0og9weU,  2  Russell  to  Chesley,  47. 

Thoroughly  disgusted,  "  Colonus  "  returns  home,  to  measure 
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time  a  little  longer  by  the  Sim.  Altera  certain  interval,  how- 
ever, he  has  a  second  interview  with  "  Astronomus,"  which  is 
marked  by  the  following  friendly  interchange  of  sentiment : 

Col,  I  have  called  again,  Sir,  for  my  watch — is  it  ready  for 
me? 

Aetr,  No  it  ain*t ;  but  my  little  bill  is — the  amount  is  just 
$45,  which  let  me  have  at  your  earliest  convenience.  The 
watch,  I  guess,  you're  not  likely  to  see  again.  It  was  made 
*'  all  right,"  at  Berlin,  by  the  "  clever  chap,"  I  told  you  of,  and 
it  was  duly  shipped  on  board  the  Steamship  "  Bismarck,"  but, 
unfortunately,  she  got  on  the  Isle  of  Sable,  and  perished  with 
much  valuable  property  besides  your  chronometer.  I  am  sorry 
for  you,  my  good  man,  but  let  me  have  my  "  little  bill "  as 
soon  as  possible,  for  I'm  very  short  of  money." 

Thereupon,  "  Colonus,"  not  unnaturally  perhaps,  begins  to 
rave,  and  to  utter  some  bitter  things  that  I  needn't  repeat 
He  rushes  out  of  the  shop,  however,  fiercely  declaring  his 
intention  to  have  law,  if  law  can  be  got,  at  whatever  cost. 

As  he  makes  his  exit,  he  hears  "  Astronomus "  exclaiming* 
at  his  rear,  in  the  most  contemptuous  tones,  "  if  it's  law  you 
want,  old  fellow,  you  shall  have  it,  and  I'll  tell  you  where 
you'll  find  it ;  in  Webber  v.  CogaweU,  2  Russell  &  Chesley, 
47." 

What  I  have  thus  presented  in  a  jocose  form,  is  nevertheless 
in  its  essence,  solemn,  serious,  and,  as  I  apprehend,  unanswer- 
able argument,  based  on  common  sense  and  common  law. 

This  question,  consisting  of  seven  words,  viz. :  "  Shall  I  send 
the  instrwment  to  Boston  i  "  uttered  by  defendant  to  plaintiff, 
would  have  prevented  the  litigation  which  has  marked  the 
case.  That  question  not  having  been  submitted,  my  mind  is 
too  oljtuse  to  understand  on  what  principle  this  plaintiff,  under 
the  evidence,  is  to  be  subjected  to  an  adverse  judgment,  with 
its  incidents  and  consequences. 

In  the  judgment  delivered  by  Lord  Kinqsdown  in  Kirchner 
v.  Venus,  12  P.  C.  C,  392,  occur  these  words,  which  in  respect 
of  principle,  are  applicable  here  :  *'  But  in  such  case  the  right 
"  of  lien  depends  entirely  on  the  agreement,  and  if  the  parties 
"  have  not  in  fact  made  such  a  contract,  it  is  very  difficult  to 
"  understand  upon  what  grounds  it  can  be  implied,  or  why,  upon 
''failure  of  performance  of  the  agreement  which  they  have 
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"  made,  the  law  is  to  substitute  for  it  another  and  very  dif- 
"  f  erent  contract  which  they  have  not  made.  To  use  the  Ian- 
**  guage  of  Lord  Ellenborough,  in  Stevenson  v.  Blakelock,  1  M.& 
"  S.,  543 :  *  Where  there  is  an  express  antecedent  contract,  be- 
"  tween  the  parties,  a  lien  which  grows  out  of  an  implied  con- 
"  tract,  does  not  arise/  "  This  is  followed  by  an  argvmientum 
ex  iTiconvenienti  very  forcibly  urged  by  His  Lordship,  and,  in 
principle,  entirely  applicable  to  the  condition  of  this  plaintiff 
on  the  supposition  of  a  judicial  recognition  of  a  lien  in  the  case 
before  us.  Was  he  to  incur  the  inconvenience  and  expense  of 
sending  to  Boston  and  procuring  the  necessary  testimony 
there  to  ascertain  the  price  of  a  skilled  mechanic's  labor  in  a 
strange  land  ?  And  yet,  unless  he  did  so,  he  would  be  kept  out 
of  the  use  of  his  property,  or  must  submit  to  reimburse  the 
defendant  any  amount  of  money  that  he,  in  his  discretion, 
chose  to  pay  that  foreign  mechanic.  It  i^  a  principle,  also, 
ruling  such  cases  as  this,  (see  Winks  v.  HassaUy  9,  B.  &  C,  372) 
"  that  a  lien  cannot  be  supported  by  a  voluntary  payment." 
Was  not  the  sum  disbursed  by  defendant  at  Boston  a  mere 
voluntary  payment  ?  If  it  was  not,  let  it  be  shown  how  and 
where  the  plaintiff  authorized  it  before  it  was  made,  or  sanc- 
tioned it  afterwards. 

Again,  it  is  a  principle  (See  Fish.  Dig,  p.  5447 ;  and  Madden 
V.  Kempster  1  Camp.,  12)  "  that  a  party  cannot  acquire  a  lien 
by  his  wrongful  act."  Was  it  not  a  wrongful  act  in  this  de- 
fendant to  send  the  plaintiff's  chronometer  to  Boston  ?  It  was 
such,  imless  the  plaintiff,  having  notice  of  the  intention  of 
defendant  to  send  it,  authorized  its  being  sent  there.  When 
and  how  had  he  such  notice  ?  When  and  how  did  he  authorize 
it  before  it  was  sent,  or  sanction  the  act  of  sending  it  after- 
wards ?  If  it  had  been  lost  in  traject,  where  would  an  auth- 
ority be  f oimd  for  defendant's  immunity  from  liability  for  the 
value  of  it  ?  Would  it  be  found  in  the  words  of  the  contract 
*'  plaintiff  said  put  the  instrument  in  order  ?  "  Out  of  those 
words  we  know  it  cannot  possibly  be  found. 

Lord  KiNGSDOWN,  as  we  have  seen,  spoke  of  "  an  express 
antecedent  contract"  as  materially  affecting  the  question  of 
"  lien."  We  know  what  the  express  antecedent  contract  was 
here, — it  was  "  plaintiff  said,  put  the  instrument  in  order." 
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The  defendant's  plea  has  shewn  us  how  he  understood  it.  I 
take  the  liberty  of  observing,  that  if  the  words  **  plaintiff  said 
put  the  instrument  in  order/^  had  any  reference  to  an  artisan 
in  Boston — ^if  they  suffice  to  make  defendant  plaintiff's  agent 
to  employ  the  foreigner, — and  so  to  raise  a  lien  in  this  case«^ 
then,  as  Talleyrand  said,  '*  the  only  use  of  words  bf  to  conoeal 
your  meaning."  /  " 

The  rule,  in  my  opinion,  should  be  made  absolute. 


BENJAMIN  V.  TOBIN. 

Where  defembnt  drawmd  to  plalntiir*  repHeetioa  ud  phrfnUft  mmd  to  ■trite  ttav 
vAuee  off  Um  docket,  on  the  groond  that  defendaut  had  not  filed  ^le  demonw  book  at  BbU- 
fax  on  th«  Toeeday  praoeding  the  tenn»  the  Ocmrt  nXvmd  to  strike  off  the  eavee»  holding  that 
Uie  Cftiriage  of  the  demiinw  waa  with  the  plaintiff,  who  hait  a  right  to  eay  whether  he  woold 
bring  on  the  demurrer  or  the  plena  txftu 

Ve  a  deokuntion  for  eanylng  away  and  eoovertlBg  goodi  of  the  plaintiff,  defendant 
pleaded  Jnetil^g  the  takfngaa  a  diatraee*  Plaintiff  replied  that  the  dietreee  was  ezeeerire, 
and  by  other  nplioatioM  alleged  In  different  forme  that  the  amonnt  of  the  rent  had  beea 
eatiafled  by  repaln,  the  ooet  of  whieh  defendant  had  agreed  todednet  frooa  the  rent.  0tU,  on 
demorrer  to  the  repUoatione,  that  the  replioatlon  aUeiffaH{>  *"  exeeeelre  Matieei  waa  a  depar* 
tare  and  therefore  bad»  and  that  the  demoner  thereto  most  be  allowwl  with  eoeli ;— that  the 
other  repUeatkme  wonld  be  ol^|eetlonahin  on  apeelal  deonrmr  only,  and  that  as  iwpeeted 
them  each  party  should  pay  hla  own  coati. 

To  a  declaration  containing  three  coimte,  firsti  for  the  con- 
version of  the  plaintiff's  goods  by  the  defendant,  Tobin; 
secondly,  for  the  taking  and  canying  avray  of  said  goods  by 
Tobin,  and  thirdly,  for  the  taking  and  converting  of  the  said 
goods  by  one  Taylor  aa  bailiff  of  Tobm»  the  defendant  in 
his  .sixtii  plea,  averring  the  identity  of  the  eauaes  of  action 
set  out,  justified  the  taking  aa  a  distress  for  rent  of  premises^ 
whereof  the  plaintiff  was  tenant  to  the  defendant,  Tobin.  The 
plaintiff,  by  his  third  replication,  alleged  that  the  defendant 
had  taken  goods  of  much  greater  value  than  the  amount  of 
the  rent  due,  although  part  of  said  goods  was  of  sufficient 
value  to  have  satisfied  those  airears,  and  mi^t  have  been 
distrained  for  the  same>  and  thereby  the  defendant,  Tobint 
made  an  excessive  distress  for  the  arrears  due,  if  any.  The 
fourth  and  fifth  repUoations  set  out  a  contract,  whereby  the 
plaintiff  was  to  mike  repairs,  the  costs  of  which  should  be  de- 
ducted from  the  rent,  and  contained  an  averment  that  repairs 
were  made  under  that  agreement,  the  cost  of  which  exceeded 
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t "10  -snin  claimed  by  defendant  as  rent.  By  the  sixth  replication 
plaintiff  said  that  the  claim  for  rent  was  fully  satisfied  by 
work,  done  by  tlie  plaintiff  for  the  defendant,  Tobin,  at  his 
request.  To  these  replications  defendant  demurred  on  the 
ground  that  the  said  replications  were  founded  on  matter 
which  was  a  departure  from  the  declaration,  and  from  the 
grounds  of  defence  relied  upon  in  the  sixth  plea,  and  were  an 
attuiiipt  to  raise  an  issue  which  did  not  fortify  or  support  the 
dcclRration,  but  Vi-ere  immaterial  and  iirelevant. 

On  motion  day,  January  8,  1876,  before  the  full  Court : 

McCoy,  on  behalf  of  plaintiff,  moved  to  strike  the  cause  off 
the  docket  and  for  judgment  for  plaintiff,  on  the  ground  that, 
the  dcmuiTer  book    had  not  been  filed  in  Halifax  on  the 
Tuesday  procedinj  the  Terra,  {R.  S.,  Cap.  94,  Sec.  218,)  and 
was  not  on  tile. 

J,  W.  Jolnistone,  Q.  C„  contra.  Cites  TldcVs  Practice,  718,  and 
contends  that  the  demurrer  book  must  be  made  up  by  the 
plaintiiF, 

McCoy,  in  reply.  It  has  been  the  practice  that  the  party 
lU'muiTing  should  make  up  the  demuiTer  book.  This  is  a  de- 
murrer to  a  replication.  It  has  been  held  here  that  the  party 
against  whom  a  denmrrer  is  taken  cannot  enter  the  demuiTcr 
for  argument.  The  party  demurring  must  have  the  papers  on 
iile. 

JRiTCHiE,  E.  J.,  now  (January  10,  1876,)  delivered  the  judg- 
ment of  the  Court : — 

The  application  to  strike  this  cause  off  the  docket  ought  not 
to  prevail.  The  carriage  of  the  demurrer  is  with  the  plaintiff, 
and  if  the  cause  "had  been  struck  off  it  would  not  have  given 
judgment  to  either  party.  The  plaintiff  is  the  person  who  has 
the  right  to  say  whether  he  will  bring  on  the  demunrer  or  the 
pleas  first,  and  if  the  defendant  wishes  the  demurrer  to  pre- 
cede the  pleas,  he  has  to  apply  to  the  Court 

The  cause  now  (February  8th,  1876,)  came  on  for  argument 
♦on  the  demurrer  to  the  replications. 

J,  F.  Johnatone,  Q,  C,  in  support  of  demurrer.  The  agree- 
ment set  out  in  the  replication  is  not  suflScient  to  avoid  the 
Tight  to  distrain.    But  apaai  from  that,  this  replication  is  a 
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departure  from  the  declaration.  1  Tidd's  Pr.,  688.  If  the 
plea  had  been  an  evasive  one  the  plaintiff  might  have  replied 
reducing  the  grievance  to  greater  certainty  and  particularity. 
WoodfaZVs  Landlord  and  Tenant^  647  and  652;  16  East,  41  ; 
1  Willes,  334. 

McCoy  contra.  The  replication  simply  confesses  and  avoids 
Defendant's  plea  of  a  disti:;pss  by  shewing  that  the  rent  was  paid. 
It  supports  the  declaration,  and  is  therefore  no  (hparture.  Har- 
rison's Com.  Law  Pr,  4c^,p.  164  ;  1  Bestd^  Snuth,  HSD;  L.  iJ.,  5 
C.  P.,  4.  In  a  case  like  this  the  landlord  cannot  make  a  dis- 
tress, because  the  amount  actually  due  was  not  ascertained.  7 
Binghavi,  451.  If,  therefore,  the  replication  sttting  up  the 
repairs  is  not  held  to  be  a  plea  of  payment,  it  is  still  a  good 
answer  to  the  plea  of  distress,  as  it  shows  that  the  amount  of 
rent  due  was  not  ascertained.  With  regard  to  the  replication 
alleging  excessive  distress,  our  statute  is  dilibrent  from  the  Eng- 
lish statute.  Cites  R,  S.,  4th  ser.,  p.  585  ;  WoodfalVs  Landlord 
&  Tenant,  1015. 

J,  TF.  Johnstone,  Q.  C,  in  reply.  If  a  landloi'i  cannot  dis- 
train because  the  rent  due  is  not  ascertained,  a  tenant  might 
defeat  his  landlord's  remedy  by  putting  in  a  pane  of  glass  and 
refusing  to  settle.  Cites  Nihlet  v.  Smith,  4  T.  R  504  ;  2  \\\ 
Saunders  Rep.  436. 

WiLKiNS,  J.,  now  (December  12th,  1876,)  delivered  the  judg- 
ment of  the  Court : — 

This  is  the  case  of  a  demurrer  to  replications.  The  declarar 
tion  contains  three  counts,  the  first  for  conversion  of  goods, 
the  second  for  the  taking  and  carrying  away  by  defendants  of 
the  same  goods  and  converting  to  their  own  use ;  the  third 
charges  one  Taylor  as  defendant,  Tobin's,  bailiff,  with  the  acts 
of  taking  and  converting  the  goods  in  question. 
V  The  sixth  plea  alone  is  necessary  to  be  considered.  In  it 
the  defendant,  averring  identity  of  the  causes  of  action  set  out 
in  the  counts,  says,  in  substance,  "  one  Stephen  Benjamin  had 
held  and  enjoyed  a  certain  store  as  tenant  of  the  defendant, 
Tobin,  by  virtue  of  a  demise,  at  an  annual  rent  of  one  hun- 
dred and  forty  dollars ;  on  the  day,  (specified,)  that  sum  was  due 
for  a  year's  rent  to  the  said  defendant,  and  he  in  his  own  right* 
and  Taylor  as  his  bailiff,  entered  the  store  to  distrain  and  did 
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distrain  the  goods  for  the  rent  in  arrears,  which  are  the  same 
trespasses,  &c. 

The  only  replications  necessary  to  be  noticed  are  the  third, 
fourth,  fifth  and  sixth,  all  going  to  the  said  sixth  plea.  Con- 
sidered consecutively,  they  are  substantially  as  follows : — By  the 
third,  plaintiff  says  defendant  Tobin  wrongfully  distrained  goods 
of  plaintiff  of  much  greater  value  than  the  arrears  of  rent  due 
although  part  of  said  goods  was  of  sufficient  value  to  have 
satisfied  those  arrears,  and  might  have  been  distrained  for  the 
same ;  and  defendant  Tobin  thereby  made  an  excessive  dis- 
tress for  said  arrears,  if  any,  contrary  to  the  statute. 

By  the  fourth  replication,  plaintiff  alleges  a  demise  from  de- 
fendant Tobin  to  one  Stephen  Benjamin,  as  agent  of  one  Or- 
pin, of  the  store,  subject  to  an  express  undertaking  and  agree- 
ment between  defendant  Tobin  and  said  Stephen  Benjamin,  as 
such  agent,  to  permit  repairs  to  be  made  to  make  the  store 
tenantable,  and  that  the  costs  thereof  should  be  deducted  from 
the  amount  of  the  rent.  This  is  followed  by  an  averment 
that  the  repairs  were  made  and  the  costs  exceeded  the  sum 
claimed  by  defendant  Tobin  for  the  rent. 

By  the  fifth  replication,  the  plaintiff  says  that  which  is  sub- 
stantially identical  with  the  matter  stated  in  the  preceding 
replication. 

By  the  sixth  replication,  plaintiff  says,  substantially,  before 
actio|i  brought,  defendant  Tobin*s  claim  for  rent  was  fully  sat- 
isfied by  work  done  by  the  plaintiff  or  Stephen  Benjamin  for 
defendant  Tobin  and  at  his  request. 

To  all  these  defendants  demur,  saying  "  they  are  all  bad  in 
substance,  for  the  following  reasons,  that  is  to  say :  that  the  said 
third,  fourth,  fifth  and  sixth  replications  to  the  defendant's  sixth 
plea  are  founded  upon  matter  which  is  a  departure  from  the 
declaration  and  from  the  ground  of  defence  relied  upon  in  the 
said  sixth  plea,  and  attempt  to  raise  issues  which  do  not  sup- 
port or  fortify  the  declaration,  but  attempt  to  raise  issues 
which  are  the  subject  of  another  action,  and  are  immaterial 
and  irrelevant. 

It  seems  to  me  that  thus  to  state  distinctly  the  whole  mat- 
ter before  us,  of  itself  suffices  to  show  what  the  judgment  up- 
on it  must  necessarily  be.    The  fourth,  fifth  and  sixth  replica- 
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tions,  if  under  the  old  system  of  pleading  they  had  l>een 
pleaded,  would  have  been  objectionable  only  on  special  demurrer 
as  amounting,  relatively  to  the  sixth  plea,  supposing  the  mat- 
ter of  it  to  be  the  subjijct  of  a  declaration,  to  the  general  issue^ 
being,  in  effect,  an  allegation  in  answer  to  the  "defence  of  tak- 
ing for  rent  due,  ''thcd  no  rent  vjoe  in  arrear.'*  They  amount 
to  a  denial  that  any  rent  was  due.  Section  121  of  the  Practice 
Act  and  the  sections  that  immediately  follow  in  the  same 
matter,  seem  quite  decisive  on  the  point  of  our  enquiry. 

As  regards  the  third  replication,  the  objection  to  it  in  point 
of  law  seems  quite  unanswerable.  Confining  our  considera- 
tion to  it  in  connection  with  the  declaration,  it  is  inconsistent 
^th  the  latter  and  clearly  involves  a  departure  from  it,  seek- 
ing to  introduce  a  new  and  distinct  matter  of  issue  from  that 
•sought  to  be  raised  by  the  declaration  and  the  sixth  plea.  The 
former  complains  of  an  act  done  by  defendant  as  wrong  and 
illegal,  as  a  wrong  without  qualification.  The  plaintiff,  by  his 
third  replication,  alleges  that  the  act  of  defendants  complained 
of,  and  by  them  attempted  to  be  justified,  is  not  an  absolute 
and  unqualified  wrong,  but  only  a  wrong  in  a  qualified  sense^ 
and  the  replication  treats  it  as  that  specific  wrong  for  which 
the  law  gives  a  different  remedy  from  that  adopted  and  pri- 
marily relied  on  by  the  plaintiff.  He  thus,  by  the  third  rep- 
lication, seeks  to  assume  a  loim^  standi  before  the  Court,  dif- 
ferent from  that  in  which  he  first  presented  himself  to  it  by 
his  declaration. 

The  demurrer  to  the  third  replication  must  be  allowed  with 
costs.  The  objections  sought  to  he  raised  in  point  of  law  to 
the  other  replications  are  not,  I  think,  legitimate  subjects  of  a 
general  demurrer.  As  respects  those,  each  party  should  pay 
his  own  costs. 


TUPPER  vs.  CAMPBELL. 

The  Plaintiff  cl&imed  a  right  of  way  over  land  of  the  Defendant  from  a  meadow  l>ing  fn 
the  rear  of  Defendants  land  to  the  highway.  He  testified  on  the  trial  that  T.  Oourtey,  tlie 
previous  owner  of  his  lot  of  land  enjoyed  an  easement  for  thirty  years,  adversely  to  the  party 
-from  whom  the  defendant  derived  title,  but  he  produced  uo  deed,  and  did  not  sliow  that  the 
« easement,  if  such  there  was,  had  been  conveyed  to  hUn.  He  also  claimed,  under  a  deed  of 
*the  meadow,  from  the  executors  of  T.  Oourlay  in  1361 ;  but  as  there  wan  no  endence,  except 
ithat  of  the  plaintiff  himself,  of  a  oofttinnons  ueer  by  Oourlay  tor  twenty  years,  and  the  evi- 
dence taken  altogether  negatived  such  a  user,  it  was  held  that  neither  T,  Oourlay  nor  his 
•exeeutorsoould  convey  any  right  of  way  to  the  plaintiff,  and  that  the  verdict  for  the  di«fead- 
wM)  cnMt  be  sustained* 
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This  action  was  brought  against  the  Defendant  for  the  ob- 
struction of  a  right  of  way  claimed  by  the  Plaintiff  over  the 
Defendant's  land.  It  appeared  in  evidence  that  the  whole  of 
the  land  now  occupied  by  the  Plaintiff  and  Defendant  had 
been  formerly  owned  by  one  Thomas  Gourlay,  deceased,  who 
had  made  a  road  at  his  own  expense  to  enable  him  to  haul  his 
hay  from  the  meadow  in  the  rear  of  the  land  now  in  posses- 
sion of  Defendant.  The  road  was  used  by  Thomas  Gouilay 
for  many  years,  and  by  other  persons  with  his  permission,  but 
he  always  retained  his  control  over  it  and  kept  bars  across  it. 
At  his  death  his  son  Thomas  entered  on  the  portion  occupied  by 
Plaintiff,  and  Stephen  Gourlay  became  possessed  of  that  now 
in  possession  of  Defendant.  The  Plaintiff  had  occupied  the 
lot  so  entered  upon  by  Thomas  Gourlay,  with  the  exception  of 
the  meadow,  for  eighteen  years,  and  had  occupied  the  meadow 
since  December,  1861,  under  a  conveyance  from  the  executors  of 
Thomas.  Gourlay  the  son.  He  testified  on  the  trial  that  Thos- 
Gourley  had  used  the  road  in  question  for  thirty  yeai-s  ad- 
versely to  his  brother  Stephen,  through  whose  land  it  passed, 
but  he  produced  no  deed  of  bis  lot  of  land  and  did  not  show 
that  Thomas  Gourlay*s  right  of  way,  if  any,  had  been  con- 
veyed to  him.  In  the  deed  from  Stephen  Gourlay  to  the  De- 
fendant the  road  in  question  was  not  reserved,  but  passe<l  with 
the  rest  of  the  lands,  nor  was  there  any  reservation  in  the 
deed  from  Thomas  Gourlay,  deceased,  to  his  son  Stephen,  but 
plaintiff  contended  that  the  easement  passed  to  him  under  his 
deed,  dated  in  1861,  from  the  executore  of  Thomas  Gourlay, 
the  son,  who  died  some  thirteen  years  before  the  trial. 

The  cause  was  tried  before  McCuLLY,  J.,  in  Truro,  in  Feb- 
ruary, 1875,  and  a  verdict  found  for  the  defendant ;  a  rule  to 
set  aside  which,  on  the  ground  that  the  verdict  was  against 
law  and  evidence,  and  for  misdirection,  was  granted  by  the 
Judge. 

AScDonaldy  Q.  C.^  in  support  of  the  rule. — ^Permission  asked 
to  use  an  easement  to  which  a  party  has  a  right  does  not  affect 
the  right.  Waahbv/rTv  on  Easements,  125,  130 ;  2  Mcusa:  Dig.,, 
814 ;  ^  Pidc,,  466 ;  6  Gush.,  254.  A  right  of  way  appurtenant 
to  land  passes  by  a  deed  of  the  land  without  express^  mention. 
10  Pick.,  138,  IH.dk  K,  916 ;  9  ExcK  1. 
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Non-user  for  less  than  twenty  years  does  not  amount  to 
abandonment.     Waahbum  on  Easements,  312,  341. 

Up  to  the  period  of  the  action  there  were  twenty-five  years 
user  as  of  right  by  the  plaintiflT.  The  grantor  of  the  plaintiff 
admits  the  right.  An  attempt  was  made  to  set  up  a  defence 
by  proving  alteration  of  the  road  made  eighteen  years  before 
The  evidence  of  that  is  only  of  strangers  who  seldom  went 
there. 

The  right  is  proved  to  be  appurtenant  to  the  meadow  de- 
scribed in  the  plaintiff's  deed.  There  was  a  user  of  a  right  of 
way  by  Thomas  Gourlay  for  twenty  years,  appurtenant  to  the 
meadow,  and  that  passed  without  words  ref ening  to  right  of 
way, 

W.  A,  Johnston,  Q.C,  contra.  We  have  three  deeds  here.  The 
deed  in  1861  from  executors  of  Thomas  Gourlay  to  the  Plain- 
tiff does  not  give  him  any  right  of  way,  does  not  even,  as  is 
usual,  mention  ways.  The  deed  from  Thomas  Gourlay  to 
Stephen  Gourlay  reserves  nothing  at  all.  Stephen  Gourlay  is 
estopped  from  declaring  that  there  is  any  right  of  way,  as  in- 
consistent with  his  deed,  to  the  Defendant. 

McDonald,  Q.  C,  objects.    The  deed  is  not  initialled. 

(The  minutes  describe  the  deed  and  mention  it  as  tendered 
and  read,  and  the  Court  decide  that  the  identification  is  suffi- 
cient). 

W,  A.  Johnston,  Q.  G,  The  deed  from  Stephen  Gourlay  to 
the  defendant  contains  no  reservation  of  a  right  of  way. 
Stephen  Gourlay  having  given  to  us  a  deed  of  all  his  interest 
and  not  having  reserved  a  right  of  way  is  estopped  from  say- 
ing that  there  is  a  right  of  way. 

In  the  case  10  Pick,  there  was  an  express  reservation.  In 
1  H.  &  N.  961  y  the  right  was  based  on  necessity.  In  the  pre- 
sent case  there  was  no  necessity. 

Cites  Sec.  18,   19,  20,  Acts  of  1866,  Cap.   12.    Old   Mr.  * 
Gourlay  owned  the  whole  of  this  land,  and  gave  a  portion  to 
each  of  his  sons.    The  plaintiff's  title  commenced  in  1861  by 
deed  from  the  executors  of  Thomas,  the  son. 

This  is  not  a  way  of  necessity,  because  it  is  clear  that  plain- 
tiff can  get  upon  this  meadow  by  going  over  his  own  land- 
Instead  of  his  being  land-locked,  it  is  the  defendant  that  is 
Jand-locked. 
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Plaintiff  has  only  owned  the  meadow  since  1861,  ten  years 
before  action  brought,  and  the  front  land  eighteen  years.  The 
way  was  a  barred  way,  there  were  bars  across  all  the  time. 
The  way  was  altered  at  the  very  place  as  to  which  this  con- 
troversy takes  place.  The  old  road  was  sowed  in  peas  for  two 
years.  The  user  must  be  uninterrupted.  The  user  has  not 
been  uninterrupted.  Nothing  that  occurred  in  Thomas  Gour- 
lay's  life-time  can  enure  to  the  benefit  of  the  plaintiff.  Angell 
on  Watercourses,  195,  198,  250;  S  Exck,  161,  168;  £  Wash- 
burne,  291. 

A  single  act  of  interruption  is  of  more  consequence  as  indi- 
cating intention  than  d  long  enjoyment.  Parke  B.,  in  11  M. 
&  W.,  827 ;  4M,ik  8,,  337 ;  10  Exch,,  824 ;  ^  Bvng.,  76. 

On  a  severance  of  tenements  which  have  enjoyed  a  right  of 
way  during  unity,  no  right  passes  to  the  dissevered  tenements. 
J  i.  ct  S.,  571— 582. 

No  uninterrupted  possession  for  twenty  years.  It  is  in  the 
cvidoncj  for  plaintiff  that  permission  was  asked. 

DesBarres,  J.,  now  (Dec.  12,  1876,)  delivered  the  judgment 
of  the  Court : — 

This  was  an  action  for  obstructing  a  way  or  easement, 
claimed  by  the  plaintiff,  over  the  land  of  the  defendant,  the 
ric'ht  to  which  was  denied  by  the  defendant.  The  cause  was 
tried  before  Mr.  Justice  McCully,  at  Truro,  in  Februaiy,  1875, 
and  a  verdict  was  found  in  favor  of  the  defendant.  The 
learned  Judge,  on  motion  of  plaintiff's  counsel,  granted  an 
order  nisi  to  set  this  verdict  aside,  on  the  ground  of  its  being 
against  law  and  evidence  and  for  misdirection,  and  the  cause 
was  argued  before  the  full  Court  in  January  last  and  now  re- 
mains to  be  disposed  of.  It  appears,  from  the  Judge's  report, 
that  the  whole  of  the  land  now  occupied  by  plaintiff  and  de- 
fendant in  separate  lots  was  at  one  time  owned  and  occupied 
•  b}'^  one  Thomas  Gourlay,  deceased,  who,  for  his  accommodation 
and  at  his  own  expense,  made  the  road  in  question  through  it 
to  enable  him  to  haul  his  hay  from  what  is  called  the  meadow, 
lying  on  the  rear  of  the  land  now  possessed  by  defendant, 
This  road  was  used  by  old  Thomas  Gourlay  for  this  purpose 
for  many  years,  and  it  was  also  occasionally  used  by  other 
persons  owning  meadow  land  for  the  same  purpose,  by  permis- 
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sion  of  Thomas  Gourlay,  who  always  kept  bars  across*  the 
road  and  retained  his  right  of  proj^erty  in  and  control  over 
the  lanid.  At  the  death  of  Thomas  Gourlay,  the  elder,  his  son, 
Thomas,  entered  upon  that  portion  of  his  fathers  land  now 
occupied  by  plaintiff,  and  Stephen  Gourlay,  another  son,  be- 
came possessed  of  the  land  now  occupied  by  defendant.  The 
plaintiff  for  eighteen  years  has  occupied  the  land  on  which 
Thomas  Gourlay,  the  son,  resided,  with,  the  exception  of  the 
meadow,  and  has  occupied  a  lot  in  the  meadow  since  the  1 1th 
December,  18G1,  which  was  conveyed  to  him  by  a  deed  exe- 
cuted on  that  day  by  the  executoi*s  of  Thomas  Gourlay,  the 
son,  and  now  claims  a  right  of  way  from  this  meadow  lot  over 
the  land  of  the  defendant  to  a  public  highway,  and  from  the 
highway  to  his  said  meadow,  for  himself  and  his  seivants,  ^^dth 
cattle  and  carriages  to  pass  and  repass  at  all  times  of  the  year ; 
and  the  question  is  whether  he  is^  entitled  to  the  way  or  ease- 
ment so  claimed.  The  learned  Judge,  in  charging  the  jurj\ 
rightly  instructed  them  that  this  right  of  way  could  only  be 
obtained  by  grant,  by  user,  or  by  necessity,  and  I  think  he  was 
right  in  saying  that,  as  there  was  no  actual  grant,  and  no  evi- 
dence to  warrant  the  presumption  of  any  grant,  and  none  to 
show  that  a  right  of  way  of  necessity  existed,  the  plaintiii* 
could  only  claim  the  right  by  a  continuous  user  in  hihiself  for 
twenty  yeara.  On  being  called  as  a  witness  on  his  own 
behalf,  the  plaintiff  stated  that  Thomas  Gourlay  used  the  road 
in  question  for  thirty  years  before  he  purchased  his  lot  from 
him,  and  it  was  contended  that  as  Gourlay  had  thereby  ac- 
quired a  right  of  way  over  defendants  land,  he,. as  the  occu- 
pant of  that  lot,  was  entitled  to  the  same  easement  over  de- 
fendant's land.  A  continuous  user  of  the  road  ®r  way  b}' 
Thomas  Gourlay,  if  there  was  such,  for  that  long  period  of 
time,  adverse  to  and  with  the  knowledge  of  his  brother  Ste- 
phen, through  whose  land  it  passed,  would  unquestionably 
give  Thomas  an  easement  over  the  defendant's  land.  But  a» 
the  plaintiff  did  not  produce  any  deed  from  Thomas  Gourlay 
of  his  lot  of  land,  and  failed  to  show  that  the  right  of  way  or 
easement  which  Thomas  Gourlay,  ajs  the  possessor  of  that  lot, 
acquired  or  had,  whatever  it  was,  was  conveyed  to  him,  the 
plaintiff  cannot  avail  himself  of  Thomas  Gouriay's  user  of  the 
way  and  must  rely  on  his  own,  which,  of  itself,  is  not  sufficient 
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to  entitle  him  to  assert  a  right  of  way  over  the  defendant's 
land.  The  evidence  of  Stephen  Gourlay,  on  which  the  plain- 
tiff relied,  does  not  appear  to  me  to  strengthen  the  plaintiff 'S' 
case,  as  it  was  contradictory  of  and  inconsistent  with  itself 
He  stated  in  his  direct  examination  that  there  never  was  any 
obstruction  placed  on  this  road,  and  that  while  he  was  there 
it  was  used  less  or  more  from  the  time  his  father  made  it  until 
he  left,  and  yet  he  said  in  his  cross-examination  that  his  father 
made  the  road  for  his  own  convenience,  as  a  private  road,  and 
placed  bars  across  the  mouth  of  it,  and  he  himself  fenced  across 
the  road  in  the  rear  every  year  he  occupied  the  land,  and  fur- 
ther, that  in  executing  a  deed  to  defendant  of  his  land,  the 
road  in  question  was  not  reserved,  but  passed  with  the  rest  of 
tlie  land  to  the  defendant.  Thei'e  was  also  no  reservation  in 
the  deed  made  by  old  Thomas  Gourlay  to  his  son  Stephen,  on 
the  3rd  November,  1843,  of  the  land  over  which  a  right  of 
way  is  claimed  by  plaintiff,  a  title  to  which  passed  to  Stephen,, 
together  with  the  rest  of  the  lot  thereby  conveyed  to  him, 
showing  that  it  always  remained  and  was  nothing  more  than 
a  p^  ivate  way  for  the  owner  of  the  soil,  and  that  the  use  of  it 
by  others  was  a  permissive  use,  which  gave  them  no  right. 
The  plaintiff  does  not  claim  this  light  of  way  by  necessity,  or 
as  appurtenant  to  the  land  in  his  occupation ;  he  claims  it  by 
an  user  which  he  contends  gave  Thomas  Gourlay,  the  son,  an 
easement  over  defendant  s  land,  that  passed  to  him  with  the 
deed  of  December,  18C1,  from  his  executors.  Now,  apart  from 
the  plaintiff  s  own,  there  is  no  evidence  of  a  continuous  user 
of  the  way  by  Thomas  Gourlay,  the  son,,  for  twenty  years.  It 
is  clear,  if  he  entered  into  possession  of  his  lot  at  the  death  of 
his  father,  and  died,  as  was  proved,  twelve  or  thirteen  years 
before  this  suit  was  tried,  he  could  not  have  used  the  way  for 
that  length  of  time,  and  neither  he  nor  his  executors  could 
eonvey  any  right  therein  to  the  plaintiff  The  evidence  pro- 
duced on  the  paii  of  the  plaintiff  in  support  of  his  case,,  tak- 
ing it  altogether,  is  not,  to  my  mind,  such  as  would  have  war- 
ranted the  jury  in  finding  a  verdict  in  his  favor,  and  therefore 
I  think  the  rule  for  a  new  trial  must  be  discharged  with  easts. 
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Piaintiff,  representing  himself  to  be  the  agent  of  owners  ef  land  which  defendant  had 
occupied,  as  a  squatter,  for  twentj'-six  years,  induced  defendant  to  sign  several  promissory' 
notes,  stating  that  he  would  give  defendant  a  deed  of  the  land,  defendant  to  give  him  a  mort 
gage  for  balance  of  purchase  mone^'.  Defendant  never  received  the  deed,  nor  gave  tbe 
mortgage. 

add,  that  the  plaintiff  had  failed  to  prove  consideration  for  the  notes. 

JETeZcf,  also,  that,  although  there  was  no  plea  of  insufficient  or  ille^l  stamping,  yet,  as 
eiiidence  of  illegal  stamping  had  been  reneived  at  the  trial  without  objection,  the  question  of 
the  legality  of  the  stamping  was  for  the  consideration  of  the  Court. 

Hdd,  also,  the  notes  not  being  originally  legally  stamped,  that  the  plaintiff,  as  he  became 
holder,  if  at  all,  at  the  time  of  the  malcf  ng  of  the  notes,  and  was  therefore  cognizant  of  the 
circnmstanees  surrounding  their  execution,  could  not  validate  them  by  double  stamping,  un- 
der act  of  1870,  cap.  13,  sub  section  12. 

This  was  an  action  to  recover  the  amount  of  two  promissory- 
notes.  Defence — want  of  consideration.  The  cause  was  tried  at 
Truro  in  October,  1875,  before  Mr.  Justice  McCully.  The  111.1- 
terial  facts  of  the  case  are  concisely  stated  in  the  judgment 
of  the  Court.  Defendant's  counsel  moved  for  a  non-suit  on 
the  ground  that  there  was  not  sufficient  proof  of  considera- 
tion, and  th&t  the  notes  were  not  properly  stamped.  The 
Judge  declined  to  non-suit  and  the  jury  found  a  verdict  for 
plaintiff.  A  rule  nisi  to  set  the  verdict  aside  and  to  enter  a 
judgment  of  non-suit  was  granted  and  argued  this  Term. 

W,  A,  JohnstoTiy  Q,  0.,  in  support  of  rule.  The  Stamp  Act 
of  1870,  Sec.  11,  renders  this  note  invalid.  Sec.  11  of  that 
Act  is  not  repealed  by  the  Act  of  1874.  The  holder  of  the 
note  only  is  authorized  to  double  stamp,  under  the  Act  of 
1874.  King,  who  put  the  double  stamps  on  this  note,  was  not 
the  holder.  Cites  Sirens,  N,  B,  Dig.,  65.  There  is  no  proof 
of  consideration  for  these  notes.  The  plaintiff  himself  says 
that  he  did  not  tender  the  deed  for  which  the  notes  were  given 
after  the  notes  were  signed. 

^^gby^  Q'  O.f  contra.  King  swears  that  at  the  time  the 
notes  were  given  he  tendered  the  deed.  Cites  R.  8.,  4th  Ser.> 
Cap.  94,  Sec.  136.  The  fact  of  imperfect  stamping  is  not 
pleaded.  The  defendant's  counsel  will  say  that  the  note  being 
imperfectly  stamped  is  void,  and  could  not  be  given  in  evi- 
dence ;  but  there  are  numerous  cases  where  instruments  ai-e 
expressly  declared  by  statute  to  be  void,  and  yet  that  defence 
cannot  be  set  up  without  being  pleaded,  as  for  instance  where 
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a  note  is  void  for  illegal  consideration.  Byles  on  Bills,  116  n,^ 
and  the  cases  there  cited.  The  stamps  on  these  notes  comply 
with  the  requirements  of  the  original  Stamp  Act  of  1867.. 
The  provisions  of  that  Act,  unrepealed,  require  certain  things 
in  the  alternative.  These  stamps  contain  the  initials  of  the 
maker,  which  is  sufficient  to  make  the  stamping  legal,  and 
the  fact  that  they  contain  a  wrong  date  does  not  affect 
them.  Cites  Keil  vs.  Mcintosh.  Cites  also  16  U.  (7.  L.  i?.> 
a  p.,  237. 

Weatherhe,  in  reply.  This  case  could  not  stand  a  moment 
under  the  authority  of  Mardoch  vs,  Dunn.  It  depends  upon 
the  Act  of  1874.  King,  who  double  stamped  the  notes,  cer- 
tainly could  not  swear  as  to  plaintiff's  knowledge  of  insufficient 
stamping.  It  is  clear  from  the  evidence  that  Watei*s  was  pre- 
sent when  the  notes  were  given.  The  Act  of  1874  re- 
quires two  things  to  appear  to  the  Court;  first,  that  the 
holder  was  not  aware  of  the  defect  in  the  stamping  when  he 
took  the  notes,  and,  secondly,  that  he  remedied  the  defect  as 
soon  as  it  came  to  his  knowledge.  Neither  of  these  two  things 
appears  in  this  case.  It  does  not  appear  that  King  had  any 
authority  to  double  stamp  these  notes. 

WiLKlNS,  J.,  now,  (December  12th,   1876,)   delivered  the 

judgment  of  the  Court. 

• 

The  material  facts  of  this  case,  apart  from  the  stamp  ques- 
tion are  these : 

Waters,  the  plaintiff,  to  whom  the  notes  in  question  were 
given,  came  to  this  province,  professing  to  be,  but  not  by  act  or 
document  proved  to  be,  agent  of  Mr.  and  Mrs.  Lower,  said  to  be» 
but  not  in  anyway  proved  to  be,  entitled,  as  heirs  of  Marching- 
ton  Grant,  to  the  land  which  was  to  be  subject  of  an  alleged 
transfer  to  defendant,  that  was  to  be  consideration  of  the 
notes.  The  plaintiff  prepared  the  notes  and  left  them  with  a 
witness.  King,  for  the  purpose  of  procuring  execution  of  them 
by  the  defendant  Defendant  signed  them,  (being  read  to  him,) 
by  making  his  mark  in  King*s  presence.  King  represented 
himself  to  be  an  agent  of  the  parties  entitled  to  the  land,  but 
stated  that  he  was  not  such  at  the  time  when  the  notes  were 
given.     He  further  stated  that  a  deed  of  the  land,  (not  exhit- 
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ing  it,)  which  defendant  occupied,  was  left  with  him,  King, 
(not  stating  by  whom,)  which  was  the  consideration  of  the 
notes.  King  further  said  defendant  was  to  get  the  deed,  but 
he  was  first  to  bring  his  wife  to  execute  a  mortgage,  that  de- 
fendant never  brought  his  wife,  nor  executed  the  mortgage. 
The  witness  added :  "  the  deed  was  left  with  me,  (not  stating 
by  whom,)  when  the  notes  were  given ;"  also,  "  I  asked  the 
defendant  to  come  and  get  the  deed  and  give  me  a  mortgage^ 
and  he  said  he  would,  but  never  did."  The  witness  concluded 
by  saying :  "  defendant  is  in  possession — it  was  given  the  day 
the  notes  were  signed."  When  this  last  statement,  however, 
comes  to  be  viewed  in  connection  with  the  positive  testimony 
of  the  defendant,  uncontradicted,  to  the  effect  that  he  had 
been  in  possession  twenty-six  years,  the  witness  could  not 
have  intended  to  say  that  defendant  then,  for  tlie  first  tivie, 
entered  into  possession. 

The  foregoing  constitutes  the  plaintiffs  case.  Defendant 
said :  "  I  asked  King  if  he  thought  they  could  give  a  good  title 
to  the  land."  He  said  that  "  they  could."  I  said,  "  I  was  afraid 
to  buy  for  fear  I  could  not  get  a  good  title."  He  added,  "  He 
(King)  said  the  best  thing  I  could  do  was  to  purchase  the  land 
for  the  rest — all  had  agreements  from  Mr.  Johnstone — that 
being  only  a  squatter  there  I  was  liable  to  a  *  Penitentiary 
Act.' "  That  the  defendant  was  illiterate,  and  could  neither 
read  npr  write,  was  proved  by  him. 

King  was  not  afterwards  called  to  contradict  any  of  de- 
fendant's statements.  Now;  on  a  general  consideration  '>f  the 
undisputed  facts,  these  observations  are  suggested.  These  ne- 
gotiable notes  were  given  tO'  Waters — payable  to  hirni  or  his- 
order.  As  between  Waters  and  defendant,  they  would  appear 
to  be  given  without  any  consideration  whatever.  Whether 
Waters  represented  any  person  having  title  to  the  land,  or 
whether  the  deed  spoken  of  ever  professed  to  convey  it,  and 
warrant  the  title,  is  entirely  uncertain.  Waters — a  stranger 
just  arrived  from  a  foreign  country — having  taken  the  notes 
in  his  own  name,  from  an  illiterate  man,  too,  should  have 
proved  his  agency,  and  the  right  of  those  whom  he  professed 
to  represent,  and  have  shewn  the  deed,  proved  to  be  in  his 
possession,  inasmudi  as  it  was  in  the  hands  of  Kvng,  who 
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acted  for  him.  To  say  nothing  of  what  the  legal  effect  of 
defendants  long  possession  of  the  land  might  be,  nothing 
could  be  more  natural  or  reasonable  than  the  doubt  he  felt 
and  expressed  as  uo  the  competency  of  those  whom  Waters  or 
Sling  professed  to  represent,  to  give  a  sufficient  title.  There 
is  a  plea  of  want  of  consideration,  and  the  proved  facts  put 
plaintiff  under  an  obligation  to  establish  it,  which  he  failed 
to  perform.  On  the  evidence,  received  without  reference  to 
the  objections  under  the  Stamp  Acts,  it  appears  to  me  impos- 
sible to  give  judgment  for  the  plaintiff.  On  that  ground,  if 
it  were  the  only  one^  our  judgment  must  be,  in  my  opinion 
for  the  defendant. 

There  is  no  plea  alleging  insufficient  or  illegal  stamping, 
Such,  according  to  my  present  impression,  is  necessaiy,  and 
the  objection  that  tJiere  was  &o  such  plea,  if  made  at  the  trial 
must,  I  apprehend,  have  prevailed.  It  is  unnecessary,  how- 
ever, to  give  a  judgment  on  that  point.  The  minutes  do  not 
shew  that  any  objection  to  the  evidence  given  on  the  last  men- 
tioned ground  was  made  to  its  reception.  Had  it  been  made 
an  application  for  leave  to  amend  by  adding  the  deficient  plea 
might  have  been  made,  and  might  have  been  commended  to 
the  learned  Judge's  favorable  consideration  by  the  facts  before 
him.  It  is  clear  the  notes  were  not,  at  the  time  of  making 
them,  legally  stamped.  They  were  not  affixed  on  the  day  of 
the  date  on  the  face  of  the  instrument,  but  on  the  day  when 
the  defendant  signed  them.  Therefore,  in  view  of  Sec.  4 
Chap.  9,  of  the  Dominion  Acts  of  18G7,  even  assuming  that 
King  could  do  the  act  required,  the  provision  in  question  was 
not  complied  with,  €ts  to  the  mode  of  cancellation.  The  plain- 
tiff sought  to  validate  under  Chap.  13  of  the  Acts  of  1870, 
sub-section  12,  as  considering  himself,  probably,  a  **  holder  with- 
4nit  becoming  a  party  thereto''  Yet,  he  became  "  holder,"  if 
At  all,  at  the  mokiiig  of  the  notes,  and  was  at  that  time  per- 
.sonally  conusant  of  all  the  circumstances  surrounding  the  ex- 
ecution. He  is  not,  therefore,  in  respect  of  the  act  of  double 
stamping,  on  which  the  plaintiff  relies,  within  the  section  un- 
der consideration. 

I  am  of  opinion  that  the  verdict  for.  the  plaintiff  must  be 
set  aside,  and  judgment  of  non-suit  be  entered  for  the  de- 
fendant 
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CROW,  ET  AL,  V8.  LOWDEN,  et  al. 

Flaintifta'  testator,  0.  C,  took  a  convqranoe  of  land  from  M.  P.  M.,  paying  i^OO  for  the 
Iand«  at  the  request  of  defeadants,  J.  L.  and  R.  L.,  who  had  previondy  oocapled  and  cootin. 
ued  to  occupy  the  land.  PlalntiffK,  haNin^;  brought  an  action  of  ejectment  to  reoover  the 
land  from  the  defendants,  produced  two  witnemes,  who  swore  that  defendants  bad 
paid  money  to  and  worked  for  C.  C,  in  payment  of  r€»t;  while  one  of  the  defendants.  J. 
L.,  swore  that  defendants  never  paid  rnt^  but  inUrtstt  and  that  they  were  to  repay  the  £100 
to  C.  O. ,  but  that  no  time  for  repayment  was  lixed. 

Seld,  by  the  Court,  acting  under  a  rule  nisi  to  set  aside  a  verdict  taken  by  oonsent,  wiih 
Uie  power  of  a  jury  to  draw  inferences  from  the  facts,  that  the  relation  of  landlord  and  ten- 
ant existed  between  C.  O.  and  the  defendants,  J.  L.  and  b.  L.,  and  that  consequently  they 
were  estopped  from  disputing  his  title. 

This  was  an  action  of  ejectment,  brought  by  Charles  Crow, 
in  his  lifetime,  and  after  his  death  prosecuted  by  his  executors, 
the  present  plaintiffs,  to  recover  possession  of  certain  lands  in 
the  County  of  Colchester.  The  circumstances  of  the  case 
were  as  follows  : — In  1850  the  land  in  question  was  sold  at 
Sheriff's  Sale,  as  the  property  of  Robert  Vance,  under  an  exe- 
cution of  one  Almon,  and  bought  by  Mark  P.  Martin,  who  took 
a  deed  from  the  Sheriff,  dated  24th  August,  1850.  In  1855 
the  defendants,  who  appear  to  have  occupied  the  land  for 
some  time  previous,  applied  to  Charles  Crow,  the  original 
plaintiff  in  this  action,  to  interpose  between  them  and  Martin, 
who  was  threatening  to  turn  them  off  the  land.  At  their  re- 
quest. Crow  paid  Martin  £100  and  took  a  deed  of  the  land, 
leaving  them  in  possession.  During  a  number  of  years,  the 
defendants  made  payments  to  Crow,  in  money  and  work,  up  to 

1874,  shortly  before  this  action  was  brought.  The  defence 
mainly  relied  on  was  contained  in  an  equitable  plea,  setting  up 
that  the  defendants  held  the  lands  in  trust  for  third  parties. 
The  cause  was  tried  before  Mr.  Justice  McCully,  at  Truro,  in 

1875,  and  on  the  suggestion  of  the  learned  Judge,  a  verdict 
was  entered  for  defendants  by  consent,  subject  to  the  opinion 
of  the  Court,  acting  with  the  power  of  a  jury  to  draw  infer- 
ences from  the  facts.  A  rule  nisi  to  set  the  verdict  aside  and 
enter  judgment  for  plaintiffs  was  taken  out  and  ai^ed  this 
Term. 

^ig^t  Q-  G'*  in  support  of  rule.  It  is  immaterial  in  this 
case  whether  the  money  paid  by  defendants  to  plaintiffs  is  con- 
sidered as  interest  or  rent.  If  interest,  then  the  plaintiff  is  a 
mortgagee  und  has  a  right  to  bring  ejectment.    The  defend- 
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ants  are  estopped  from  denying  plaintiff*  s  title ;  Sugden  on 
Vendors,  743 :  Bigelow  on  Estoppd.  But  two  vritnesses  here 
declare  the  payments  were  spoken  of  as  rent. 

ir.  A,  Johnstoii,  Q.  C,  (with  whom  was  WJeatherbe,)  con- 
tra. The  plaintiff  here  has  not  proved  title.  He  can  only 
recover  by  shewing  that  he  has  brought  himself  within  the 
Statute  of  Limitations.  There  is  a  contradiction  as  to  whe- 
ther the  money  was  paid  as  rent  or  as  interest.  The  plain- 
tiff's evidence  is  not  enough  to  establish  a  tenancy.  The 
payment  by  one  defendant,  which  is  all  that  is  proved,  is  not 
sufficient  to  bind  the  other.  If  the  relation  of  mortgagor  and 
mortgagee  existed,  should  not  the  plaintiff  show  that  the  term 
had  expired  ? 

Ritchie,  E.  J.    Not  necessarily. 

Wc:ttherbe,  Assuming  that  the  plaintiff  recovers  here  on  the 
ground  of  being  the  landlord  alone,  if  the  plaintiff  comes  in 
and  swears  that  he  is  landlord  and  that  the  defendant  has  paid  * 
rent,  and  the  defendant  swears  that  he  never  knew  him  and 
never  paid  rent,  can  the  plaintiff  recover?  The  evidence 
of  the  plaintiff  is  that  one  of  the  defendants  asked  the  plain- 
tiff to  buy  the  place  and  he  would  recompence  him  in  labor 
and  money  as  far  as  he  was  able.  It  is  not  a  case  of  landlord 
and  tenant.  If  estoppel  is  to  be  set  up  on  accoimt  of  the  re- 
lation of  landlord  and  tenant,  the  relation  must  be  distinctly 
proved.  There  was  no  relation  of  landlord  and  tenant  here  at 
all.  The  money  that  the  defendant  paid  he  paid  not  as  rent 
but  as  interest. 

It  is  argued  that  if  the  money  was  paid  as  interest  the 
plaintiff  must  be  held  to  be  in  the  position  of  a  mortgagee. 
What  was  the  term  of  the  mortgage  ?  The  mortgagee  could 
not  go  into  possession  before  the  expiration  of  the  term.    . 

Ji!^h»  Q'  C^-»  ^  reply,  cites  7  Q.  £.,  296. 

DesBarres,  J.,  now  (December  12th)  delivered  the  judgment 
of  the  Court. 

This  was  an  action  of  ejectment,  brought  in  the  name  of 
Charles  Crow,  in  his  life-time,  and  prosecuted  since  his  death 
by  the  plaintiffs,  as  his  executors,  &c.,  against  the  defendants, 
to  recover  the  land  and  premises  described  in  the  Writ.    It 
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was  tried  at  Truro,  and  a  verdict  was  rendered  by  consent  for 
the  defendants,  subject  to  the  opinion  of  the  Court,  who  were 
to  have  the  same  power  a«5  a  jury  to  draw  infei-ences  from  the 
facts  and  to  direct  judgment  to  bo  entered  for  the  plaintiffs  or 
^defendants,  as  the  Court  might  order.     It  appears  that  the 
land  in  dispute  was  sold  by  the  Sheriff  of  the  County  of  Col- 
chester, as  ohe  property  of  Robert  Vance,  under  an  execution 
against  him  at  the  suit  of  one  Almon,  and  it  was  purchased 
by  Mark  P.  Martin,  to  whom  it  was  conveyed  by  deed,  dated 
Sith  August,  1850, and  by  Martin  conveyed  to  Charles  Crow,  on 
the  18th  December,  1855,  for  the  consideration  of  £100.   Crow, 
the  purchaser  from  Martin,  did  not  enter  into  possession,  but 
allowed  the  defendants^,  who  occuj)ied  it  at  the  time,  to  remain 
on  the  land.     Thomas  Crow,  one  of  the  plaintiffs,  who  was 
examined  as  one  of  the  witnesses,  stated  that  some  time  be- 
fore the  18th  Sepember,  1855,  John  Lowden,  one  of  the  de- 
fendants, came  to  his  brother  Charles  and  told  him  he  was  in 
great  trouble,  that  Martin  told  him  he  would  have  to  leave 
the  property ;  and  wanted  his  brother  to  help  him  out  of  his 
trouble,  and  wished  him  to  take  the  place  from  Martin  and 
relieve  him  from  his  distress,  saying  he  would  recompense  him 
for  the  place  and  the  rent  in  money  and  work,  as  far  as  he 
was  able  ;  that  his  brother,  after  that,  got  a  deed  from  Martin 
of  the  land,  and  to  his  knowledge  the  defendant  paid  his  bro- 
ther Charles  yearly  ront  for  the  proparty  to  1874 ;  that  he 
worked  with  his  brother,  and  while  in  his  employ  went  to  the 
defendant's  to  come  and  w«rk  for  him  on  account  of  rent ;  that 
John  Lowden,  in  18C4,  paid  his  brother  Charles,  in  his  pres- 
ence, £2  for  rent.     On  cross-examination  this  witness  stated 
that  defendant  occupied  the  land  before  his  brother  purchased 
it ;  that  his  brother  paid  the  £100  for  the  land  to  Martin,  at 
the  request  of  John  Lowden,  and  Robert  Lowden  after  that 
came  and  worked  for  his  brother  whenever  he  Was  sent  for; 
that  he  never  heard  of  any  agreement  to  repay  his  brother 
Charles  for  the  place,  and  knew  of  no  money  being  paid  him 
other  than  the  £2,    Lucius  Crow,  another  plaintiff,  and  nephew 
of  Charles  Crow,  stated  that  he  lived  with  his  uncle  up  to  his 
death,  and  was  present  on  one  occasion  in  1855  at  a  conversa* 
tion  between  his  uncle  and  John  Lowden,  who  wanted  his  un- 
cle to  take  the  land,  saying  he  would  pay  as  much  rent  as  he 
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could  for  it,  and  that  a  month  or  so  after  that,  his  uncle  took  the 
place ;  that  in  1857  John  Lowden  paid  his  uncle  foui-  pounds,  say- 
ing he  had  raised  that  much  in  part  payment  of  the  rent ;  that 
he  went  for  the  defendants  after  that  to  come  and  work  for  his 
uncle.  They  came  and  worked  for  him  time  after  time  until 
1870,  but  he  could  not  say  they  did  so  every  year.  Upon  this 
evidence  the  plaintiffs  rested  their  case,  and  the  defence  set  up 
was  that  thei-e  was  no  proof  of  title  in  Vance,  no  possession  in 
the  plaintiffs  or  any  person  under  whom  they  claimed,  and  no 
sufficient  proof  of  demand  of  possession.  The  only  "v^'itness 
called  in  support  of  this  defence  was  John  Lowden,  one  of  the 
defendants,  who  said  that  he  and  his  brother  Robert  always 
lived  on  the  property  with  their  parents,  both  of  whom  were 
dead ;  that  there  being  danger  of  the  place  being  taken  by 
Martin,  he  went  to  Charles  Crow,  since  deceased,  and  had  a 
convei-sation  with  him  about  the  land,  and  applied  to  him  to 
pay  money  to  Martin  ;  that  Crow  consented  to  pay  the  money, 
and  was  to  have  interest  for  it,  he  (Lowden)  having  the  privil- 
ege of  repaying  the  money,  but  no  time  was  fixed  for  the  re- 
payment ;  that  he  did  not  agree  to  pay  and  never  paid  rent^ 
but  was  always  paying  interest.  On  cross-examination,  he 
said  that  he  went  to  Crow  to  get  him  to  take  a  deed  from 
Martin,  and  was  to  pay  him  interest,  and  paid  a  little  money  at 
one  time  and  worked  for  him ;  that  when  Robert  was  working 
for  him  he  must  have  known  it  was  on  account  of  the  place 
and  must  have  worked  on  account  of  the  interest.  The  evi- 
dence of  this  witness  does  not  weaken,  but  in  my  view  it  ma- 
terially strengthens  the  plaintiff's  case.  He  does  not  pretend 
to  set  up  any  title  in  himself,  or  in  his  co-defendant,  in  the 
land  in  dispute,  but  in  effect  admits  that  when  he  went  to 
Charles  Crow  and  urged  him  to  obtain  a  deed  of  the  land,  the 
title  thereto  was  in  Martin,  and  the  only  discrepancy  between 
his  evidence  and  that  produced  on  the  part  of  the  plaintiffs 
is  that  he  asserts  that  he  was  to  pay  Crow  interest  on  the- 
money  paid  by  him  for  the  land,  instead  of  rent,  and  did  once 
pay  a  little  money  as  interest,  while  the  other  witnesses  posi- 
tively swear  he  paid  money  to  Crow  on  two  occasions  ex- 
jpresdy  for  rent  Of  the  two  statements,  I  am  disposed  tO' 
believe  the  latter  as  the  most  reasonable,  probable  and  truth- 
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f ul  of  the  two ;  for  it  can  hardly  be  supposed  that  Charles 
Crow  would  purchase  and  pay  £100  for  the  land  and  allow  the 
defendants  to  remain  in  possession  for  an  indefinite  period,  on 
a  verbal  engagement  to  pay  interest  on  the  money  and  with- 
out some  security  that  such  interest  would  be  paid.  If,  then^ 
there  is  sufficient  evidence  to  show  that  the  relation  of  land- 
lord and  tenant  existed  between  Charles  Crow  and  the  de- 
fendants, as  I  think  there  is,  then  the  defendants  are  estopped 
from  disputing  the  title  of  their  landlord,  and  there  was  no 
necessity  to  prove  title  in  Vance,  of  which  the  Sheriff's  deed 
was  presumptive  evidence,  nor  was  it  necessary  to  show  any 
actual  possession  in  Charles  Crow  before  the  relation  of  land- 
lord and  tenant  existed. 

The  first  and  second  ground  of  defence  being  untenable, 
the  only  remaining  question  is  whether  there  was  a  suffi- 
cient demand  of  possession  to  entitle  the  plaintiffs  to  re- 
cover. The  defendants  having  remained  in  possession  with 
the  consent  of  Crow,  the  legal  owner  of  the  premises,  could 
not,  it  is  true,  be  treated  as  trespassers  without  a  demand  of 
possession ;  but  holding  as  they  did  without  any  lease  in  writ- 
ing, they  could  in  law  only  be  regarded  as  tenants  at  will, — 
see  Chap.  83,  R.  S.,  Sec.  1,  4th  Series, — a  tenancy  which  the 
owner  had  a  right  to  put  an  end  to  whenever  he  thought  fit. 
In  the  exercise  of  that  right  a  demand  of  possession  in  writing 
was  made  and  seived  upon  the  defendants,  and  that,  I  think, 
was  all  that  was  necessary  under  the  circumstances  of  this 
.case  to  entitle  the  plaintiffs  to  maintain  the  present  action.  I 
have  great  doubt  from  the  nature  of  the  defence  whether  the 
defendants  were  in  a  position  to  insist  upon  a  demand  of  pos- 
session, having  at  the  trial  repudiated  the  relation  of  landlord 
and  tenant,  and  claimed  to  hold  the  possession  of  the  property 
upon  a  ground  wholly  inconsistent  with  that  relation,  which  of 
itself  dispensed  with  the  necessity  of  such  demand ;  but  as  a 
demand  was  made,  in  order  to  satisfy  every  requirement,  this 
last  ground  of  defence  appears  to  me  as  untenable  as  the  rest. 

This  case  beavs  some  landlogy  "^to  the  case  of  Doe  d.  Earl 
Spencer  y.  BvAJcett  4  Q.  B.,  601,  jn  which  it  appeared  that 
the  lands  in  question  were  conveyed  -by  the  Duke  of  Bedford 
.Earl  Spencer,  the  father.of  the  lessor  of  the  plaintiff,  and  that 
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neither  the  late  nor  the  present  earl  had  been  in  the  actual 
possession  of  the  land  from  the  time  of  the  conveyance  in 
1702  down  to  the  time  of  the  trial,  being  a  period  of  fifty  years. 
It  was  proved  by  a  witness  that  his  father  held  as  tenant  to  the 
Duke  of  Bedford  and  to  the  late  Earl  for  sixteen  years,  and  that 
he,  the  witness,  then  succeeded  his  father  and  held  for  ten 
yoars,  during  which  he  paid  rent  to  the  late  Earl;  that  this 
witness  was  then  succeeded  by  a  person  named  Hampton,  and 
evidence  was  given  that  defendant,  twenty  years  afterwards,  de- 
clared that  he  held  as  tenant  of  Hampton.  It  was  also  proved 
that  Hampton  had  previously  said  to  a  person  employed  by 
the  lessor  of  the  plaintiff  that  he  held  no  property  but  what 
he  held  of  Lord  Spencer,  for  which  he  paid  £100.  The  defend- 
ant contended  that  this  evidence  was  not  sufficient  to  take  the 
case  out  of  the  operation  of  3  &;  4,  Wm.  IV.,  Ch.  27  ;  but  the 
learned  judge  who  tried  the  cause  directed  a  verdict  for  plain- 
tiff, reserving  leave  to  move  for  a  nonsuit.  The  verdict  was 
upheld  and  Lord  Denman  in  delivering  the  judgment  of  the 
Court  said,  "  It  was  shown  that  Hampton  paid  rent  for  land, 
while  he  held  it,  and  within  twenty  years,  to  the  lessor  of  the 
plaintiff,  and  that  his  declaration  was  good  evidence  of  that 
fact." 

The  defendant,  he  said,  did  not  pay  rent,  but  he  was  shown 
by  his  own  declaration  to  hold  under  Hampton  and  an  under- 
tenant could  not  be  permitted  to  dispute  a  title  valid  as 
against  the  person  under  whom  he  held.  The  present  case  is 
stroiigeT  than  that  referred  to  inasmuch  as  it  was  positively 
proved  on  the  part  of  the  plaintiffs  that  money  was  paid  by 
one  of  the  defendants  to  the  testator,  Charles  Crow,  then  be- 
ing the  legal  owner  of  the  land,  and  that  work  was  performed 
for  him  by  both  of  the  defendants  from  time  to  time  within 
twenty  years  before  the  suit  was  brought  as  and  for  rent  of  the 
premiseSy  shewing  that  this  case  does  not  come  within  the 
operation  of  the  Statute  of  Limitations,  Chap.  100,  R.  S.,  4th 
Series,  as  it  was  supposed  it  did  at  the  trial,  and  that  the 
plaintifi^'  right  of  entry  was  not  taken  away.  For  these  rea- 
sons I  am  of  opinion  that  the  plaintiffs  are  entitled  to  recover  * 
and  that  the  rule  nisi  for  setting  aside  the  verdict  and  entering 
Judgment  for  the  plaintiff  must  be  made  absolute  with  costs. 
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PUtitt.in',  beinf^a  member  of  the  House  of  Assembly  of  Nova  8cotIa»  in  a  speech  madeoD 
the  lloor  of  the  Iljuse,  and  while  the  House  was  in  session,  charged  tlie  Frovhidal  Secret.inr, 
also  a  member  of  the  House,  with  having  altered  and  faUifijd  certain  public  records  and  grants 
ot  the  Grown  Land  DepArtment,  after  ilie  signature  of  the  Lieut. -Governor  hud  been  api^nded 
thereto.  A.  Committee  apiwinted  to  in.est'g.ite  the  matter  reported  that  they  found  the 
ciiarges  altogetlier  unfounded  and  that  the  evidence  pro<iuoed  iiad  completely  exculpated  the 
Hon.  Provincial  Secretary  therefrom.  A  resolution  based  upon  that  report  was  p.i&sed  by  vote 
of  the  majority  of  the  Hou-e  on  April  28th,  i*ecith)g  the  charge,  tlie  investigation  anil  the  repcrt 
of  the  Committee,  and  ooncUHiug  with  an  expresoiou  of  tlie  opinion  of  the  Hou<ie,that  plaintiff 
in  preferring  («uch  charge  without  due  preliminary  investigation,  had  been  guilty  uf  a  breach 
of  privilege  and  that  he  should  be  dealt  with  according  to  the  rules  and  practice  of  Parliament. 
Subsequently,  on  April  S>th,  a  resolution  was  passed  reolting  the  charge,  Ac,  and  roqairing 
the  plaintiff  to  appear  at  the  Bar  of  the  EIjusu,  an.l  with  the  doors  open  make  an  ajx  log}*  lu 
terms  dictated  h}' the  nou«e.  Plaintiff  h.iviug  declined  to  comply  with  Uie  requirement,  a 
resolution  was  passed  declaring  hLs  refusal  to  make  such  apology  a  contempt  of  the  Housj  and 
requiring  him  forthwith  to  withdraw  until  such  apology  should  be  made.  Plaintiff  hanngde. 
clined  to  withdraw,  a  resolution  was  passed  to  the  effect  that  he  should  be  removed  by 
tile  Sergeant-at-Arms  and  kept  excluded  until  he  should  signify  his  willingness  to  make  tlie 
apology  required  by  the  House.  The  resolution  was  at  once  carried  into  effect,  and  j)laintiff 
brought  action  against  the  Speaker,  the  Sergeaut-at- Arms  and  certain  membei-s  of  the  majority 
that  carried  tlie  resolution. 

Hdd,  that  the  defendant's  justification  must  depend  solely  on  evidence  connected  with  the 
subject  referred  to  in  the  resolution,  and  that  evidence  of  misconduct  on  the  part  of  tlie  plain  • 
tiff  on  other  occasions  was  irrelevant,~that  the  House  of  Assembly,  in  passing  its  sei'eral 
resolutions,  had  in  effect  adjudicated  upon  an  alleg<id  contempt  on  the  part  of  the  pbiinriff  in 
refusing  to  make  the  apology  required,  and  in  so  doing  iiad  exceeded  Its  constitutional  power, 
tlut  as  there  was  nothing  to  indicate  that  tiie  House  had  taken  action  on  account  of  any  un. 
parliamentary  or  disorderly  conduct  of  pi  lintiff  cilculated  to  interfere  with  the  perform- 
ance of  its  Icigislatlve  duties,  and  as  the  jurj'  had  found,  under  the  charge  of  the  Judge,  that 
the  exacting  of  the  apology  was  for  a  past  offence,  and  plaintiff  wasexolnded  because  he  would 
not  comply  with  tlie  requirement,  the  verdict,  which  was  for  the  plaintiff,  could  not  be  dis 
turbed. 

The  32d  rule  of  the  He  use,  prescribing  that  i/i  aises  not  otherwise  provided  for,  the  Housa 
shall  t>e  guided  by  the  rules,  usages  and  forms  of  the  Imperial  Parliament,  does  not  oonf«r 
upon  the  Assembly  of  Nova  Scotia  the  power  to  punish  for  a  contempt. 

The  plaintiff  in  this  cause,  in  the  first  count  of  his  declara- 
tion, set  out  that  the  Defendants,  the  Speaker  and  certain 
members  and  officers  of  the  House  of  Assembly  of  Nova  Scotia, 
on  the  30th  day  of  April,  1874,  and  on  divers  other  days, 
between  said  30th  of  April  and  the  commencement  of  the  suit, 
assaulted  and  beat  him,  and  with  force  and  violence  ejected 
and  expelled  him  from  the  Legislative  Assembly,  and  from  his 
seat  in  said  Assembly. 

The  second  count  set  out  that  the  plaintiff  had  been  and  was 

a  member,  &;c.,  and  being  lawfully  in  his  seat,  the  said  def end- 

'  ants  assaulted  and  beat,  and  with  force  and  violence  illegally 

ejected  and  expelled  him  from  said  assembly  and  from  his  seat 

therein. 
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The  third  count  set  out  that  plaintiff,  being  a  member,  &c., 
and  being  in  his  place,  fee,  defendants,  on  the  day,  kc, 
and  on  divers  other  days,  &c.,  assaulted  and  "beat,  «S:c..  and 
caused  plaintiff  to  be  seized  and  illegally  and  wrongfully 
ejected,  &c.,  and  caused  the  said  plaintiff  to  be  kept  so  ejected 
and  expelled  from  thence  hitherto. 

The  fourth  count  set  out  the  cause  of  action  as  in  previous 
counts,  adding  that  defendants  bad  continued  to  keep  plain- 
tiff ejected,  fcc,  and  had  thereby  prevented  and  hindered 
plaintiff  from  enjoying  his  rights  and  privileges,  and  discharg- 
ing his  duty  as  such  member. 

The  fifth  count  set  out  that  defendants  assaulted  and  beat 
the  plaintiff. 

To  this  declaration  the  defendant  pleaded  ten  pleas,  the  first 
five  of  which  traversed  the  five  counts  of  the  declaration  re- 
spectively. 

Tlie  sixth  plea,  suggesting  that  all  the  counts  were  for  the  same 
cause  of  action,  denied  that  the  Plaintiff  was  a  member  of 
the  said  Assembly,  and  denied  the  assault,  &c.  The  seventh 
plea  was  as  follows : — 

For  a  seventh  plea  to  said  several  counts,  suggesting  that  they 
are  substantially  for  the  same  cause  of  action,said  defendants  say 
that  said  plaintiff  being  in  his  said  seat  illegally  and  against  the 
lawful  resolution  of  said  Assembly  and  in  contempt  thereof, 
and  hindering,  obstructing  and  delaying  the  business  thereof 
maliciously,  and  creating  a  disturbance,  and  using  violent, 
abusive,  disorderly,  and  unbecoming  language  in  said  Assembly 
on  said  days  and  divers  other  days,  one  Angus  M.  Gidney,  the 
S*?rgeant-at-Arms  of  said  Assembly,  requested  said  plaintiff  to 
depart  from  said  Assembly,  whereupon  said  plaintiff  departed 
voluntarily  from  said  Assembly,  which  are  the  alleged  tress- 
passes and  assaults  and  not  otherwise  as  alleged,  and  said  de- 
fendants, except  as  aforesaid,  did  not  commit  the  said  several 
trespasses,  and  said  defendants  did  not  assault  and  beat  the 
plaintiff,  and  eject  him  and  keep  him  ejected  from  said  Assembly 
as  alleged. 

The  eighth  and  ninth  pleas,  in  addition  to  the  justification  set 
out  in  the  preceding  plea,  ref eiTed  to  grounds  which  were  more 
fully  expanded  in  the  tenth  and  last  plea, which  was  as  follows : — 
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For  a  tenth  plea  to  the  said  several  counts,  suggesting  as 
aforesaid  that  they  are  for  the  same  cause  of  action,  the  said 
defendants  say  that  the  defendant,  Jared  C.  Troop,  was  Speaker, 
the  defendant,  Angus  M.  Gidney,  was  Sergeant-at-Anns,  the 
defendant,  James  L.  Griffin,  was  Assistant  Sergeant-at-Arms, 
and  the  other  defendants  in  plaintiff's  wi^it  were  members, 
among  other's,  of  the  Legislative  House  of  Assembly  of  the 
Province  of  Nova  Scotia,  that  the  Honorable  William  B.  Vail 
was  at  the  times  mentioned  in  plaintiff's  writ,  and  had  there- 
tofore been  a  member  of  the  said  Assembly,  and  Provincial 
Secretary  and  a  member  of  the  Executive  Council  of  said 
Province  :  that  at  and  previous  to  the  time  in  said  writ,  and 
until  the  commencement  of  the  present  action,  said  House  of 
Assembly  was  in  session  convened  ;  that  previous  to  the  date 
mentioned  in  plaintiff's  declaration,  icj  wit,  on  the  26th  April, 
A.  D.,  1874.  plaintiff",  in  his  place  in  the  said  House  of  Assembly, 
then  in  session,  contrary  to  the  established  rules  and  practice 
of  the  House,  no  motion  or  question  being  before  said  House, 
proceeded  to  speak  and  falsely  charged  tlie  said  Honorable 
William  B.  Vail,  then  present  in  said  House  of  Assembly, 
"  with  falsifying  certain  public  records,  viz.,  the  original  map 
of  surveys  in  the  County  of  Guysboro,  also  the  only  legal 
record  of  lands  granted  in  that  County ;"  said  plaintiff  then 
also  charged  said  Honorable  William  B.  Vail  "  that  after  the 
gi-ants  had  passed,  he  purposely  ordered  the  name  of  William 
Esson  to  be  expunged,  and  the  names  of  other  persons  to  be 
interlined  in  the  records,  and  that  this  had  been  done  after 
the  grants  had  passed,  after  the  signature  of  Governor  Doyle 
had  been  appended  to  the  grantss  and  the  record."  The  said 
plaintiff*  at  said  time  and  place  called  for  certain  record  books 
from  the  Crown  Land  ofTice,  and  proceeded  to  say  that  "  those 
books  would  not  be  safe  if  allowed  to  remain  in  the  Crown 
Land  office,  under  the  control  of  said  Honorable  William  B. 
Vail,"  charging  and  implying  in  his  said  speech  that  said 
Honorable  William  B.  Vail  had  corruptly  altered  the  public 
records,  and  that  he  would  do  so  again ;  that  during  the  said 
sitting,  in  reply  to  a  speech  of  the  said  Honorable  William  B. 
Vail,  the  plaintiff*,  after  reiterating  the  said  charge,  proceeded 
to  say  that  "  if  it  could  be  proved  he  had  made  it  wjthout 
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foundation,  no  one  would  be  more  happy  than  he  would  be  to 
make  every  apologJ^"  That  after  an  investigation  of  said 
charges,  demanded  by  said  Honorable  William  B.  Vail,  by  a 
committee  chosen  unanimously  by  said  Assembly  at  said  sit- 
ting, a  report  was,  on  the  24th  April,  1874,  presented  to  said 
House  then  in  session,  as  follow^  : — 

"  Committee  Room,  April  24, 1874. 
"  The  Committee  appointed  to  investigate  the  charges  made 
by  Douglas  B.  Woodworth,  Esq.,  member  for  Kings  County, 
on  the  sixteenth  day  of  April  last  past,  in  the  House  of  As- 
sembly, against  the  Honorable  Provincial  Secretary,  of  having 
altered  certain  records  in  the  Crown  Land  oiBce,  after  the  same 
had  been  signed  by  the  Governor  and  Provincial  Secretary, 
beg  leave  to  report  that  after  having  fully  investigated  the 
charges  prefeiTed,  we  find  that  said  charges  are  altogether 
unfounded,  and  that  the  evidence  produced  has  completely 
exculpated  the  Honorable  Provincial  Secretary  therefrom." 

"  Donald  Archibald,  (Chairman.) 
"Thomas  Johnson." 

That  on  said  report  being  presented,  said  plaintiff  again 
proceeded  to  speak,  and  again  admitted  it  was  true  he  had 
made  the  said  charge  of  falsification  of  the  records.  Said 
plaintiff  also,  in  his  said  speech,  proceeded  to  state  of  the  said 
Assembly,  or  a  majority  thereof,  that  he  did  not  expect  fair 
play  from  them,  and  insolently,  indecently  and  maliciously 
spoke  of  said  majority  as  "  a  packed  majority ; "  and  though 
said  plaintiff  had  reduced  said  charge  to  the  following  words 
by  his  sanction  and  approval :  "  House  of  Assembly  Com- 
mittee Room,  April  17th,  1874.  Met  at  9J  a.  m.  Memorandum- 
of  meeting  of  Committee  appointed  to  investigate  the  charges- 
made  by  Mr.  Woodworth,  member  for  the  County  of  Kings,, 
on  the  16th  of  April  last  past,  in  the  House  of  Assembly, 
against  the  Honorable  Provincial  Secretary,  of  having  altered: 
certain  records  of  the  Crown  Land  office  after  the  same  had 
been  signed  by  the  Govemor  and  the  Provincial  Secretary. 
Present :  Donald  Archibald^  Thomas  Johnson,  and  Simon  H. 
Holmes.     The  Committee  appointed  Donald  Archibald  Chair- 
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man  ;  Simon  H.  Holmes  appointed  Secretary  pro  tern ;" — ^pre- 
tended that  he  had  made  other  charges  which  had  not  been 
investigated,  and  said  plaintiff  persisted  in  repeating  said 
charges.  And  said  report  was,  after  debate,  unanimously 
adopted  and  entered  on  the  journals  of  the  said  House  of 
Assembly,  the  said  plaintiff  being  present  and  not  calling  for 
a  division  on  the  vote  thei^eon ;  that  after  the  unanimous  re- 
ception and  adoption  of  said  report  by  said  House  of  Assembly, 
at  the  same  sitting  another  resolution  was  submitted,  of  and 
concerning  said  plaintiff  and  the  said  charge  made  by  him 
in  said  House,  in  the  words  following :  "  Whereas,  Douglas  B. 
Woodworth,  Esq.,  member  for  the  County  of  Kings,  did  in  his 
place  in  the  House  of  Assembly  of  this  Province,  on  the  l()th 
day  of  April  instant,  charge  the  Honorable  the  Provincial  Sec- 
retary with  having  altered  certain  records  of  the  Crown  Land 
Department,  after  the  same  had  been  signed  by  His  Honor  the 
Lieutenant  Governor  and  the  said  Honorable  Provincial  Sec- 
retary and  the  Commissioner  of  Crown  Lands,  which  said 
charge  involved  a  high  crime  and  misdemeanor :  And  whereas 
the  said  charge  has  been  fully  investigated  by  a  committee  of 
this  House,  and  has  been  ascertained  to  be  utterly  unfounded, 
and  the  said  Provincial  Secretary  has  been  completely  exculpa- 
ted therefrom,  as  fully  appears  from  the  report  of  the  Commit- 
tee adopted  by  this  House :  And  whereas,  the  said  charge  was 
preferred  without  due  and  proper  investigation  by  the  said 
Douglas  B.  Woodworth,  and  was  accompanied  by  exprcvssions 
tending  to  lead  the  House  to  believe  that  said  charge  was 
founded  on  fact  and  could  be  sustained ;  Therefore  resolved, 
that  this  House  feel  it  to  be  their  duty  to  express  the  opinion 
that  in  preferring  such  a  charge  without  adequate  and  suffi- 
cient evidence  to  sustain  the  same,  or  the  proper  and  necessary 
preliminary  investigation  requisite  to  the  formation  of  a  cor- 
rect opinion  thereon,  the  said  Douglas  B.  Woodwoith  has 
been  guilty  of  a  breach  of  privilege,  and  that  he  be  dealt  with 
according  to  the  rules  and  practice  of  Parliament."  That  on 
said  last  mentioned  day,  and  during  a  debate  on  said  last  here- 
inbefore recited  resolution,  and  after  the  said  unanimous  adop- 
tion of  said  report,  plaintiff  neglecting  to  apologize,  proceeded 
to  speak  in  an  insulting  and   indecent  manner  thereof  and  of 
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the  persons  who  had  signed  the  same,  being  two  of  the  defen- 
dants in  this  suit,  and  of  the  House  of  Assembly  who  had  una- 
nimously adopted  said  report,  and  say  that  "the  report  was 
made  for  partizan  purposes  by  pei-sons  who  dared  not  make 
any  other,  as  they  were  owned  body  and  soul  by  the  Govern- 
ment." That  at  an  adjourned  debate  on  said  last  mentioned 
motion,  referring  to  the  said  adoption  of  said  report,  exonerat- 
ing the  said  Honorable  William  B.  Vail  by  said  unanimous 
resolution,  plaintiff  proceeded  to  argue  that  said  Honorable 
William  B.  Vail  was  not  exonerated,  and  addressed  insulting 
words  to  the  majority  of  the  said  Assembly,  and  the  said  As- 
sembly, charging  defendants  and  others  with  corrupt  motives. 
That  at  a  further  adjourned  debate  on  said  last  motion  herein 
set  out,  plaintiff  further  Continued  to  speak  thereon  at  great 
length,  in  a  violent,  disorderly,  insulting  and  grossly  indecent 
manner,  and  to  reiterate  said  charge,  and  still  further  made 
insulting,  unparliamentary  and  improper  reflections  on  the 
character  and  conduct  of  the  said  member,  the  Honorable 
William  B.  Vail.  That  on  the  28th  day  of  said  April,  after  full 
and  ample  debate,  said  last  hereinbefore  set  out  resolution  was 
passed  by  said  Assembly,  and  entered  in  the  journals  thereof. 
That  thereupon,  on  the  last  mentioned  day,  the  said  Assembly, 
as  it  lawfully  might,  ordered  and  resolved  as  follows :  "  That 
this  House  is  of  opinion  that  Mr.  Woodworth,  in  making  the 
charge  against  the  Provincial  Secretary  on  the  sixteenth  April 
instant,  viz.,  of  having  altered  certain  records  of  the  Crown 
Land  office  after  the  same  had  been  signed  by  the  Governor 
and  the  Provincial  Secretaiy,  did  so  without  foundation,  and 
without  sufficient  evidence  to  justify  him  in  making  so  grave 
an  accusation  ;  and,  therefore,  that  Mr.  Woodworth  do  appear 
at  the  bar  of  this  Hoase,  and  with  the  doors  of  the  said  House 
open,  make  the  following  apology :— "  Being  convinced  that  in 
making  the  charge  I  did  so  without  sufficient  evidence  to 
authorize  me  in  my  place  in  Parliament  to  accuse  a  member  of 
this  House  of  so  serious  an  offiance,  I  do  now  apologize  therefor 
to  the  Provincial  Secretary  and  to  the  House,  and  trust  to  bo 
excused  by  hin^  and  the  House  for  having  preferred  said 
charge  without  sufficient  and  due  consideration."  That  said 
last  recited  resolution  was  passed  by  due  form  of  law,  and 
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according  to  the  custom  and  practice  necessary  to  remove  in- 
terruptions and  obstructions,  and  to  secure  the  order  and 
decency  of  debate  in  said  Assembly,  and  for  the  self-security 
and  dignity  of  said  Assembly ;  and  plaintiff  refused  to  obey 
said  last  mentioned  order  and  resolution,  though  he  had  due 
and  ample  notice  thereof,  and  was  guilty  of  a  wilful  contempt 
of  said  Assembly,  whereupon  the  said  Assembly,  on  the  day 
mentioned  in  plaintiffs  declaration,  ordered  and  resolved  of 
and  concerning  said  plaintiff  and  his  said  refusal,  as  it  lawfully 
might  so  do,  as  follows :  "  Resolved  that  the  refusal  of  Mr- 
Woodwoiiih,  the  member  for  the  County  of  Kings,  to  make  the 
apology  ordered  by  the  House,  is  a  contempt  of  this  House : 
Resolved,  that  this  House  cannot  consistently  with  its  dignity 
almit  Mr.  Woodworth  to  take  his  seat  till  he  qpmply  with 
the  order  of  this  House,  and  make  the  apology  dictated  by 
this  House,  and  therefore  he  is  required  forthwith  to  depai-t 
from  the  House  until  such  apology  is  made."  And  said  plain- 
tiff* at  the  time  of  the  making  and  passing  of  said  order  and 
resolution  was  present  in  said  House  of  Assembly,  and  had 
notice  thereof,  and  openly  in  presence  of  said  Assembly,  and 
in  further  wilful  contempt  thereof,  and  to  the  obstruction  and 
delay  of  said  business,  expressed  his  intention  to  disobey,  and  did 
disobey  the  said  order  and  resolution,  and  remained  in  violation 
of  the  rules,  order  and  practice  of  said  House,  and  on  the  day 
and  time  of  said  alleged  trespass,  was  so  in  contempt  of  said 
Assembly  in  contravention  and  derogation  of  the  order  and 
decency  of  debate  and  deliberation  thereof,  and  thereupon 
said  Assembly,  as  it  lawfully  might,  ordered  and  resolved,  of 
and  concerning  plaintiff  and  his  said  acts,  contempt,  language, 
conduct,  interference  with  the  dignity,  functions  and  good 
order  of  said  House,  and  refusal  to  obey  the  same,  as  follows  : 
—  "  Douglas  B.  Woodworth,  Esq.,  member  for  the  County  of 
Kings,  having  this  day  taken  his  seat  without  having  made 
tlie  apology  dictated  by  the  House  on  the  twenty-ninth  day  of 
April  instant,  and  having  refused  to  retire  from  the  House  in 
obedience  to  the  order  of  the  House,  has  been  guilty  of  high 
contempt  thereof.  Resolved  that  for  such  contempt,  the  said 
Doucjlas  B.  Woodworth  be  removed  from  the  House  bv  the 
Sergeant-at-Anns,  and  be  excluded  therefrom,  until  he  shall 
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have  signified  to  the  Speaker  that  he  is  prepared  to  make  the 
apology  required  by  the  Hoase." 

And  said  plaintiff  refused  to  obfey  or  comply  with  the  said 
last  mentioned  resolution,  whereupon  the  Sergeant-at-Arms, 
the  said  Angus  M.  Gidney,  and  the  said  James  L.  Griffin  him 
assisting,  in  obedience  to  the  ordere  and  requirements  of  the 
said  Assembly,  required  the  said  plaintiff  to  retire  from  the 
said  Assembly,  that  said  Angus  M.  Gidney  and  said  assistant 
used  as  little  force  as  possible  in  said  behalf,  and  the  said  plain- 
tiff retired  from  said  Assembly,  and  said  acts  are  the  trespasses, 
assaults  and  grievances  complained  of,  and  the  acts  complained 
of  were  none  other  than  ai-e  hereinbefore  set  forth,  and  were 
not  the  acts  of  defendant,  but  of  the  majority  of  said  Assem- 
bly by  the  resolution  aforesaid,  and  the  defendants  did  not  com- 
mit the  said  several  acts  in  said  declaration  complained  of. 

On  the  trial  of  the  cause  which  took  place  before  McDox- 
ALD,  J.,  at  Halifax  in  November,  1875,  the  defendants  estab- 
lished the  fact  of  the  plaintiff  having  made  a  charge  against 
the  Provincial  Secretary,  as  set  out  in  the  plea,  and  put  in  evi- 
dence the  report  of  the  committee  upon  the  said  charge  and 
the  various  resolutions  and  proceedings  of  the  House  founded 
upon  that  report  in  the  order  and  connection  set  out  in  the 
plea.  A  mass  of  testimony  was  also  taken,  bearing  upon  the 
allegations  contained  in  the  pleas  of  disorderly  and  insulting 
conduct  of  the  part  of  the  plaintiff  at  the  time  of  making  the 
.said  charge,  and  at  the  several  times  referred  to  in  the  pleas. 
The  ruling  of  the  Court  per  Ritchie,  E.  J.,  in  reference  to  this 
class  of  testimony  renders  it  unnecessary  that  the  evidence 
upon  these  points  should  be  referred  to  at  length. 

The  defendants  put  in  evidence  also,  the  Rules  of  the  House 
of  Assembly,  the  32nd  of  which  is  as  follows  : — • 

"  In  all  cases  not  herein  otherwise  provided,  the  House  shall 
be  guided  by  the  rules,  usages,  and  forms  of  the  Imperial  Par- 
liament." 

The  minority  report  of  Mr.  Holmes,  a  member  of  the  Com- 
mittee that  investigated  the  charge,  was  as  follows  : — 

I  decline  to  sign  the  report  on  the  following  grounds : — 

1st.  That  it  does  not  indicate  the  records  or  documents  re- 
ferred to  in  the  chai'ges  prefen-ed  by  the  member  for  Kings. 
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2nd.  That  it  does  not  indicate  the  condition  of  the  said  re- 
cords and  the  result  of  the  Committee's  inspection  of  the 
same. 

3rd.  Generally ;  because  the  report  is  not  so  full  as  the  cir- 
cumstances elicited  by  the  investigation,  in  my  opinion  re- 
quire. 

I  therefore  beg  leave  to  submit  the  following  report : — 

The  Committee  had  under  their  inspection  the  following 
documents  from  the  Crown  Land  Office  : — 

1st.  Twenty -six  petitions  on  which  thirty-three  gi-anis  were 
issued,  numbering  respectively  from  10152  to  10184  inclusive. 
These  petitions  had  attached  to  them  orders  dated  20th  No- 
vember, 1871,  from  the  applicants,  to  make  out  the  grants  in 
the  name  of  William  Esson. 

2nd.  The  grant  book  in  which  the  grants  issued  under  the 
above  petition  were  registered,  and  which  gave  the  date  of  issue 
of  the  grants  as  20th  December,  1871. 

3rd.  The  map  on  which  the  lands  described  in  those  petitions 
w^ere  plotted. 

4th.  The  letter  book  containing  the  dates  at  which  the 
grants  had  been  transmitted  from  the  office  to  the  Registrar  of 
Deeds  at  Guysborough  for  registry,  the  date  being  the  20th 
January,  1872. 

The  Committee  examined  the  following  witnesses,  who  gave 
their  testimony  without  being  on  oath:  Edwin  Fairbanks, 
clerk  in  Crown  Land  Office;  W.  A.  Hendry,  Deputy  Com- 
missioner Crown  Lands  ;  William  Esson,  Esq. ;  Samuel  Rettie, 
M.  P.  P. ;  Dr.  Campbell,  M.  P.  P. ;  H.  J.  Cameron,  M.  P.  P. 
The  Hon.  Provincial  Secretary  and  Douglas  B.  Woodwoi*th  also 
made  statements.  I  find  that  on  the  said  grant  book  and  plan 
the  name  of  William  Esson  has  been  originally  inserted  in  all 
the  grants  corresponding  with  the  twenty-six  petitions  above 
mentioned ;  that  subsequently  by  order  of  the  Provincial 
Secretary  the  name  of  William  Esson  was  erased  therefi-om 
and  the  names  of  the  original  applicants  under  the  petition 
substituted ;  that  these  erasures  were  made  in  the  montli  of 
January,  1872,  but  before  the  grant  book  had  been  signed  by 
the  Governor  and  Provincial  Secretary. 

While,  therefore,  the  weight  of  the  evidence  is  in  favour  of 
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the  contention  of  the  Hon.  Provincial  Secretary,  and  is  not  suffi- 
cient to  sustain  the  charge  of  the  hon.  member  for  Kings  in  its 
entirety,  it  must  be  admitted  that  the  appearance  of  the  docu- 
ments referred  to  and  the  statements  of  some  of  the  -witnesses 
were  quite  sufficient  to  raise  the  suspicion  that  public  docu- 
ments of  an  important  character  had  been  improperly  tampered 
with  and  justified  the  member  for  Kings  in  demanding  the 
investigation  which  has  just  taken  place. 

I  am  also  of  opinion  that  the  ruling  of  the  majority  of  the 
Committee  excluded  evidence  which,  in  my  opinion,  was  essen- 
tial to  a  proper  understanding  of  all  the  facts  necessary  to  a 
full  apprehension  of  the  whole  case. 

S.  H.  Holmes." 

The  charge  to  the  jury  and  the  incidents  connected  with  the 
rendering  of  the  verdict  are  thus  reported  by  McDonald,  J.,  in 
his  minutes : — 

After  explaining  to  the  Jury  the  nature  of  the  action  and 
the  pleadings,  I  said  that,  although  I  was  inclined  to  think 
that  the  10th  plea  was  demurrable, — certainly  demurrable  if 
the  plaintiffs  contention  was  correct, — ^and  although  I  thought 
that  it  would  have  been  better  to  raise  the  question  of  the 
sufficiency  of  the  plea  by  demurrer  and  decide  it  elsewhere^ 
they  (the  Juiy),  had  nothing  to  do  with  that  question,  and  I 
meant  to  take  their  verdict  upon  the  facts  independently  of 
that  enquiry,  which  I  reserved  for  the  opinion  of  the  whole 
Court. 

I  said  that  undoubtedly  the  rules  of  the  House,  like  the 
resolutions,  had  been  proved,  and  the  justification  under  those 
rules  stood  in  the  same  position  as  the  justification  under  the 
resolutions  of  the  House.  If  sufficient  in  law,  the  defendants 
would  have  the  benefit  of  both.  As  I  thought  this  a  very  im- 
portant cause,  and  in  order  to  avoid  any  doubt  or  misappre- 
hensions of  my  charge,  I  put  in  writing  what  I  conceived  to  be 
ihe  most  material  part  of  it  and  read  it  to  the  Jury  as  follows  : 

I  am  not  going  to  say  what,  in  my  opinion,  the  powers  of 
Provincial  Assemblies  ought  to  be,  as  my  *  saying  so  might 
have  an  injurious  effect  upon  your  finding ;  but  I  am  bound 
to  tell  you  what  I  believe  the  law  to  be  on  that  point 
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If  the  powers  of  the  House  of  Assembly  of  this  Province 
were  identical  with  those  of  the  English  House  of  Commons, 
there  could  be  no  doubt  that  the  plaintiff  in  this  action  would 
fail. 

For  many  years  it  was  assumed  by  many  of  our  foremost 
men  that  our  Assembly  did  possess  such  power,  and  it  is  not  my 
duty  to  say,  nor  yours  to  consider,  how  far  that  impression  ope- 
rated in  giving  our  Legislature  that  elevated  tone  and  high  char- 
acter which,  in  days  not  very  long  gone  by,  it  undoubtedly  poss- 
essed. The  power  was  claimed,  and  in  some  respects,  attempt- 
ed to  be  exercised,  not  only  ia  this  Province  but  in  the  ne'gh- 
boring  Province  of  New  Brunswick  and  seveml  other  Colonies 
having  Legislative  Assemblies  authorized,  like  ours,  to  pass 
laws  for  the  good  government  of  the  country ;  but  the  occasi- 
onal exercise  of  the  power,  within  so  limited  a  space  of  time  as 
our  history  extends,  would  not,  alone,  give  it  the  force  of  law. 
In  several  cases  it  was  questioned,  and  the  question  was  finally 
decided  by  the  Judicial  Committee  of  the  Privy  Council, 
whose  decisions,  in  this  instance,  are  binding  upon  us.  Ac- 
cordingly at  the  time  of  the  passing  of  the  British  North 
America  Act,  it  was  found  necessary  to  insert  a  clause  author- 
izing the  Parliament  of  Canada  to  define  the  powers  of  the 
Commons  of  Canada,  not  however  to  exceed  those  of  the 
British  House  of  Commons.  The  Parliament  of  Canada  did 
pass  such  an  act,  and  by  virtue  of  that  legislation  the  House 
of  Commons  of  Canada  possesses,  within  the  Dominion,  the 
same  powers  as  the  English  House  of  Commons  has  in  England. 
This,  however,  does  not  extend  to  the  House  of  Assembly  of 
Nova  Scotia,  and  as  far  as  the  powers  of  that  body  are  in 
question,  we  are  forced  to  go  back  to  adjudicated  cases  and 
take  them  for  our  guides. 

In  Kielley  v.  Carson^  which  was  a  case  arising  in  Newfound- 
land, it  was  held  by  the  high  authority  to  which  I  referred  that 
an  Assembly  constituted  like  that  of  Newfoundland,  had  the 
right  to  protect  itself  against  all  impediments  to  the  due  exe- 
cution of  its  procedure,  but  it  was  also  laid  down  as  law  that 
the  power  of  punishing  anyone  for  past  misconduct,  as  a  con- 
tempt of  its  authority,  and  adjudicating  upon  the  fact  of  such 
contempt  and  the  measure  of  punishment  as  a  judicial  body 
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irresponsible  to  the  party  accused,  whatever  the  real  facts 
might  be,  is  of  a  very  different  character  and  by  no  means 
essentially  necessary  for  the  exercise  of  its  functions  by  a 
Local  Legislature,  whether  representative  or  not.  The  judg- 
ment of  the  Court  in  that  case  goes  on  to  pay  that  all  these 
functions  may  be  well  performed  without  this  extraordinaiy 
power,  and  with  the  aid  of  the  ordinary  tribunals  to  inves- 
tigate and  punish  insults  and  interruptions.  This  case  was 
followed  by  another  from  Dominica,  which,  although  the  sub- 
ject in  controversy  in  it  was  different,  yet  was  decided  upon 
the  principles  of  the  common  law  which  prevailed  in  the 
Newfoundland  case.  The  result,  then,  in  my  opinion,  is  that 
Legislative  Assemblies  like  ours  have  not,  in  the  absence  of 
express  grants,  the  power  to  adjudicate  upon,  nor  punish  for 
contempt,  but  they  have  the  power  to  remove  any  obstructions 
offered  to  their  proper  action  as  Legislative  Assemblies  during 
their  sittings,  because  such  last  mentioned  power  is  necessary  for 
self-preservation  and  the  proper  performance  of  their  func- 
tions. 

If  a  member  will  violate  good  order  to  the  extent  of  obstruct- 
ing the  legitimate  business  of  the  House,  the  law  will  sanction 
that  degree  of  force  which  is  necessary  to  remove  him,  and 
keep  him  excluded  as  long  as  such  exclusion  may  be  necessary 
to  ensure  the  proper  working  of  the  business  of  the  Assembly. 

You  will  observe,  however,  that  there  is  a  wide  difference 
between  removing  a  member  for  the  purpose  of  enabling  the 
Assembly  to  do  its  legitimate  work  and  removing  him  when 
it  is  not  necessary  for  that  purpose,  but  merely  as  a  punish- 
ment for  a  contempt  in  refusing  to  apologise  for  a  past  offence. 

As  the  matter  stands,  you  are  to  consider  whether,  on  the 
one  hand,  turning  the  plaintiff  out  at  the  time  and  in  the 
manner  proved  was,  in  point  of  fact,  necessary  on  the  ground 
that  he  was  an  obstruction  to  the  business  of  the  House,  in 
which  case  he  would  have  no  right  of  action ;  or  on  the  other 
hand,  whether  or  not  he  was  removed,  not  because  he  was  such 
an  obstruction,  but  merely  for  a  contempt  in  refusing  to  make 
an  apology  for  a  past  offence.  If  you  find  the  latter  to  be  the 
case,  that  is,  that  the  exacting  of  the  apology  was  a  penalty 
for  a  past  offence,  and  that  the  plaintiff  was  turned  out  merely 
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because  he  would  not  repeat  that  apology,  though  not  obstruct- 
ing the  business,  you  ought  to  give  him  a  verdict. 

And  now,  having  given  you  what  I  conceive  to  be  the  lawi 
let  me  tell  you  that  as  the  case  stands  (without  any  reference 
to  the  questions  upon  the  pleadings,  which  I  reserve  for  the 
full  Court),  I  think  that  the  evidence  is  exceedingly  strong  to 
show  that  when  the  plaintiff  was  removed  he  was  not  ob- 
structing the  business  of  the  House,  but  that  his  removal  was 
a  punishment  for  a  contempt  of  the  House  in  refusing  to  make 
the  apology  dictated  to  him  for  a  real  or  alleged  offence  com- 
mitted about  fourteen  days  previously.  When  removed  he 
was  not  misbehaving. 

He  went  out  without  offering  any  resistance  that  was  not 
necessary  to  show  th?Lt  he  did  not  go  voluntarily,  and  the  re- 
solution by  virtue  of  which  he  was  removed,  upon  the  face  of 
it,  shows  that  he  was  turned  out  because  he  was  guilty  of  a 
contempt  of  the  House  in  not  repeating  in  the  manner  pre- 
scribed the  apology  dictated  to  him. 

To  many  persons  the  exacting  of  such  an  apology  as  a 
condition  of  remaining  in  the  House  would  be  much  more 
of  a  punishment  than  a  moderate  fine  or  imprisonment,  and  it 
is  hardly  necessary  for  you  to  ask  yourselves  the  question, 
urged  by  the  plaintiff's  counsel,  whether  or  not,  the  more  high- 
minded  the  man  was,  the  more  difficult  it  would  be  to  repeat 
Such  an  apology.  I  think  that  the  House  had  no  legal  right 
to  exact  such  a  condition  to  the  plaintiff's  remaining  in  his 
seat  and  discharging  his  Legislative  duties. 

I  will  read  the  evidence  and,  subject  to  the  legal  objec- 
tions taken,  which  are  not  for  you  but  for  the  full  Court,  and 
it  may  be  for  a  Court  of  Appeal,  and  I  would  recommend  you 
to  find  a  verdict  in  {avor  of  the  plaintiff,  with  such  damages 
as,  under  the  circumstances,  you  may  think  right. 

I  will  give  either  party,  who  may  desire  it,  a  rule  under 
which  the  law  that  I  give  you  may  be  reviewed,  together  with 
the  objections  taken  at  the  trial  and  your  finding. 

I  also  told  the  Jury  that  while  a  member  has  a  right,  in  his 
place,  to  raise  his  voice  to  correct  abuses  if  there  is  reasonable 
ground  for  believing  that  such  abuses  exist,  he  is  obstructing 
the  business  of  the  House  within  the  meaning  of  the  law  that 
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I  gave  them,  if  he  takes  advantage  of  his  position,  without 
reasonable  cause  to  represent  the  existence  of  abuses  merely 
as  a  pretext  to  enable  him  to  vilify  or  abuse  any  other  member. 

I  was  about  proceeding  to  read  the  evidence  when  the  coun- 
sel on  both  sides  expressed  their  opinion  that  it  was  not  neces- 
sary to  do  so,  in  which  the  Jury  concurred. 

At  the  request  of  Mr.  Weatherbe,  made  after  the  Jury  re- 
tired, I  sent  for  them  and  told  them  that,  when  I  said  that  the 
House  had  power  to  keep  a  member  excluded  as  long  as  it  was 
necessary  to  ensure  the  proper  working  of  the  business  of  the 
Assembly,  I  wished  them  to  understand  that  the  House  had 
the  power  to  expel  a  member  if  it  were  necessary  to  do  so  in 
order  to  ensure  the  efficient  dischtirge  of  its  duties. 

Mr.  Weatherbe  asked  me  to  tell  the  Jury  that  the  minority 
report  signed  by  Holmes  should  be  excluded  from  their  con- 
sideration. I  declined  to  do  so.  He  also  asked  me  to  leave  to 
the  Jury  the  question  whether  the  acts  done  by  the  defendants 
were  not  within  the  practice  and  usages  of  Parliament.  I  de- 
clined to  do  so. 

The  Jury,  after  an  absence  of  over  an  hour,  found  a  verdict 
in  favor  of  the  plaintiff.     Damages  $500. 

A  rule  nisi  was  taken  to  set  aside  the  verdict,  and  was 
argued  in  the  course  of  the  December  Term,  1875-6. 

^'  Hon.  Attorney  GeTieral,  in  support  of  rule.  This  verdict  must 
be  set  aside,  because  all  the  issues  of  fact  raised  were  proved 
on  the  part  of  defendants,  and  uncontradicted.  The  pleas  set 
up  a  justification ;  if  it  was  insufficient  the  plaintiff  was  bound 
to  demur.  The  only  question  which  the  Judge  could  have 
put  to  the  jury  was,  were  the  facts  alleged  in  the  pleas  proved, 
the  plaintiff  having  denied  them  by  virtue  of  the  statutory 
replication.  A  party,  after  a  certain  stage  in  the  pleadings  is 
reached,  is  bound  to  elect  whether  he  will  raise  an  issue  of 
law  or  of  fact.  The  jury  here,  having  an  issue  of  fact  only 
before  them,  and  having  found  on  that  issue  against  the  evi- 
dence, this*  verdict  cannot  stand. 

We  take  also  the  ground  that  evidence  was  improperly 
admitted  and  improperly  rejected,     {McDonaldj  Q.  C,  asks 
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that  the  particular  objections  be  pointed  out.)  That  is  not 
necessary. 

The  next  point  is  that  the  justification  here  was  a  sufficient 
legal  defence,  the  Legislature  having  acted  within  its  powers. 
Admitting  that  the  authority  of  a  Colonial  Assembly  is  not  as 
gi'eat  as  that  of  the  House  of  Commons  in  England,  the 
Assembly,  in  this  case,  had  the  right  to  remove  and  exclude 
the  plaintiff.  Cites  DoyU  v.  Falconer,  L.  R.,  1  P.  C.  A.,  329, 
reviewing,  and,  to  a  certain  extent,  modifying  the  doctrine 
laid  down  in  Beaumont  v.  Barrett,  Moore's  P.  C.  Case^s, 
59.  In  that  case  the  distinction  is  drawn  between  a  power 
to  punish  for  contempt,  which  appears  to  be  denied,  and 
the  power  to  take  any  step,  such  as  removal  or  expul- 
sion, to  prevent  an  obstruction  of  the  public  business, 
which  is  clearly  admitted.  In  this  case  there  was  no  attempt 
to  exercise  a  judicial  power  and  inflict  a  penal  sentence,  such 
as  a  sentence  of  arrest  and  imprisonment  would  be,  but  simply 
what  Sir  James  Colville,  in  the  case  cited,  defined  to  be  an 
act  of  self-preservation,  namely,  the  removal  and  exclusion  of 
a  member  obstructing  the  public  business. 

The  next  objection  is  to  the  chaise  of  his  Lordship  who 
tried  the  cause,  in  which  he  erroneously  drew  a  distinction 
between  the  right  to  remove  a  member  to  prevent  interruption, 
and  the  right  to  remove  as  a  punishment  for  a  contempt  in 
refusing  to  make  a  certain  apology.  That  is  not  the  distinction 
laid  down  in  the  case  of  DoyU  v.  Falconer,  where  the  punish- 
ment referred  to  as  beyond  the  power  of  the  Assembly  is 
defined  as  a  penal  sentence.  Had  not  the  House  the  right  to 
pass  a  resolution  demanding  the  apology,  and  was  not  the 
plaintiff  obstructing  the  business  of  the  House  in  refusing  to 
.obey  that  resolution  ?  His  Lordship  also  improperly  put  a 
question  of  law  to  the  jury,  in  asking  them  to  say  whether 
removing  the  plaintiff  was  necessary  on  the  ground  that  he 
was  obstructing  the  business  of  the  House  in  refusing  to  make 
the  apology,  and  in  asking  them  to  find  whether  he  was 
removed  as  a  punishment  for  a  past  offence.  What  difference 
whether  the  House  removed  him  the  day  he  made  the  charge, 
»or  took  time  to  investigate  the  charge,  and  then  took  action  ? 
Had  not  the  House  the  right  to  demand  an  apology  ?    (Mo- 
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Donald,  J.,  yes.)  Then  had  they  the  right,  upon  his  refusal 
to  make  that  apology,  to  remove  him  and  keep  him  excluded- 
The  infliction  of  a  fine  of  twenty  shillings,  as  a  penal  sentence, 
would  be  beyond  the  power  of  the  House,  but  it  is  impossible 
to  shew  that  a  demand  for  an  apology  is  a  penal  sentence. 
Suppose  when  the  member  for  Kings  charged  the  Provincial 
Secretary  with  conduct  amounting  to  forgery  (Ritchie,  Eq.  J. 
Can  you  point  to  a  case  where  the  House  took  up  a  charge 
against  an  individual  member  ?)  In  the  reign  of  Charles  I, 
when  Speaker  Finch  was  charged  with  a  crime,  the  member 
who  made  the  charge  was  compelled  to  apologise.  (Ritchie, 
E.  J.,  He  was  the  head  of  the  House.)  He  was  no  more  than 
an  individual  member. 

His  Lordship  was  wrong  in  telling  the  jury  that  plaintiff, 
when  removed,  was  not  misbehaving.  He  was  refusing  to 
obey  a  resolution  of  the  House.  He  was  wrong  also  in  telling 
them  that  the  exacting  of  an  apology  was  a  greater  puniah- 
nient  than  the  inflicting  of  a  pecuniary  fine.  X.  K,  3  P.  C,  A, 
Cases,  560.  Parliament  itself  must  be  the  judge  of  the  conduct 
of  its  members.  The  principal  reason  for  the  removal  was  the 
one  charge  ;  but  general  misconduct  was  pleaded  and  proved. 

The  last  point  I  shall  take  is  with  reference  to  the  32nd  of 
the  Rules  of  House,  which  was  proved  to  have  been  long  ago 
adopted,  and  long  acted  upon  by  the  House,  and  which  pre- 
scribes that  in  all  cases  not  otherwise  provided  for,  the  House 
shall  be  guided  by  the  rules,  usages  and  forms  of  the  Imperial 
Parliament. 

J.  8.  D.  Tlwrnpson  (with  whom  was  McDonaldy  Q.  (7,,)  contra. 
The  first  «,nswer  to  the  contention  that  the  issues  of  fact  were 
proved  for  Defendants  is  that  all  the  issues  were  iiTelevant 
and  afforded  no  answer  to  tlie  declaration.  The  pleas  here 
were  framed  in  such  a  way  as  to  prevent  a  demurrer,  although 
the  main  points  presented  by  them  afforded  no  defence,  and  to 
contend  that  the  issues  of  fact  having  been  proved  for  defen- 
dants is  enough  to  entitle  them  to  the  verdict,  amounts  simply 
to  this,  that  a  skilful  pleader  by  putting  any  fact,  however  ir- 
relevant, upon  the  record,  in  a  form  that  is  not  demurrable,  as 
by  concladiog  a  bad  plea  with  a  formal  denial  of  the  trespass, 
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so  as  to  make  it  technically  a  good  plea,  would  entitle  his  client 
to  the  eventual  judgment  of  the  Court. 

The  contention  that  Parliament  is  the  sole  judge  of  the  mat- 
ter appears  to  me  to  be  the  point  upon  which  the  case  turns. 
If  Parliament  is  the  sole  judge,  that  must  entirely  preclude 
the  plaintiff  from  bringing  this  action ;  but  if,  on  the  other 
hand,  Courts  of  Common  Law  are  ever  to  adjudicate  upon 
such  questions,  this  case  is  one  that  would  call  for  their  inter- 
vention. The  argument  for  the  defendants  on  this  point  is 
based  entirely  on  the  history  and  traditions  of  the  English 
House  of  Commons.  It  has  ceased  to  be  contended  for  many 
years  that  any  such  exclusive  right  belongs  to  the  House  of 
Commons  of  England.  In  the  leading  case  of  Aakby  v.  White, 
I  Smith's  L.  C,  104,  that  question  arose  and  was  brought  most 
directly  before  the  Court.  ' 

In  the  course  of  the  argument  in  Stockdale  v.  Hansard,  9 
Ad.  &  El.,  1,  it  was  contended  that  the  case  of  Ashby  v.  White 
did  not  settle  any  principle  as  to  questions  of  privilege,  that 
no  question  of  privilege  was  involved,  and  that  the  Houses  of 
Parliament  never  looked  upon  that  case  as  interfering  with 
and  unsettling  the  doctrine  that  Parliament  had  the  exclusive 
right  to  deal  with  such  questions.  Denman,  J.,  refers  to  that 
contention,  and  declares  that  if  it  was  not  unsettling  that  doc- 
trine and  declaring  the  supreme  authority  of  the  common  law, 
then  the  two  Houses  of  Parliament  did  not  understand  it. 

That  decision  establishes,  beyond  any  doubt,  the  authority 
of  the  Courts  in  England  to  review  and  decide  questions  of 
privilege.  The  Courts  of  Common  Law  are  to  decide  when 
Parliament  is  acting  within  its  jurisdiction.  That  is  the  doc- 
trine even  with  respect  to  the  House  of  Commons  in  England, 
which  has  by  tradition  some  of  the  highest  privileges  that  can 
possibly  be  conceded  to  any  Assembly.    Cites  9  Ad.  Jk  El.,  78, 

In  Potter's  Dwarrie,  566,  the  author  reviews  almost  eveiy 
case  in  the  British  House  of  Commons  touching  the  question 
of  privilege,  from  the  earliest  times  dovm  to  the  present 

It  was  contended  in  a  case  there  cited  that  the  Legislature 
inherited  all  the  rights  of  the  House  of  Commons.  The  case 
would  have  been  tenfold  stronger  in  view  of  the  more  recent 
.authorities^  by  which  it  is  shown  that  Colonial  Legislatures, 
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and  by  analogy  State  Legislatures,  never  inherited  and  do  not 
possess  any  of  the  rights  and  immunities  of  the  House  of 
Commons  at  all.  The  argument  in  that  ease  proceeded  on 
the  assumption  that  they  did.  Cites  Potter* 8  Dwan^ia,  601, 
567,  596. 

The  case  of  Doyle  v.  Icdconer  is  the  case  of  a  member 
present  in  Parliament,  dealt  with  by  Parliament  itself  for  a 
contempt  within  its  walls.  It  is  a  case  of  so  extreme  a  char- 
acter that,  if  the  authority  of  the  Legislature  to  adjudicate 
upon  a  contempt  could  be  upheld  in  any  case  it  would  have 
been  upheld  in  that  case.  Falconer  had  exhausted  his  privilege 
of  debate,  and  made  all  the  speeches  he  was  entitled  to  make. 
He  then  rose  a  third  time  to  speak,  and,  being  called  to  order, 
used  offensive  language  towards  the  Speaker,  (not,  as  in  this 
case,  making  a  charge  against  a  public  officer,  which  the 
House  admitted  was  a  proper  subject  of  investigation).  Action 
was  taken  on  the  case  instantly,  and  he  was  committed  io  jail. 
The  Court  decided  that  that  was  beyond  the  authority  of  the 
House,  and  the  decision  is  not  simply  as  to  the  right  to  com- 
mit, but  as  to  the  power  of  the  House  to  adjudicate. 

In  Ooesard  v.  Howard,  10  Q.  B.,  411,  it  is  shown  con- 
clusively, as  it  had  been  stated  in  argument  often  before,  that 
with  respect  to  superior  Courts  of  Common  Law,  jurisdiction 
is  presumed,  and  acts  of  the  Court  are  presumed  to  be  done, 
not  only  within  their  jurisdiction,  but  according  to  the  acta 
and  rules  governing  those  Courts ;  but  with  respect  to  other 
tribunals,  whether  statutory  tribunals  or  otherwise,  they  are 
bound  to  show  that  they  have  acted  within  the  scope  of  their 
jurisdiction. 

It  is  argued  that  the  32nd  rule  of  the  House  has  provided 
that  the  rules  of  the  Imperial  Parliament  shall  be  observed  in 
cases  not  otherwise  provided  for.  The  case  of  StodcddU  v. 
Hansard  meets  that  argument  exactly.  In  that  case  the 
judges  said  that  to  argue  that  the  Houseof  Commons  declared 
that  they  had  the  authority  drawn  in  question  in  that  case 
would  be  the  same  as,  on  the  investigation  of  the  jurisdiction 
of  any  inferior  Court,  to  cite  the  mere  dedarataon  of  the  Court 
that  it  has  jurisdiction.    They  say,  further,  tha^  if  a  jijrisdic- 
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tion  is  to  be  conferred  it  must  be  by  the  act  of  the  three 
branches  of  Parliament. 

In  Doyle  v.  Falconer  the  question  arises,  what  is  a  judicial 
deliberation  and  what  is  not  ?  In  the  case  now  before  the 
Court  the  expulsion  of  the  plaintiff' was  a  purely  judicial  pro- 
ceeding. It  was  the  infliction  of  a  penalty  for  a  past  oflfence. 
This  is  not  the  case  of  an  insult  oflfered  by  one  member  of 
Parliament  to  another,  so  gross  as  might  possibly  lead  to  a 
breach  of  the  peace,  where  it  would  be  proper  for  the  House 
to  restrain*  the  offending  member  by  insisting  on  an  apology, 
with  the  alternative  of  exclusion  from  the  House.  The  House* 
never  could  have  regai^ded  this  as  a  case  of  that  character  a*^ 
all.  The  plaintiff  made  a  charge  against  a  member  of  the 
House.  If  the  charge  was  true,  the  making  of  it  was  one  of 
the  duties  that  he  was  sent  there  to  perform.  The  House 
so  far  from  treating  it  as  a  contempt,  which  should  be  punish- 
ed on  the  spot,  acquiesced  in  the  principle  that  it  was  their  duty 
to  entertain  the  chai-ge  and  investigate  it.  They  appointed 
a  committee  before  whom  the  matter  was  enquired  into  and 
witnesses  examined.  A  majority  and  minority  report  were 
brought  in,  and  it  was  only  upon  the  adoption  of  that  report, 
arrived  at  after  a  careful  examination  and  scrutiny  of  the 
evidence,  that  the  House  decided  that  the  making  of  the  ori- 
ginal charge  was  an  offence.  They  decided  that  it  was  a  con- 
tempt because  it  was  made  without  proper  foundation.  To 
deteimine  that  question,  whether  the  charge  had  been  made 
upon  a  proper  foundation  or  not,  required  a  judicial  invcstiga- 
tion.  The  investigation  of  the  charge  was  a  judicial  act  and 
the  result  of  that  judicial  deliberation  was  the  exclusion  of 
the  plaintiff  from  the  House.  Therefore,  the  case  comes  ex- 
actly within  the  principle  laid  down  in  Doyle  v.  Falconer,  The 
punishment  for  having  made  the  charge  in  this  case  was  ths 
result  of  a  judicial  inquiry,  and  was  a  judicial  act,  if  ever 
there  was  one. 

It  is  argued  that  this  charge  was  a  contempt  of  the  House, 
for  which  the  House  had  a  right,  at  the  instant  it  was  made,  to 
require  an  apology,  and  that  if  the  House  had  the  right  then 
it  undoubtedly  had  an  equal  right  to  deliberate  as  to  the  cir- 
cumstances of  the  matter,  and  pronounce  the  same  adjudication 
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after  deliberating  that  it  had  the  right  to  pronounce  at  the 
moment.  Can  any  weight  be  attached  to  that  argument, 
strong  as  it  appears  at  first  sight,  when  we  consider  that  the 
resolution  excluding  the  plaintiff  does  not  refer  to  the  charge  at 
all  ?  It  sets  out  that  the  plaintiff  has  taken  his  seat  without 
having  made  the  apology  dictated  by  the  House,  and  has 
thereby  been  guilty  of  a  contempt  of  the  House,  for  which  it 
is  resolved  that  he  be  excluded  until  he  signify  to  the  Speaker 
that  he  is  ready  to  make  the  required  apology.  It  was  upon 
that  ground  that  the  plaintiff  was  assaulted  and  turned  out  of 
parliament.  The  argument  of  the  hon.  Attorney  General  was 
that  the  making  of  that  charge  was  an  obstruction  of  business 
for  which  the  House  was  justified  under  the  case  of  Doyle 
V.  Falconer,  in  excluding  the  plaintiff.  The  answer  to  £hat 
argument  is  that  it  was  not  for  that  olsbruction,  if  any,  at  all, 
but  for  the  refusal  to  make  the  apology,  and  for  no  other  rea- 
son, that  the  plaintiff  was  eventually  excluded  from  the 
House. 

But  it  is  argued  that  the  refusal  to  make  the  apology  was 
an  obstruction  of  the  business  of  the  House.  I  answer,  noth- 
ing of  the  kind  is  stated  in  the  pleadings.  The  pleadings 
charge  the  plaintiff  with  violent  language,  etc.  But  they 
nowhere  allege,  nor  is  it  anywhere  proved  that  the  refu- 
sal to  apologize  was  an  obstruction  of  the  business  of  the 
House.  Even  if  the  defendants  could  ask  the  Court  to  come 
to  the  conclusion  that  his  remaining  there  was  an  obstruc- 
tion, it  is  not  such  an  obstraction  as  is  contemplated  in  the 
case  of  Doyle  v.  Falconer,  That  was  an  open  violation  of 
the  decency  of  the  House,  of  which  the  House  was  bound  to 
take  notice. 

McDonald^  Q,  C, —  The  plaintiff  in  this  case  made  certain 
charges  in  good  faith  against  an  officer  of  the  House  of  which 
he  was  himself  a  membei.  I  am  glad  that  my  duty  to  my 
client  does  not  oblige  me  to  say  that  the  charges  were  well 
founded,  but  the  question  is  whether  they  were  made  in  good 
faith  or  not,  and  how  the  House  of  Assembly  dealt  with  them. 
They  in  the  first  place  recognized  the  right  of  the  plaintiff  to 
make  the  charges  and  to  have  them  duly  investigated.  An 
investigation  took  place  and  there  was  a  report  presented  and 
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adopted.  The  plaintiff  had  said,  when  making  the  charges,  that 
he  would  apologize  if  he  was  wrong,  bat  he  never  had  an  op- 
portunity given  him  to  apologize  without  doing  what  would 
degrade  him  as  a  man  and  subject  him  to  the  contempt  of  the 
country.  An  apology  was  dictated  to  him  by  the  House  in 
which  he  was  made  to  admit  that  he  was  a  liiar,  a  slanderer, 
and  a  dishonorable  man.  No  wonder  such  a  sentence  has  been 
spoken  of  as  more  degrading  than  imprisonment.  The  plain- 
tiff never  refused  to  express  his  regret  to  the  Provincial  Secre- 
tary. But  the  moment  the  report  was  made  the  majority  of 
the  Legislature,  apparently  moved  by  political  hatred  towards 
the  plaintiff,  dictated  to  him  an  apologetic  statement  which  it 
would  have  been  a  falsehood  forhim  to  have  made,  and  he  re- 
fused to  make  it.  There  is  nothing  in  any  of  these  resolu- 
tions to  show  that  the  refusal  to  make  that  apology  was 
treated  as  an  obstruction  of  the  business  of  the  House.  As 
soon  as  the  report  was  adopted  Mr.  Morrison  moved  a  resolu- 
tion, reciting  the  charges  against  the  Provincial  Secretary,  the 
investigation  and  report  of  the  committee,  and  that  the  plain- 
tiff in  preferring  such  a  charge,  without  due  and  proper  inves- 
tigation, had  been  guilty  of  a  breach  of  privilege.  No  oppor- 
tunity was  ever  given  to  the  plaintiff  to  negative  the  assertion 
that  the  charge  had  been  made  without  due  investigation. 
That  point  was  never  inquired  into  by  the  Committee  at  all, 
or  if  so,  only  incidentally. 

The  next  resolution  that  was  carried  by  the  House  was  a 
resolution  requiring  the  plaintiff  to  appear  •d.t  the  Bar  of  the 
House,  with  the  doors  open,  and  make  an  apology,  the  terms 
of  which  were  dictated  by  the  House,  and  which  admitted,  not 
only  that  the  charge  was  unfounded,  but  that  it  had  been 
made  without  sufficient  and  due  consideration.  There  was 
nothing  said  in  this  or  in  any  of  the  resolutions  passed  by  the 
House,  of  the  violent  language  and  irregular  conduct,  or  the 
obstruction  of  the  business  of  the  House,  upon  which  the  defen- 
dants now  seek  to  justify  the  expulsion.  There  is  not  a  single 
word  in  the  evidence  to  show  that  the  plaintiff  when  assaulted 
was  not  sitting  in  his  place  ready  to  proceed  with  the  business 
of  the  country.  The  plaintiff,  no  doubt,  when  these  oppres- 
sive resolutions  were  adopted,  used  warm  language, — language 
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that  was  perhaps  to  be  regretted,  but  which  was  nevertheless 
perfectly  justified  by  the  circumstances  of  the  case,  and  by  the 
example  of  the  best  and  foremosb  men  that  ever  sat  in  the 
House,  If  there  could  be  anything  that  would  justify  the 
use  of  warm  or  even  violent  language,  surely  it  was  the  action 
adopted  by  the  House  in  this  case. 

The  first  argument  of  the  learned  Attorney  General  was  that 
the  issue  of  fact  had  been  proved  for  the  defendants ;  but 
surely  I  have  a  right  to  inquire  into  the  character  of  the 
evidence  received  upon  which  those  issues  were  found.  One 
of  the  rules  of  the  House  is  that  when  any  member  violates 
the  order  of  the  House,  he  should  be  called  to  order  by  the 
Speaker,  and  dealt  with  according  to  the  rules  of  the  House. 
I  submitted  evidence  that  the  plaintiff  had  never  been  called 
to  order  except  on  two  occasions.  There  is  no  proof  that  dur- 
ing the  whole  of  those  exciting  discussions  he  was  ever  called 
to  order  except  upon  two  occasions,  and  that  fact  is  shown  by 
the  Speaker  himself,  who  was  examined. 

Cites  i  Moore  P.  C.  G,  63,  11  Moore,  P.  C.  C,  347,  and 
closes  by  referring  to  the  objections  taken  to  various  portions 
of  Uie  evidence. 

Weatherbe  in  reply.  The  plaintiff's  counsel  has  rested  his 
whole  case  on  the  contention  that  the  proceedings  of  the  House 
of  Assembly  were  an  adjudication  upon  a  contempt.  While 
there  is  a  constitutional  question  as  to  the  rights  of  a  legisla- 
tive assembly,  and  while  there  may  be  a  .distinction  drawn 
between  the  legislatures  of  different  colonies,  this  case  is  not 
necessarily  to  be  decided  on  that  argument  at  all.  We  have 
raised  from  the  first — and  asked  the  plaintiff  to  answer — ^a 
question  with  regard  to  pleading  which  comes  up  constantlj" 
in  the  courts  as  to  trespass  to  the  person,  jmtifiimtion  and 
replication.  That  is  one  of  the  main  difficulties  on  the  part  of 
plaintiff.  All  that  is  said  in  reply  is  that  a  skilful  pleader 
might  entitle  his  client  to  judgment.  The  Court  will  give 
judgment  to  the  party  entitled  to  it  on  the  record.  This  is  an 
action  for  trespass  to  the  person.  The  language  Sescribingthe 
plaintiff  as  a  member  of  the  House  of  Assembly  is  only  des- 
criptive. A  man  may  be  turned  out  of  a  vestry  meeting  or  a 
church  for  improper  conduct,  and  the  same  rule  applies  to  the 
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House  of  Assembly,  even  if  judicial  powers  are  denied  to  that 
body. 

Here  there  are  special  pleas  of  justification.  What  comes 
then  ?  If  there  is  no  replication,  there  is  a  simple  traverse 
raising  an  issue  of  fact.  Every  matter  pleaded  has  been 
replied  to  and  as  distinctly,  clearly,  and  positively  denied 
under  our  statute  as  if  replications  of  actual  denial  had  been 
filed  and  served.  Now,  is  the  Judge  at  ni%i  priiia  to  be  called 
on  to  take  the  case  out  of  the  hands  of  the  pleader  and  ple^d 
for  the  party,  or  to  take  evidence  of  a  confession  and  avoid- 
ance and  make  a  case  for  him.  The  judge  has  one  sole  duty, 
and  that  is,  to  put  to  the  jury  the  question  raised  by  the  parties 
themselves.  4  Foster  Jk  Fiiilayson  440.  The  plaintiff  has  a 
right  to  have  a  confession  and  avoidance  by  a  replication  put 
on  the  record,  if  that  is  really  his  position  in  Court,  by  amend- 
ment. 

The  Court  has  been  told  that  there  is  a  distinction  between 
the  Imperial  Parliament  and  Colonial  Legislatures.  That  is 
true,  yet  the  authorities  give  some  power  to  the  Colonial 
Legislatures.  They  have  such  powers  as  are  necessary  to  self- 
preservation  and  the  preservation  of  their  own  dignity.  It 
may  be  said  that  we  are  estopped  by  the  evidence,  which  shows 
that  this  plaintiff  was  turned  out  simply  and  solely  on  a  cer- 
tain resolution.  Was  he  ?  It  may  have  been  the  intention  to 
put  him  out  on  this  resolution,  but  I  think  there  is  no  evidence 
from  the  first  to  the  last  to  show  that  he  was  put  out  on  the 
resolution,  and  plaintifi^s  counsel  brought  out  the  only  item  of 
testimony  on  the  minutes  in  reference  to  that  subject.  The 
Sergeant-at-Arms  says  :  "  I  received  orders  from  the  Speaker." 

One  of  the  counsel  for  plaintiff  says,  you  waited  too  long 
before  taking  action  on  the  affair.  The  other  says  that  the 
plaintiff  never  had  a  moment's  time  to  apologize.  The  dignity 
and  usefulness,  and  the  purposes  for  which  the  Assembly 
exists,  would  all  be  lost  if  such  conduct  as  this  plaintiff  was 
guilty  of  were  tolerated.  But  we  are  told  that  our  resolution 
shows  that  we  did  not  eject  him  for  those  reasons  at  all,  but 
that  we  did  it  as  a  judicial  matter,  and  that  we  should  have 
put  him  out  instanter.  That  seems  absurd.  It  is  true  enough 
we  could  not  imprison  him  or,  in  a  sense,  punish;  but  in  the  case 
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of  Doyle  v.  Falconer^  which  is  relied  on  by  plaintiffs  counsel, 
the  Court  held  that  a  punishment  could  be  inflicted  in  one 
sense  of  the  word.  It  is  merely  a  play  upon  words  to  say  that 
the  judgment  does  not  warrant  a  punishmcfnt,  but  simply  an 
exclusion  from  the  House.  The  English  judges  go  upon  the 
ground  that  there  must  always  be  a  remedy.  They  do  not 
leave  a  colonial  legislature  without  its  ample  remedy.  Let  it  be 
conceded  that  no  member,  for  instance,  ought  to  get  up  and  refer 
to  another's  pei'sonal  cleanliness  and  piety,  or  to  use  the  lan- 
guage which  it  is  in  evidence  that  the  plaintiff  here  used  to- 
wards his  fellow-members  in  the  House  of  Assembly,  without 
being  liable  to  removal.  (Mr.  Weatherbe  here  alluded  to  the 
successive  steps  taken  previous  to  the  exclusion  of  the  plaintiff 
from  the  House — the  in3blent  and  inexcusably  vulgar  language 
used  by  the  plaintiff  in  the  course  of  the  discussions  that  took 
place,  the  undertaking  of  the  plaintiff,  when  making  the 
charge  against  the  Provincial  Secretary  found  to  be  untrue  ; 
the  finding  of  the  Committee,  the  refusal  of  the  plaintiS 
to  apologize,  and  the  repeated  and  persistent  efforts  to  annoy 
members.)  Was  not  that  an  obstruction  of  the  business  ?  The 
House  must  do  something  for  self-preservation.  They  must 
either  put  out  the  offender  instanter  or  give  him  an  oppor- 
tunity to  apologize.  He  was  led  out  in  the  most  gentle  man- 
ner. The  law  laid  down  in  the  English  cases  gives  the  House 
the  power  to  call  in  a  policeman,  if  need  be.  The  apology  was 
framed  by  the  House  itself,  according  to  universal  custom.  It 
was  the  mildest  apology  that  could  be  dictated,  and  was  in  the 
veiy  words  in  which  the  member  stated  that  he  would  apolo- 
gize. Plaintiff  had  been  guilty  of  conduct  which,  the  Court 
has  here  stated,  went  beyond  the  bounds  of  decency,  and  the 
Legislature  was  bound  to  do  something  for  the  preservation  of 
its  own  dignity.  I  do  not  think  the  Court  will  hold  that  the 
House  could  proceed  under  the  fire  of  such  tongue  as  plain- 
tiffs. Could  this  Court  proceed?  Removal  was  necessary. 
Suppose  a  member  sat  in  the  House  who  was  physically  unfit 
to  sit  with  gentlemen,  what  course  would  the  House  have  but 
to  put  him  ©ut,  unless  he  purged  himself  ?  Every  member 
must  preserve  his  personal  decency.  The  case  here  is  strictly 
analogous  in  principle.     But  we  are  told  that  there  is  not 
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enough  in  the  resolution  to  cover  the  facts  upon  which  we  rest 
the  defence  of  the  House  of  Assembly.  That  is  purely  a  techni- 
cality. We  have,  under  the  pleas,  put  the  whole  facts  of  the 
case  in  proof  to  show  that  that  resolution  for  the  removal  of 
the  offending  member  was  justified  in  view  of  his  conduct 
The  cases  cited  for  the  plaintiff  do  not  show  that  the  House 
cannot  investigate  a  member's  conduct.  There  is  not  a  word  of 
that.  They  simply  show  that  the  House  cannot  commit  for  a 
contempt.  The  resolution  for  the  exclusion  of  the  plaintiff  fol- 
lows the  very  wording  of  the  judgment  in  the  Privy  Council. 

We  have  pleaded,  still  further,  that  what  was  done  was  done 
under  the  rules  and  usages  of  the  House  of  Assembly.  We 
put  the  evidence  of  that  before  the  jury,  that  the  rule  justify- 
ing the  proceedings  of  the  House  in  this  case  had  been  adopt- 
ed by  that  member  himself.  Plaintiff  says,  I  admit  there  was 
such  a  rule,  but  it  was  vZtra  vires  ?  I  maintain  that  if  he 
wished  to  contend  that  the  rule  was  tUtra  vires  he  was  bound 
to  put  such  a  plea  on  the  record.  The  verdict,  as  it  now 
stands  with  the  pleadings,  is  that  there  was  no  such  rule  at 
all.  If  there  is  anything  in  the  rules  of  pleading  at  all,  a  plea 
such  as  we  have  set  up  here  must  be  met  by  a  plea  of  confes- 
sion and  avoidance. 

Evidence  was  admitted  that  should  not  have  been.  There 
was  no  plea  to  justify  the  admission  of  the  minority  report 
It  probably  increased  the  damages.  We  could  not  have  put 
in  the  majority  report  without  putting  it  on  the  record,  and 
how  can  the  plaintiff  get  in  an  ex  parte  statement  of  Mr. 
Holmes*,  which  is  all  that  the  minority  report  amounts  to,  and 
that  without  pleading  it 

Cites,  as  to  the  whole  case,  7  Bing,,  305,  9  Bing.,  727, 13  if. 
&  TT.,  781,  ^  A  <fe  G,  699,  8  El  A  A,  8,  ^  5.  <fe  Ad.,  663. 

RrrcHiE,  Eq.  J.,  now,  (Dec.  13,  1876),  delivered  the  judg- 
ment of  the  Court : — 

This  action  was  brought  to  recover  damages  against  the 
defendants,  the  Speaker  and  certain  members  of  the  House  of 
Assembly  of  the  Province,  together  with  the  Sergeant  and 
Assistant  Sergeant-at-Arms  of  that  body,  by  the  plaintiff,  a 
member,  for  having  assaulted  and  with  force  and  violence 
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ejected  and  expelled  him  from  the  House  and  his  seat  therein, 
and  causing  him  to  be  kept  expelled  therefrom,  and  prevent- 
ing him  from  enjoying  his  rights  and  privileges  as  a  member 
of  the  Legislature  ;  and  a  verdict  having  been  obtained  by  him 
with  8500  damages,  the  defendants  now  seek  to  have  the  rule 
-nisi,  which  they  have  taken  to  set  it  aside,  made  absolute. 

It  appears  from  the  evidence  which  was  given  in  support  of 
the  defendant's  pleas  of  justification,  that  on  the  16th  of  April, 
1874,  the  plaintiff,  in  his  place  in  the  House  of  Assembly, 
charged  Mr.  Vail,  one  of  the  defendants,  then  being  Provincial 
Secretaiy  and  a  member  of  the  House,  with  having  altered  and 
falsified  certain  public  records  belonging  to  the  Crown  Land 
Office,  consisting  of  grants,  maps  and  records  of  grants,  after  the 
signature  of  the  Lieut.-Govemor  had  been  affixed  to  the  grants, 
and  he,  at  the  same  time,  intimated  that  he  would  not  consider 
them  safe  if  Mr.  Vail  had  access  to  them.  For  this  he  was  not 
called  to  order,  but  Mr.  Vail  asked  for  a  committee  to  investi- 
gate the  charges,and  a  resolution  was  adopted  appointing  a  com- 
mittee of  three  members  for  that  purpose.  On  the  24th  of  April 
a  report  was  made  by  two  of  .them  as  follows: — "The  committee 
appointed  to  investigate  the  charges  made  by  Douglas  B. 
Woodworth,  Esq.,  member  for  the  County  of  Kings,  on  the 
16th  day  of  April  last  past,  in  the  House  of  Assembly,  against 
the  Hon.  Provincial  Secretary,  beg  leave  to  repoii  that  after 
having  investigated  the  charges  preferred,  we  find  that  said 
charges  are  altogether  unfounded,  and  that  the  evidence  pro- 
duced has  completely  exculpated  the  Hon.  Prov.  Secretary 
therefrom ;"  which  report  was  received  and  adopted  by  the 
House,  and  thereupon  the  following  resolution  was  moved  and 
seconded : — 

"  Whereas,  Douglas  B.  Woodworth,  Esq.,  member  for  the 
County  of  Kings,  did,  in  his  place  in  the  House  of  Assembly 
of  this  Province,  on  the  16th  of  April,  instant,  charge  the 
Honorable  the  Provincial  Secretaiy  with  having  altered  cer- 
tain records  of  the  Crown  Land  Department  after  the  same 
had  been  signed  by  His  Honor  the  Lieut-Qovemor  and  the  said 
Hon.  Provincial  Secretary,  and  the  Commissioner  of  Crown 
Lands,  which  said  charge  involved  a  high  crime  and  misde- 
meanor: 
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''And  wItereaSy  the  said  charge  has  been  fully  investigated 
by  a  committee  of  this  House,  and  has  been  ascertained  to  l>e 
utterly  unfounded,  and  the  said  Provincial  Secretary  has  been 
completely  exculpated  therefrom,  as  fully  appears  from  the 
repoit  of  a  committee  adopted  by  this  House ; 

"And  whereas,  the  said  charge  was  preferred  without  due 
and  proper  investigation  by  the  said  Douglas  B.  Wood  worth,  and 
was  accompanied  by  expressions  tending  to  lead  the  House  to 
believe  that  the  said  charge  was  founded  in  fact,  and  could  be 
sustained ; 

*'  Therefore  resolved,  that  this  House  feel  it  to  be  their  duty  to 
express  the  opinion  that  in  preferring  such  a  charge,  without 
adequate  and  sufficient  evidence  to  sustain  the  same,  or  the 
proper  and  necessaiy  preliminary  investigation  requisite  to 
the  formation  of  a  correct  opinion  thereon,  the  said  Douglas  B. 
Wood  worth  has  been  guilty  of  a  breach  of  privilege,  and  that 
he  be  dealt  with  according  to  the  rules  of  Practice  of  Parlia- 
ment." 

Which  resolution  was  passed  by  the  House  on  the  28th  of 
April,  and  the  House,  on  the  30th  of  April,  passed  the  follow- 
ing resolution : — 

"Resolved,  that  this  House  is  of  opinion  that  Mr.  Wood- 
worth,  in  making  the  charge  against  the  Hon:  Provincial  Sec- 
retary, on  the  16th  of  April,  inst.,  viz. :  of  having  altered 
certain  records  of  the  Crown  Land  Office,  after  the  same  had 
been  signed  by  the  Governor,  and  Prov.  Secretary,  did  so 
without  f oimdation,  and  without  sufficient  evidence  to  justify 
him  in  makinr  so  grave  an  accusation,  and  therefore,  that 
Mr.  Woodworth  do  appear  at  the  Bar  of  the  House,  and 
with  the  doors  of  the  said  House  open,  make  the  following 
apology,  viz. :  Being  convinced  that  in  making  the  charge  I 
did  so  without  sufficient  evidence  to  authorize  me  in  my  place 
in  Parliament  to  accuse  a  member  of  this  House  of  so  serious 
an  offence,  I  do  now  apologize  therefor  to  this  House,  and  trust 
to  be  excused  by  this  House  for  having  preferred  such  a  chai^ 
without  sufficient  and  due  consideration." 

And  Mr.  Woodworth,  in  his  place  in  the  House,  having  de- 
clined to  make  the  apology  dictated  in  that  resolution,  the  fol- 
lowing resolution  was  adopted  by  the  House  : — 
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"  Resolved,  that  the  refusal  of  Mr.  Woodworth,  the  member 
for  the  County  of  Kings,  to  make  the  apology  dictated  by  this 
House,  is  a  contempt  of  this  House. 

"  Besolved  further,  that  this  House  cannot,  consistently  with 
its  dignity,  admit  Mr.  Woodworth  to  take  his  seat  until  he 
comply  with  the  order  of  this  House,  and  make  the  apology 
dictated  by  this  House,  and  therefore  he  be  required  forthwith 
to  withdraw  from  this  House  until  such  apology  be  made." 

The  plaintiff  was  in  the  House  when  this  resolution  passed, 
and  having  declined  to  withdraw,  the  following  resolution  was 
adopted  : 

"  Douglas  B.  Woodworth,  Esquire,  member  for  the  County  of 
Kings,  having  this  day  taken  his  seat  without  having  made  the 
apology  dictated  by  this  House,  in  the  resolution  of  the  28th 
day  of  April,  instant,  and  having  refused  to  withdi-aw 
from  the  House  in  obedience  to  the  resolution  just  passed  by 
the  House ; 

"  Therefore  resolved,  that  the  said  Douglas  B.  Woodworth  be 
forthwith  removed  from  the  House  by  the  Sergeant-at-Arms, 
and  be  excluded  therefrom  until  he  shall  have  signified,  to  His 
Honor  the  Speaker,  that  he  is  prepared  to  make  the  apology 
required  by  the  House." 

And  thereupon  the  plaintiff,  in  pursuance  of  such  resolution, 
was  removed  from  the*  House  by  the  Sergeant-at- Aims  and  his 
Assistant,  two  of  the  defendants. 

The  defendant's  justification  must  depend  solely  on  evidence 
connected  with  the  subject  referred  to  in  these  resolutions. 
The  only  grounds  of  complaint  againt  the  plaintiff,  for  which 
Le  was  expelled  from  the  House,  were  the  charges  he  made 
against  Mr,  Vail,  and  his  declining  to  make  the  apology  dic- 
tated to  him ;  and,  therefore,  all  evidence  adduced  by  the 
defendants  at  the  trial  of  alleged  misconduct  on  the  part  of 
the  plaintiff,  on  other  and  different  occasions  in  relation  to 
other  persons,  cannot  justify  the  act  complained  of,  if  it  is  not 
justifiable  on  the  grounds  set  out  in  the  resolution,  and  in  my 
opinion  all  such  evidence  was  irrelevant  to  the  issue,  and 
ought  not  to  have  been  received,  as  it  constituted  no  justifica- 
tion, though  it  might  diminish  the  amount  of  damages : — It  was 
certainly  calculated  to  have  that  effect,  and  it  could  not  be 
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legitimately  introduced  for  that  purpose.     "We  have,  therefore, 
to  consider  whether  the  expulsion  of  the  plaintiff  from  hig 
seat  in  the  House  was  justifiable  on  those  grounds;  in  other 
words,  whether  the  House  of  Assembly  of  this  Province  has  the 
power  of  passing  the  resolution  for  the  causes  therein  assigned, 
and  enforcing  them  against  the  plaintiff  as  they  have  done. 
The  Attorney  General,  on  the  part  of  the  defendants,  took  the 
broad  ground  that  the  House  of  Assembly  in  dealing  with  one 
of  its  members  in  relation  to  his  conduct  within  it,  was  not 
amenable  to  any  other  tribunal  for  its  act ;  that  it  possessed 
the  power  of  punishing  him  for  a  contempt,  and  that  what 
constituted  a  contempt  was  for  the  House  alone  to  decide,  and 
he  claimed  for  it  the  like  powei*s  and  privileges  as  are  possess- 
ed by  the  House  of  Commons  of  Great  Britain.     This  position 
is  wholly  untenable;   no  inherent  right  to  such  powers  can, 
with    any  reason,  be    claimed    for    a    Provincial     Legisla- 
ture,  since   the   decision    of    the    Privy  Council,  in  Kielley 
V.  CarsoTiy  5  M.  P.  C.  C,  03  and  Fenton  v.  Hampton,  11 IL 
P.  C.  C,  347,  which  ignored  such  powers  in  a  Colonial  Legis- 
lature, and  held  that  it  possessed  only  such  powers  as  were 
reasonably  necessary  for  the  proper  exercise  of  its  functions ; 
and  that  the  law  and  custom  of  Parliament  applied  exclusive- 
ly to  the  Lords  and  Commons  of  England ;  and  the  case  of  the 
Speaker  of  the  Assembly  of  Victoria  v.  Glass,  L,  iJ.,  3  P.  G, 
C,  560.,  cited  and  much  relied  on  by  the  Attorney  General,  is 
entirely  consistent  with  this  doctrine  and  confirmatory  of  it, 
in  cases  where  as  in  this  Province,  no  special  powers  had  been 
conferred  on  the  Legislative  Assembly  as  they  had  been  in 
Victoria,  the  Assembly  of  that  Colony  having  been  endowed 
by  statute  with  all  the  privileges  and  powers  enjoyed  by  the 
British  Hoase  of  Commons. 

Though  not  entitled  to  the  powers  and  privileges  to  the  ex- 
tent contended  for,  it  is  obvious  that  colonial  legislatures 
must  be  clothed  with  authority  to  repress  disorderly  conduct 
during  their  proceedings,  and  to  resort  to  such  means  as  may 
be  necessary  to  effect  Uiat  object,  and  enable  th^n  to  perform 
their  legiaktive  duties ;  and  in  Doyle  v.  Falconer,  L.  R.,  1  P. 
C.  C,  328,  this  question  came  up.  There  the  offence  consisted 
in  a  member  of  the  Houae  of  Asaeinbly  of  Dominica  when 
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called  to  order  by  the  Speaker  for  transgressing  the  rules  of 
the  House,  insulting  him  very  grossly,  saying,  among  other 
things,  that  he  was  a  disgrace  to  the  House ;  whereupon  the 
House  resolved  that  he  had  been  guilty  of  a  high  contempt  of 
the  House,  and  that  he  should  "be  held  in  such  contempt  till 
he  should  have  apologized.  And  upon  being  called  upon  to 
make  the  apology  by  the  Speaker  he  refused,  and  said  to 
him,  among  other  things,  "  you  were  expelled  for  robbery,  the 
minutes  of  1845  can  show  it,"  In  consequence  of  this  the 
House  resolved  that  being  in  contempt,  and  having  been 
called  upon  to  apologize,  and  having  refused  to  do  so,  and 
having,  while  so  in  contempt,  interrupted  and  obstructed  the 
business  before  the  House,  he  should,  for  his  disorderly  con- 
duct and  contempt,  be  taken  into  custody,  and  committed  to*' 
^aol  during  the  pleasure  of  the  House. 

K  that  House  had  possessed  the  power  of  punishing  one  ofi 
its  members  for  a  contempt,  no  fault  surely  could  have  been, 
found  with  its  exercise  •in  such  an  aggravated  case  as  this. 
But  the  Court  held  that  it  had  no  such  power,  and  that  it  had 
ousted  illegally.  At  the  same  time  the  Court  recognised,  in  such 
A  body,  the  right  of  protecting  itself  against  the  disorderly 
conduct  of  a  member,  so  as  to  secure  order  and  decorum  in 
debate,  and  that  resort  might  be  had  to  his  removal.,  or  even 
■expulsion,  if  he  obstructed  its  proper  action  durin  g  its  sit- 
tings, as  that  was  necessary  for  its  self-preservation. 

In  the  light  of  these  decisions,  the  question  for  us  is  whether 
the  removal  of  the  plaintiff,  under  the  circumstances  of  this 
case,  was  necessary  to  enable  the  House  properly  tio  perform 
its  functions,  or  I  should  rather  say,  whether  the  jury  wenj 
justified  in  finding,  as  they  have  done  by  their  verdict,  that 
there  was  no  such  obstruction  to  its  business  as  to  justify  his 
removal 

Withdrawing  from  our  consideration,  as  I  th'mk  we  are 
bound  to  do,  the  lai^  amount  of  irrelevant  matter  introduced 
with  the  pleas,  and  received  in  evidence,  to  whi(^  I  have  al- 
ready alluded,  it  is  difficult  to  see  on  what  ground  it  can  be 
contended,  that  the  plaintiff  caused  any  obstruction  to  the 
House  in  the  performance  of  its  duties.  His  alleged  offence 
in  the  first  instance,  consisted  in  his  having  mftde  a  charge 
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against  a  member  of  the  House,  and  a  member  of  the  Govern- 
ment, the  subject  matter  of  which  was  one  proper  for  the 
consideration  of  the  House,  and  which  he  had  a  right  to  bring 
to  its  notice.  And  if  this  were  not  done  in  a  proper  manner, 
and  if  in  doing  so  he  used  languiige  which  was  deemed  unparlia- 
mentary, or  was  disorderly  in  his  conduct,  he  should  have  been 
.called  to  order  at  the  time,  and  the  matter  disposed  of  as  pro- 
vided for  by  the  12th  and  13th  rules  of  the  House,  in  evi- 
tJence,  which  direct  the  mode  of  proceeding  in  such  cases. 
But  the  complaint  against  the  plaintiff  was  not  that  in  mak- 
ing the  charge  against  Mr.  Vail,  he  did  so  in  an  unparliamen- 
tary manner,  but  simply  that  he  made  a  charge  against  him 
which  involved  a  high  crime  and  misdemeanor,  and  thereupon, 
investigation  having  taken  place,  the  House,  coming  to  the 
conclusion  that  it  was  unfounded  and  made  without  suffi- 
cient evidcjnce  to  sustain  it,  and  without  the  necessary  prelimi- 
nary investigation,  resolved  that  he  had  been  guilty  of  a 
breach  of  privilege.  Assuming  this  to  be  all  true,  it  is  some- 
what difficult  to  perceive  how  the  conduct  of  the  plaintiflT 
could  be  held  to  be  a  breach  of  privilege.  Certainly  there  is- 
nothing  alleged  against  him  which  rendered  his  removal 
necessary  to  enable  the  House  to  conduct  its  business 
or  perforin  its  functions  as  a  legislative  body,  however 
blamewor^Jiy  and  subject  to  censure  he  may  have  beenr 
in  not  having  more  fully  investigated  the  subject  before 
making  the  charge.  The  Hou§c,  having  come  to  this  de- 
cision, proceeded  to  adjudge  that  for  his  offence  he  should 
make  an  apology,  in  a  form  dictated  to  him,  which  h%  declined 
to  do,  and  this  is  the  important  point  of  the  ease;  for  it  wa» 
for  this  ref asal  that  he  was  adjudged  guilty  of  a  (tontempfc 
of  the  House,  and  was  required  to  withdraw,  and  on  his  re- 
fusal to  do  so,  was  removed  from  his  seat  and  excluded  from- 
the  House  till  he  should  express  to  the  Speaker  his  willing- 
:  ness  to  make  the  required  apology.  In  effect,  having  adjudi^ 
'  cated  on  the  question  and  decided  that  the  plaintiff  had  been 
^guilty  of  contempt,  the  House  punished  him  for  such  oon- 
-tempt  by  removing  him  from  the  House,  and  depriving  him 
^f  his  privileges  as  a  member  till  he  should  purge  himself  of 
the  contempt  by  making  the  prescribed  apology;   and  the 
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jury  have  found  under  the  charge  of  the  Judge  that  the  ex- 
acting of  the  apology  was  for  a  past  offence,  and  the  plaintiff 
was  turned  out  of  the  House  because  he  would  not  repeat  it, 
though  he  was  not  then  obstructing  the  business  of  the 
House,  and  I  do  not  see  how,  under  the  evidence,  they  could 
have  arrived  at  any  other  conclusion.  Indeed  there  is  nothing 
whatever  to  indicate  that  the  House  took  the  action  it  did  on 
account  of  any  unparliamentary  or  disorderly  conduct  on  the 
part  of  the  plaintiff  which  was  calculated  in  any  way  to  in- 
terfere with  the  House  in  the  performance  of  its  legislative 
duties. 

I  have  omitted  t->  refer  to  a  position  taken  at  the  argument, 
by  the  counsel  for  the  defendants,  that  though  the  House 
might  not  have  had  an  inherent  right  to  punish  for  a  contempt, 
yet,  that  under  the  rules  regulating  the  practice  of  the  House, 
the  right  had  been  acquired.  There  is  no  ground  for  such  a 
contention.  The  rule  referred  to,  the  S2nd,  in  terms  confers 
no  such  power,  it  merely  provides  that  in  cases  not  provided 
for  in  those  iiiles,  the  House  is  to  be  guided  by  the  rules, 
usages  and  forms  of  the  Imperial  Parliament,  which  can  only 
be  held  to  mean  in  the  performance  of  its  duties,  and  the 
exercise  of  such  rights  and  privileges  as  it  possessed ;  but  if 
by  the  express  terms  of  the  rule  all  the  right,  and  privileges 
of  the  Imperial  Parliament  had  been  conferred  on  the  House, 
it  would  have  been  inoperative,  as  these  could  only  be  confer- 
red by  the  whole  legislature  and  not  by  one  branch  of  it. 
Objection  was  taken  to  the  charge  of  the  learned  Judge  who 
tried  the  cause,  but  on  a  careful  consideration  of  it,  the  law 
was,  in  my  opinion,  correctly  stated,  and  the  case  properly 
placed  before  the  jury. 

The  only  other  point  urged  by  the  defendants'  counsel  re- 
lated to  the  improper  reception  and  rejection  of  evidence,  and, 
though  many  objections  appear  to  have  been  taken  in  the 
course  of  the  trial,  few  were  insisted  on  at  the  argument. 
That  which  was  principally  relied  on,  was  the  reception  in  evi- 
dence of  what  is  called  the  minority  report.  As  to  the  rest, 
no  grounds  were  shown  leading  to  the  conclusion  that  the 
defendants  had  any  reason  to  complain  of  the  rejection  of  any 
of  their  evidence,  or  the  receptiopi  of  improper  evidence  on 
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the  part  of  the  plaintiff.  As  regards  the  report  I  have  refer- 
red to,  it  does  not  appear  to  have  been  very  material  evidence 
The  document  contains  the  reasons  why  the  dissentient  mem- 
ber of  the  committee  appointed  to  investigate  the  charge 
against  Mr.  Vail  did  not  concur  in  the  report  of  the  majority, 
and  it  was  returned  to  the  House,  by  the  chairman  of  the 
committee,  with  his  report ;  it  was  thus  brought  to  the  know- 
ledge of  the  House  before  any  action  was  taken  against  the 
plaintiff,  and  if  th(;  report  was  received  in  evidence,  at  the 
instance  of  the  defendants,  I  see  no  reason  for  its  rejection,  as 
it  formed  pait  of  the  res  geatce;  but  if  the  view  I  have  taken 
of  the  law  be  correct,  that  in  their  proceeding  against  the  plain- 
tiff the  House  had  acted  ultra  vires,  its  reception  should  not 
affect  the  verdict,  for,  whether  received  or  rejected,  it  ought  not 
to  have  been  other  than  it  w^as,  and  by  our  Practice  Act,  Sec. 
211,  it  is  provided  that  no  new  trial  shall  be  granted,  on  ac- 
count of  evidence  improperly  received  at  the  trial,  if  in  the 
judgment  of  the  Court  there  be  other  evidence  sufficient  to 
sustain  the  verdict.  I  think,  therefore,  that  the  rule  nisi  for  a 
new  trial  should  be  discharged. 

DesBarres,  J.  I  agree  with  the  learned  Equity  Judge  that 
the  verdict  in  this  case  ought  not  to  be  disturbed.  To  my 
mind  the  cases  decided  in  the  Privy  Council  to  which  the 
earned  Judge  has  referred,  and  which  I  have  carefully  read 
are  decisive  on  the  important  point  in  this  case,  as  to  whether 
the  House  of  Assembly  of  Nova  Scotia  possessed  the  powers 
inherent  in  the  House  of  Commons  of  the  United  Kingdom 
of  punishing  for  contempt.  It  is  clear,  I  think,  that  it  does 
not.  If  any  such  power  had  been  possessed  by  a  Colonial  As- 
sembly upon  which,  like  our  own,  it  had  not  been  expressly  con- 
ferred by  Act  of  Parliament,  there  never  was  a  case  in  which 
there  was  greater  reason  to  exercise  it  than  in  the  case  of 
Doyle  V.  Falconer,  L.  R.,  P.  G.  C,  328,  where  a  member  of  the 
House  of  Assembly  of  Dominica  was  called  to  order  for  using 
the  most  gross  and  insulting  language  to  the  Speaker,  for  which 
it  was  resolved  that  he  was  guilty  of  High  Contempt  of  the 
House,  and  required  to  make  an  apology,  and  having  refused 
to  do  so,  and  while  in  contempt  obstructed  the  business  of  the 
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House,  he  was  committed  to  goal  during  the  pleasure  of  the 
House,  and  yet  it  was  held  that  although  the  House  had  the 
power  of  protecting  itself  against  the  disorderly  conduct  of  a 
member  by  removal,  or  even  by  expulsion,  it  had  acted  ille- 
gally by  committing  the  offending  member  to  gaol.  In  the 
present  case,  it  is  true,  the  plaintiff  was  not  committed  to  gaol, 
but  he  was  pronounced  to  be  in  contempt  for  having,  in  his  place, 
made  a  charge  against  the  Provincial  Secretary  of  that  day, 
h  en  a  member  of  the  House  of  Assembly,  for  which  he  was 
not  called  to  order,  on  whose  motion  a  committee  to  investi- 
gate this  charge  was  appointed  by  the  House. 

That  committee  having  investigated  the  subject  matter  of  the 
charge,  reported  that  the  charge  was  unfounded,  and  that  the 
evidence  produced  had  completely  exculpated  the  Hon.  Prov. 
Secretary  therefrom.  Upon  a  report  like  this,  so  completely 
vindicating  the  character  and  honor  of  that  gentleman  frcm 
the  imputation  made  against  him,  it  might  have  been  expected, 
and  probably  would  have  been  as  well  that  the  matter  would 
have  ended  there. 

But  two  days  after  the  report  was  received  and  adopted  by 
the  House,  viz.,  on  the  28th  of  April,  a  resolution  was  passed 
reciting  the  charge,  that  it  had  been  ascertained  to  be  without 
foundation,  and  pronouncing  it  to  be  a  high  crime  and  misde- 
meanor, that  it  had  been  preferred  by  plaintiff  without  due 
and  proper  investigation,  and  that  in  preferring  the  charge 
without  sufficient  evidence  to  sustain  it,  the  plaintiff  was 
guilty  of  a  breach  of  privilege,  and  that  he  be  dealt  with  ac- 
cording to  the  rules  and  practice  of  Parliament.  On  the  30th 
of  April  another  resolution  was  passed  by  the  House,  to  the 
effect  that  it  was  the  opinion  of  the  House  that  the  plaintiff, 
in  making  the  charge  of  the  16th  April,  which  was  recited, 
had  done  so  without  foundation,  and  without  sufficient  evi- 
dence to  justify  him  doing  so,  and  that  therefore  the  plaintiff' 
should  appear  at  Bar  of  the  House  of  Assembly  and  make 
the  following  apology,  viz. :  "  Being  convinced  that  in  making 
the  chaise,  I  did  so  without  sufficient  evidence  to  authorize 
me  in  my  place  in  Parliament  to  accuse  a  member  of  this 
Assembly  of  so  serious  an  offence,  I  do  now  apologize  to  the 
House  for  having  made  such  a  charge  without  sufficient  and 
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due  consideration."  The  plaintiff  having  declined  to  make 
that  apology,  another  resolution  was  passed  by.  the  House  of 
Assembly  to  this  effect :  "  That  the  refusal  of  Mr.  Woodworth, 
member  for  the  County  of  Kings,  to  make  the  apology  dicta- 
ted by  the  House,  is  a  contempt  of  this  House.  Resolved 
further,  the  House  cannot  consistently  with  its  dignity  admit 
Mr.  Woodworth  to  take  his  seat  until  he  comply  with  the 
order  of  the  House  and  make  the  apology  dictated  by  the 
House,  and  that  therefore  he  be  requested  forthwith  to  withdraw 
from  the  House  until  such  apology  be  made."  The  plain  tiff,  who 
was  present,  having  declined  to  withdraw,  the  final  resolution 
was  passed  as  follows  :  "  Douglas  B.  Woodworth,  the  member 
for  Kings,  having  this  day  taken  his  seat  without  having  made 
the  apology  dictated  by  this  House  in  the  resolution  of  the 
28th  April,  inst.,  and  having  refused  t<3  withdraw  from  this 
House  in  obedience  to  the  resolution  just  passed  by  the  House, 
Therefore  resolved,  that  the  said  Douglas  B.  Woodworth  be 
forthwith  removed  from  this  House  by  the  Sergeant-at-Arms» 
arid  be  excluded  therefrom,  until  he  shall  have  signified  to 
his  honor  the  Speaker  that  he  is  prepared  to  make  the  apolo- 
gy required  by  this  House."  For  refusing  to  withdraw  the 
last  order  of  the  House  was  enforced  through  the  Sergeant- 
at-Arms  and  his  assistant,  and  the  plaintiff  was  removed 
from  the  House,  while,  as  it  appears,  he  was  quietly  sitting  in 
his  seat,  and  offering  no  obstruction  to  the  proceedings  of  the 
House.  And  here  the  real  question  in  the  case  arises,  viz, : 
was  the  plaintiff  dismissed  from  the  House  for  refusinr  to 
make  the  apology  dictated  to  him,  for  which  he  was  pro- 
nounced to  be  in  contempt,  or  for  obstructing  the  proceedings 
of  the  House,  and  disorderly  conduct  ?  The  Jury,  under  a 
charge  of  the  learned  Judge  who  tried  the  cause,  in  which,  I 
think,  the  law  applicable  to  the  case  was  rightly  laid  down, 
have  found  that  the  plaintiff  was  dismissed  for  what  was  pro- 
nounced to  be  a  contempt,  viz. :  for  refusing  to  make  an  apology 
for  a  charge  preferred  against  the  Provincial  Secretary,  which, 
when  made,  was  not  considered  to  be  a  breach  of  privilege, 
and  for  the  investigation  of  which  the  House  had  deemed  it 
proper  to  appoint  a  special  committee,  who  had  reported  upon  it. 
The  jurj^  having  therefore  found  that  he  was  removed  for 
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a  paet  offence,  for  which,  according  to  my  apprehension  of  the 
law,  the  House  of  Assembly  did  not  possess  the  power  of  ex- 
pulsion which  they  exercised,  I  think  the  rule  for  setting  the 
vei-dict  aside  ought  to  be  discharged. 

McDonald,  J.  In  my  charge  to  the  Jury  who  tried  the 
cause,  [see  ante,  page  9]  I  fully  stated  the  view  whichi  then 
took  of  the  law,  and  it  is  entirely  in  accord  with  the  opinion 
of  the  learned  judges,  the  Judge  in  Equity  and  Mr.  Justice 
DesBarres. 

Although  I  have  given  much  consideration  to  the  case,  since 
that  time,  my  opinion  is  not  changed,  and  I  think  the  rule 
nisi  for  a  new  trial  ought  to  be  discharged. 

WiLKiNS,  J.,  delivered  the  following  dissentient  opinion: — 
Before  entering  on  a  consideration  of  this  case,  I  shall  briefly 
notice  the  change  which  judicial  opinion  with  regard  to  the 
powers  of  Colonial  Legislative  Assemblies  to  punish  for  con- 
tempt has  undergone  in  England.  In  the  case  of  Beaumont 
V.  Barrett,  decided  by  the  Privy  Council  in  the  year  1836 — a 
case  which  was,  indeed,  marked  by  the  feature  of  a  proved 
usage  for  a  considerable  period — it  was,  nevertheless,  decided, 
in  accordance,  as  was  then  thought,  with  an  opinion  held  by 
Lord  Ellenborough,  in  Biirdett  v.  Abbott,  and  in  perfect  har- 
mony with  principles  judicially  recognised  by  the  Supreme 
Court  of  the  United  States  of  America,  that  the  power  to 
punish  for  a  contempt  committed  against  a  legislative  body 
was  a  power  inherent  in  every  Legislative  Assembly  that 
possessed  supreme  legislative  authority,  whether  it  were  a 
contempt  which  directly  obstructed  the  due  course  of  pro- 
ceeding, or  one  that  merely  had  a  tendency  to  produce  that 
result.  In  that  case  the  Court  considered  a  power  to  exist  in 
the  Legislative  Assembly  of  Jamaica  to  imprison  for  a  con- 
tempt consisting  of  the  publication  of  a  libel  on  the  House 
without  the  walls  in  which  it  held  its  deliberations. 

The  Supreme  Couit  of  the  United  States,  in  Anderson  v. 
Dunn,  reported  in  6  Wheaton  204,  decided  that  the  House  of 
Representatives  had  by  necessary  implication,  in  other  words^ 
by  the  Common  Law,  a  general  power  of  punishing  and  com- 
mitting for  contempts,  although   the  Constitution  had  ex- 
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pressly  conferred  upon  it  a  power  that  was  limited  to  the 
punishment  of  contempts  when  committed  by  its  own  mem- 
bers. The  principle  of  the  decision  in  BeoMTnont  v.  Barrett 
was  repudiated  as  unsound  by  the  Privy  Council  in  its  later 
opinion  pronounced  in  Kidley  v.  Carson,  The  Supreme 
Court  of  the  United  States,  however,  does  not  appear  to  have 
ever  reversed  or  modified  its  decision.  In  this  connection  it 
may  be  observed  that  the  assumed  power  exercised  by  the 
House  of  Assembly  of  Nova  Scotia,  in  the  case  before  us,  was 
within  the  limits  of  that  power  conferred  on  the  House  of 
Representatives  by  the  Constitution  of  the  United  States,  and 
was  also  within  the  limits  of  the  powers  at  common  law,  re- 
cognised by  the  Federal  Court  in  Anderson  v.  Dunn.  And 
yet,  that  same  power  which  was  declared  in  the  last  men- 
tioned case  to  exist  under  the  common  law,  in  relation  to  the 
House  of  Representatives  of  the  Union,  has  been  judicially 
pronounced  by  the  Privy  Council  in  England,  in  Doyle  v. 
Falconer,  L.  R.,  1  P.  C.  C,  328,  not  to  have  that  foundation  in 
regard  to  a  British  Colonial  Legislature.  That  case  decided 
that  the  Legislative  Assembly  of  Dominica  did  not  possess 
.  the  power  of  punishing  a  contempt,  even  if  committed  in  its 
presence,  and  by  one  of  its  own  members. 

By  that  decision,  so  far  as  it  necessarily  extends,  we  are,  of 
course,  bound ;  and  were  the  case  under  present  review  a  case 
in  which  the  Legislative  Assembly  of  Nova  Scotia  had  pun- 
ished judicially  a  contempt  that  had  been  committed  in  its 
presence,  and  by  one  of  its  members,  DoyU  v.  Falconer 
would  govern  it.  I  think  it  is  not  that  case ;  and,  therefore, 
before  considering  this  case,  I  venture,  with  profound  respect 
for  the  high  Court  that  decided  the  former  one,  to  ofier  a  few 
•observations  on  the  reasoning  by  which  the  Lords  of  the 
Privy  Council  appear  to  have  reached  the  conclusion  anived 
at  in  Doyle  v.  Falconer.  I  am  not  so  presumptuous  as  to 
question  the  conclusion  itself.  I  may  add,  also,  that  nobody 
vcan  entei-tain  a  higher  sense  than  I  do  of  the  dignity,  the  im- 
partiality, the  learning  and  the  wisdom  of  the  Judicial  Com- 
mittee of  Her  Majesty's  Privy  Council.  We  hear  a  good  deal  of 
•"autonomy,"  just  now,  in  relation  to  the  absorbing  question 
of  the  day.     I  trust  the  day  is  far  distant  when  Nova  Scotia 
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will  have  an  "autonomy"  that  will  make  its  highest  Court  in- 
dependent of  the  control  of  the  high  tribunal  referred  to. 

When  so  enlightened  a  court  as  the  Supreme  Court  of  the 
United  States  recognised,  as  founded  on  the  common  law 
alone,  a  right  inherent  in  a  particular  Legislative  Assembly, 
which  has  not  even  now  attained  so  great  an  age  as  that 
which  marks  the  continued  existence  of  the  House  of  Assem- 
bly of  Nova  Scotia,  a  right  which  our  own  Supreme  Court 
of  Appeal  has  judicially  declared  not  to  have  that  foundation, 
in  relation  to  a  British  Colonial  Assembly,  even  a  subordi- 
nate judge  may,  I  think,  without  presumption,  consider 
briefly,  as  I  propose  to  do,  the  rationale  of  the  common  law 
view,  so  entertained  by  one  high  court,  and  so  repudiated  by 
another.  The  learned  Lord,  who  pronounced  the  opinion  of 
the  Judicial  Committee  in  Doyle  v.  Falconer,  used  these 
words:  "If  the  elaborate  judgment  which  was  pronounced 
in  Kielley  v.  Carson  has,  in  terms,  left  open  the  question 
which  is  raised  in  the  present  case,  it  has  stated  principles 
which  go  far  to  aflbrd  the  means  of  determining  that  ques- 
tion." Now,  it  is  because  I  feel  that  in  reference  to  the  ques- 
tion before  us,  the  same  cannot  be  said  of  Kielley  v.  Carson, 
nor,  save  to  a  limited  extent,  of  Doyle  v.  falconer,  that  I 
take  the  liberty  of  remarking  on  some  of  the  reasoning  which 
those  cases  present.  While  venturing  to  do  this,  I  confine 
myself  to  a  consideration  of  the  power  under  review,  as  exer- 
cised by  a  Legislative  Assembly,  in  relation  to  a  member  of 
that  Assembly,  oflending,  in  the  face  of  the  Assembly,  against 
the  Assembly  itsell 

The  learned  Lord  who  delivered  the  opinion  of  the  Com- 
mittee in  Doyle-  V.  Falconer,  while  considering  what  might 
be  ui^d  in  favor  of  the  right  contended  for,  said :  "  On  the 
*'  other  hand  it  may  be  urged,  with  at  least  equal  force,  that 
"  the  power  in  question  is  of  a  high  and  peculiar  character^ 
*•  that  it  is  in  derogation  of  the  liberty  of  the  subject,  and 
"  carries  with  it  the  anomaly  of  making  those  who  exercise  it 
"  judges  of  their  own  cause,  and  judges  from  whom  there  is 
"  no  appeal ;  and  that,  while  it  may  be  safe  to  entrust  it  to 
^  magistrates  who  would  all  be  personally  responsible  for  any 
•*'  abuse  of  it  to  some  higher  authority,  it  may  be  very  danger- 
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*'  ous  in  the  hands  of  a  body  which  from  its  very  constitution 
"  is  practically  ii  responsible."  While  I  feel  the  force  of  that 
reasoning  as  far  as  it  extends,  it  occurs  to  me,  nevertheless, 
that  something  might  be  said  on  the  other  side,  which  does 
not  appear  to  have  been  presented  to  the  minds  of  their  Lord- 
ships. The  judgment  decides  broadly  that  a  Colonia.1  Legis- 
lative Assembly  has  not,  as  such,  a  power  to  declare  a  con- 
tempt to  have  been  committed  in  its  presence  by  one  of  its 
own  members,  and  to  punish  for  it.  Yet  the  assumed  possi- 
ble abuse  of  the  power  is  not  very  probable,  in  relation  to  any 
Assembly  within  the  Queen's  Dominion,  upon  which  compe- 
tent authority  has  conferred  full  legislative  powers ;  and  it. 
could  only  affect  a  subject's  liberty  within  very  narrow  limits, 
and  those  confined  to  a  body  of  men  who  are,  in  a  certain 
sense,  in  voluntary  association  with  each  other.  A  Colonial 
Legislative  Assembly  is,  among  other  characters  that  it  bears, 
a  society  formed  under  circumstances  which  involve  a  pre- 
sumption that  eveiy  member  of  it  has,  when  he  entered  it 
consented  to  have  his  conduct,  in  presence  of  the  society,  reg- 
ulated by  the  majority  of  those  who  compose  it,  and  to  sub- 
mit to  its  sentence,  not  being  contrary  to  law,  nor  incon- 
sistent with  its  rules  and  usages,  if  pronounced  in  respect  of 
his  personal  demeanor,  as  a  member,  in  the  presence  of  the 
Body.  In  a  case  of  such  a  sentence  I  do  not  perceive  a  con- 
sequence of  the  anomaly  adverted  to  by  their  Lordships,  viz : 
that  of  a  power  exercised  by  a  judge  in  his  own  cause, — not  at 
least  to  any  alarming  extent.  The  censured  member  has,  in 
that  case,  in  a  certain  sense,  in  effect,  pronounced  sentence  on 
himself.  And  here  I  will  remark,  that,  at  the  time  when  this 
plaintiff  entered  the  Assembly  as  a  member  of  it,  which  he 
was  when  the  alleged  trespasses  were  committed,  the  Assem- 
bly had  made,  and  all  its  members  were  then  subject  to,  cer- 
tain standing  rules,  of  which  the  13th  is  in  these  terms,  viz : 

"  Though  freedom  of  speech  and  debate  be  the  undoubted 
privilege  of  the  House,  yet  whatsoever  is  spoken  in  the  House 
is  subject  to  the  censure  of  the  House." 

It  would  be  a  great  mistake  to  suppose  that  the  word  "  cen- 
sure "  thus  used,  is  limited  in  import  to  the  mere  brutum  fid' 
men  of  a  verbal  reprimand,  even  though  pronounced  under 
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the  imposing  circumstance  of  its  expression  ex  cathedra  by  the 
Speaker,  with  all  the  accessory  dignity  that  the  wig  could 
confer.  The  primary  and  true  meaning  of  the  word  is  its  un- 
doubted, meaning  in  the  context.  It  imports  'judgment,'  as 
the  original  Latin  word  signifies,  and  as  every  lexicographer 
of  authority  defines  it.  Shakespeai-e  has  used  it  to  express 
"  judicial  sentence.'*  The  32nd  rule  of  the  House  is  thus  ex- 
pressed:— "In  all  cases  not  herein  otherwise  provided,  the 
House  shall  be  guided  by  the  rules,  usages  and  forais  of  tho 
Imperial  Parliament."  If  this  plaintiff,  when  he  first  took  his 
scat,  had,  in  terms,  bound  himself  to  submit  to  the  13th  rule, 
a  consequence  would  have  been,  that  he  was  subject  to  the 
jivdgiiiemt — the  Sentence — of  the  House,  in  any  matter  of  his 
conduct  in  debate.  The  first  "  censure  "  of  the  House  in  the 
case  before  us  was,  as  we  shall  see,  in  effect,  that  the  plaintiff* 
had  abused  the  privilege  of  freedom  in  debate,  and,  in  termst 
that,  he  had  been  guilt})  of  a  breach  of  p/*ii'iZe(/e.  A  further 
protection,  to  some  extent  at  least,  from  the  abuse  supposed 
by  their  Lordships  is  found  in  the  power  of  a  constituency  to 
refuse  at  the  hustings  to  re-elect  a  late  Representative,  solicit- 
ing a  renewal  of  the  trust,  if  he  shall  have  abused  his  privilege 
as  a  member  of  the  Assembly,  and  conspired,  as  the  objection 
supposes,  with  others,  to  oppress  a  fellow  member,  and  to  de- 
prive him  of  his  natural  liberty. 

In  speaking  of  the  safeguards  that  exist  from  the  possible 
abuses  contemplated  I  have  not  mentioned  the  effects  of  disso- 
lution or  prorogation,  because  they  are  obvious.  But  suppose 
the  abuse  to  be  not  merely  potential,  but  actual,  it  could  not, 
in  the  nature  of  things,  happen  to  an  extent  that  would  have 
any  considerable  weight,  when  placed  against  the  inconve- 
nience and  the  evil  of  denying  to  a  Legislative  Assembly  in  a 
colony  that  extent  of  power  over  its  members  which  alone  mj'' 
opinion  would  assign  to  it.  In  this  aspect  of  the  case  I  will 
refer  to  these  words  which  are  found  in  the  judgment  of  the 
Supreme  Court  of  the  United  States  in  Anderson  v.  Dunn, 
They  seem  to  me  very  appropriate  to  the  subject  of  our  in- 
quiry. The  learned  judge  who  delivered  it,  said:  "But  if 
there  is  one  maxim  which  necessarily  rides  over  all  othei-s  in 
the  practical  application  of  government,  it  Ls,  that  the  public 
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functionaries  must  be  left  at  liberty  to  exercise  the  power 
which  the  people  have  entrusted  to  them.  The  interests  and 
dignity  of  those  who  created  them  require  the  exertion  of  the 
powers  indispensable  to  the  attainment  of  the  ends  of  their 
creation.  Nor  is  a  casual  conflict  with  the  rights  of  jmrtiovdar 
individuals  any  reason  to  he  urged  against  the  exercise  of 
such  povjers" 

I  recall  to  mind  that  a  British  statesman,  still  living,  when 
holding  office  as  Colonial  Minister,  reminded  the  Legislature 
of  Nova  Scotia  that  in  respect  of  its  present  and  undeveloped 
condition,  it  must  be  content  to  have  its  work  by  its  public 
men  somewhat  cheaply  and  roughly  done.  That  was  not 
flattering,  and  the  Colonist  must  console  himself,  if  he  can, 
with  the  thought,  that  he  has  since  out-grown  his  then  un- 
fledged condition,  and  may  venture  out  of  the  nest  and  try  his 
young  pinions  in  the  air. 

The  population  of  this  Province  is  now  nearly,  if  not  quite, 
400,000,  and  that  of  the  whole  Dominion,  of  which  it  fonns  a 
part,  not  much  less  than  4,000,000.  The  Dominion  has  its  Re- 
presentative Assembly — its  House  of  Commons.  The  Province 
has  its  Representative  Body — its  House  of  Assembly.  The 
same  Common  Law  rule,  in  reference  to  the  question  under 
consideration  which  would  rule  the  former  Assembly,  must 
equally  govern  the  latter.  Neither  Assembly  is  in  a  material 
degree  distinguishable  from  the  other  as  regards  the  human 
composition  of  the  body,  mentally  or  morally  considered. 
Each  is  composed  of  British  subjects,  proudly  conscious  that 
they  are  such,  possessing,  relatively  to  its  number,  as  large  an 
amount  of  common  sense,  intellectual  capacity,  reverence  for 
law  and  liberty,  and  knowledge  of  the  broad  leading  princi- 
ples of  law,  as  can  be  predicated  of  any  other  Legislative  As- 
sembly under  the  British  Crown,  the  House  of  Commons  of 
Great  Britain  alone  excepted.  I  feel  that  I  am  not  travelling 
out  of  the  case  before  me  to  express  this  opinion,  because  in 
this  case  is  involved  the  question,  "  can  such  a  Legislative 
Assembly  as  that  of  the  Province  of  Nova  Scotia  be  safely  en- 
trusted with  the  right  to  exercise  such  a  power  as  that,  the 
particular  exercise  of  which  has  induced  the  action  in  the  pre- 
sent case  ?" 
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The  following  are  substantially  the   material  facts  of  the 
case.      They  are  all  set  out  in  one  of  the  pleas  of  justification, 
and  all  are  proved.       The  plaintiff,  being  a  member  of   the 
House,  had  charged  another  member  of  the  House,  in  its   pre- 
sence and  in  debate,  with  having  falsified  a  record,      A  com- 
mittee had  examined  the   charge   and   reported  that  it  was 
without  foundation,  and  that   the  member  charged  was  com- 
pletely exculpated  by  evidence.       The  House  had  adopted  the 
report.     The  plaintiff  had   been,  by  an  order  of  the   House 
made  after  a  resolution  had  passed  to  the  effect  that  the  plain- 
tiff, in  preferring  the  charge   without  sufficient  evidence  and 
preliminary  investigation,  had  been  guilty  of  a  breach  of  pri- 
vilege, required  to  apologize  at  the  bar  of   the  House,  sitting 
with  open  doors,  in  these  terms :     "  Being  convinced   that  in 
making   the  charge  I  did  so  without  sufficient  evidence   to 
authorize  me  in  my  place  in  Parliament  to  accuse  a  member 
of  this  House  of  so  serious   an  offence,  I   do  now   apologize 
therefor  to  this  House,  and  trust  to  be  excused   by  the  House 
for  having  preferred  such  a  charge  without  sufficient  and  due 
consideration.'*       The  plaintiff  had  refused  to  obey  that  order, 
of  which  he  admitted  in  the  House  that  he  had  been  notified  ; 
and,  being  asked  by  the  Speaker  if  he  was  prepared  to  apolo- 
gize as  required,  had  stated  that  he  did  not  intend  to  do  so 
At  the  same  time  the  House,  in  the  presence  of  the  plaintiff, 
had  further  resolved  that  he  should  not  take  his  seat  until  he 
complied  with  that  order,  and  required  him  forthwith  to  with- 
draw from   the  House   until  the   dictated  apology  should  be 
made.      The  Speaker  had  subsequently  inquired  of  him  if  he 
was  prepared  to  withdraw  from  the  House  as  resolved,  and  he 
had  declined  to  withdraw.      The  House  then,  in  the  presence 
of  the  plaintiff,  passed  a  resolution  excluding  the  plaintiff 
from  the  House,  which  I  shall  presently  notice  in  its  very 
terms.      The  plaintiff  was  then,  in  pursuance  of  that  resolu*- 
tion,  removed  from  the  House  by  the  officers  of  the  House. 

That  removal  is  the  trespass  complained  of.  The  offence 
for  which  the  plaintiff  was  so  removed  was  (not  a  past  offence^ 
but)  an  offence  then  and  there  committed.  His  ddictum  was 
continuing  at  the  very  moment  of  his  removal. 

The  tenth  plea  is  marked  by  some  inaccuracy  in  the  recitals 
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of  the  proved  journals  of  the  House.  It  states,  for  instance, 
that  the  plaintiff  was,  by  resolution,  required  to  apologize  to 
the  Provincicd  Secretary,  as  well  as  to  the  House,  whereas  the 
journal  shows  that  he  was  required  to  apologize  to  the  House 
alone.  The  pleader  also,  in  setting  out  the  excluding  resolu- 
tion of  the  House,  has  stated  that  thereby  the  House  resolved 
that  the  plaintiff,  in  having  taken  his  seat  without  apologizing, 
and  having  refused  to  retire  in  obedience  to  the  order  of  the 
House,  ''had  been  guilty  of  high  contempt  thereof,''  whereas 
there  are  no  such  words  as  these  last  in  the  resolution.  The  word 
"contempt"  is  not  mentioned  in  it.  As  the  language  of  that  reso- 
lution is  important  in  my  view  of  this  case  I  shall  recite  it  as  it 
appeal's  on  the  journal.  Its  terms  are  these : — Douglas  B. 
Woodworth,  Esquire,  member  for  the  County  of  Kings,  having 
this  day  taken  his  seat,  without  having  made  the  apology 
dictated  by  this  House,  in  the  resolution  of  the  twenty-eighth 
day  of  April  instant,  and  having  refused  to  withdraia  from 
tlie  House,  in  obedience  to  the  resolution  just  passed  by  the 
House ;  Therefore  resolved,  that  the  said  Douglas  B.  Wood- 
worth  be,  forthioith,  removed  from  this  House  by  the  Sergeant- 
at-Arms,  and  be  excluded  therefrom  until  he  shall  have  signi- 
fied to  His  Honor  the  Speaker  that  he  "  is  prepared  to  make 
the  apology  required  by  the  House."  There  are  in  the  plea  also 
some  inaccuracies  as  to  the  dates  of  the  passing  of  the  resolu- 
tions. They  were,  however,  altogether  unnoticed  at  the  trial, 
and  they  are  immaterial,  as  they  could  not  possibly  mislead 
There  was  no  demurrer  to  the  tenth  plea.  The  notes  of  the 
learned  judge  show  that,  at  the  trial,  all  the  facts  which  are 
reported  as  proved,  were  brought  out  in  evidence  without  any 
objection  having  been  made  in  respect  of  the  mode  in  which 
any  matter  alleged  in  the  plea  by  way  of  justification  is  set 
out  in  the  plea,  and  without  any  objection  of  a  variance  be- 
tween any  of  the  defensive  allegations  in  it,  and  evidence 
proffered  by  the  defendants  under  them.  The  tenth  plea,  in 
my  opinion,  contains  a  complete  justification  as  to  the  whole 
proved  trespasses.  I  am  of  opinion,  also,  that  the  evidence 
fully  sustains  it. 

"  The  learned  Judge,  who,  in  summing  up  to  the  juiy,  in- 
structed them  that  they  were  bound  to  find  for  the  plaintiff, 
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thus  expressed  himselfj  while  referring  to  the  apology  dicta- 
ted :  "  To  many  persons. the  exacting  of  such  an  apology  as  a 
condition  of  his  remaining  in  the  House  would  be  much  more 
of  a  punishment  than  a  moderate  fine  or  imprisonment,  and  it 
is  hardly  necessary  for  you  to  ask  yourselves  the  question 
urged  by  the  plaintiffs  counsel,  "  whether  or  not  the  more 
high-minded  the  man  was,  the  more  difficult  it  would  be  to 
repeat  such  an  apology."  The  learned  judge  added,  "  I  think 
that  the  House  had  no  legal  right  to  exact  such  a  condition  to 
the  plaintiffs  remaining  in  his  seat  and  discharging  his  legis- 
lative duties."  With  great  deference  for  the  opinion  of  my 
learned  brother,  I  am  obliged  to  dissent  from  this.  It  appears 
to  me  that,  regarding  the  terms  of  the  dictated  apology  in  the 
light  of  the  proved  surrounding  and  antecedent  circumstances, 
ell  of  which  the  House,  in  dealing  with  a  member  guilty  of  a 
breach  of  privilege,  and  formally  resolved  to  be  guilty  of  such, 
^ould  naturally  and  properly  consider,  there  was  nothing  op- 
pressive, vindictive,  or  unnecessarily  humiliating  thus  re- 
quired from  the  plaintiff.  I  say  this,  having  regard  to  the 
charge  against  another  member  of  the  House  which  he  had 
made — ^a  charge  in  any  view  of  it,  as  made  in  tlie  House,  un- 
called for,  and  above  all,  without  any  legitimate  object  what-' 
ever  that  covld  be  promoted  in  that  place  ;  having  regard  also 
to  the  report  adopted  and  confirmed,  to  the  fact  that  the  plain- 
tiff had  spoken,  in  the  House,  of  the  majority  as  a  corrupt  and 
|>acked  majority,  of  the  majority  of  the  Committee  as  a  packed 
majority,  and  in  words  to  the  effect  that  they  were  owned  by 
the  Oovemment ;  and  had  spoken  of  himself  as  feeling  the  in- 
sults and  tyranny  of  a  packed  majority ;  and  having  regard 
also  to  the  fact  that  he  had  charged  the  Speaker  with  embez- 
zlement of  the  public  moneys,  and  all  this  in  the  presence  of 
the  Assembly,  and  all  being  connected  with  the  breach  of 
privilege  committed.  As  regards  the  opinion  expressed  at  the 
trial  by  my  learned  brother,  that  the  exacted  apology  was  il- 
legal, I  must  stake  these  observations:  If  it  was  illegal 
under  the  circumstancas,  then,  it  must  necessarily  follow,  that 
the  grossest  conceivable  insult,  even  to  the  occupant  of  the 
chair,  even  one  involving  a  charge  against  him  of  falsifying  a 
public  record,  offered  on  the  floor  of  the  House,  by  a  member 
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of  it,  would  be  an  offence  for  which  the  House  could  not  com- 
pel that  member  to  apologize,  in  terms  that  would  require  him 
to  acknowledge,  (and  this  plaintiff*  was  not  required  to  do 
more,)  that  in  making  the  charge  he  had  done  so  without  suf- 
ficient evidence  to  authorize  him,  in  his  place,  to  accuse  the 
Speaker  of  the  House  of  the  serious  offence  he  had  imputed  to 
him.  If  the  House  could  not  so  vindicate  itself,  it  could  not, 
practically,  vindicate  itself  at  all ;  and  its  condition,  in  my 
judgment,  would  therefore  be  a  condition  of  abject  prostration, 
and  utter  imbecility.  I  have  put,  hypothetically,  the  case  of 
one  member  accusing  another  member,  in  the  face  of  the 
House,  of  a  criifiie,  a  charge  of  committing  which  might  be  the 
subject  of  an  action  for  defamation  in  a  court  of  common  law. 
But,  take  the  case  of  a  mere  insult  to  the  Assembly  by  a 
member,  in  its  face,  which,  however  derogatory  it  might  be 
for  the  Assembly  to  submit  to  it  for  a  moment,  would  not  be  a 
matter  within  the  cognizance  of  an  external  judicial  tribunal, 
a^  the  subject  of  an  action  for  slander.  Again,  let  us  imagine 
the  degradation  of  the  offended  body  that  would  be  a  neces- 
sary consequence,  if,  referring  to  the  case  first  put  by  me,  the 
Speaker  were  constrained  by  law,  with  his  arm  paralyzed,  and 
with  a  bitter  sense  of  lost  power  and  dignity,  struggling  to 
maintain  self  respect,  to  try  to  conduct  the  duties  of  the  chair, 
during  what  remained  of  the  Session,  smarting,  the  while,  un- 
der such  a  charge,  with  his  defiant  calumniator  staring  him  in 
the  face  with  mockery  and  studied  insult,  and  yet,  for  vindi- 
cation of  himself  and  the  Assembly  ol)liged  to  await  the 
opening  of  the  Supreme  Court  in  the  then  next  ensuing  term. 
Surely,  if  such  were  the  condition  of  its  tenure,  the  chair  of  a 
Colonial  Legislative  Assembly  could  not  be  an  object  of  ambi- 
tion to  any  person  fit  to  occupy  it.  How  far  soever  the 
maxim  quandolex  aliquid,  etc.,  so  often  quoted  in  such  cases 
as  this,  may  or  may  not  extend  to  influence  a  decision,  and 
how  limited  soever  the  inherent  powers  of  a  Legislative  As- 
sembly in  a  Colony  may  be,  it  does  appear  to  me  to  be  a  neces- 
sary incident  to  its  status,  and  essential  to  the  performance  of 
its  functions,  that  it  may  exact  from  a  member  an  apology  for 
that  which  the  House  has  resolved  to  have  been  a  breach  of  the 
privileges  of  the  House.    If  that  power  exists,  the  House 
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alone,  in  my  opinion,  u  competent  to  j,uclge  of  the  propriety  of 
the  mode  and  terma  of  the  apology,  pix)vided  they  be  not  such 
as  involve  a  violation  of  any  rule  or  usage9  of  that  Assembly, 
which  is  not  in  any  way  shewn  to  have  marked  the  conduct 
of  the  House  in  the  case  before  us.  It  is  unnecessary  fonme 
to  consider  the  effect  of  the  32nd  rule  already  mentioned.  If, 
however,  the  usage  and  practice  of  the  House  of  Commons,  as 
to  the  mode  of  dealixig  with  a  member  pronounced  tp  be 
guilty  of  a  breach  of  privilege — ^the  prominent  feature  o|  this 
case — ^be  considered,  the  effect  of  that  rule  in  its  bearing  on 
the  case  before  us  will  b^  apparent.  That  the  offence  of  this 
plaintiff  was  in  its  parliamentary  charf^ter  a  brea^  of  privi- 
lege cannot  be  queatioi^ed. 

The  legal  mode  of  dealing  with  the  offendixig  member,  if  he 
refuses  to  apologize,  and,  after  he  has  been  resolved  to  have 
been  guilty  of  a  breach  of  privilege,  remains  to  be  considered. 
The  verdict  in  this  case  must  be  taken  to  have  proceeded  from 
an  opinion  expressed  by  the  learned  Judge,  which  in  my  hum- 
ble judgment  is  not  warranted  by  the  evidence.  It  was  to  the 
eifect  that  the  plaintiff  was  removed  from  the  House  by  way 
of  punishment  for  a  tbeii  past  contempt  of  the  House ;  and  the 
Jury  were  told  that  ti^er^ore,  their  verdict  should  be  for  the 
plaintiff.  Now  it  appears  to  me  quite  clear  that  the  removal 
was  not  ordered  as  a  punishment,  but  as  the  only  possible 
means  at  the  oon^mand  of  the  Hous^  of  compelling  obedience 
by  the  plaintiff  to  an  QTder  of  the  House  that  required  him  to 
do  something  which  it  was  competent  to  the  House  to  requir^ 
him  to  do.  The  removfd  vxn$  not  ordered  thof  Hie  plaintiff 
should  eayicUe  any  jprevioua  ojfenoe  by  puniskmertL  The 
House  deeified  the  then  presence  of  the  pli^ntiff  in  the  House, 
required  to  apologize  for  what  had  been  pronounced  to  be  a 
breach  ot  privilege,  and  declaring,  then  an^  there^  his  intention 
not  to  apologise,  to  be,  in  effect,  an  obstruction  to  the  business 
of  the  House.  In  my  ppinipn,  his  continued  presence  therein, 
under  the  circuiiastances,  was  in  its  mature,  and  would  have 
been  in  its  necessary  consequences  such  an  obstruction.  The 
business  of  the  House  could  not  have  been  conducted,  with 
decency,  order,  t^  self-rei^>ect,  }t  the  plaintiff  bad  been  al- 
lowed to  remain  in  the  E^use.  Self -protection,  therefore,  in 
'9 
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my  opinion,  called  for  his  removal,  as  a  neceaaiti/.  It  must  be 
borne  in  mind  that  the  plaintiff's  refusal  to  apologize,  coupled 
with  his  avowed  determination  to  remain  in  the  House — the 
actual  ground  of  his  expulsion — wds  a  matter  that  covld  not 
have  been  taken  cognizance  of  by  the  ordvnary  legal  tribunal 
of  the  Province. 

It  would  be  a  fallacy  to  contend  that,  because  this  Legisla- 
tive Assembly  resolved  that  the  refusal  of  the  plaintiff  to 
make  the  apology  dictated  by  the  House  was  "  a  contempt  of 
the  House,"  therefore  the  Assembly  then  adjudicated   plaintiff 
to  be  in  contempt  for  a  past  offence ;  for,  in  the  first  place,  the 
contempt  referred  to  in  the  resolutions   of  the   30th  of  April 
was  a  then  present  contempt    The  plaintiff  was  removed,  not 
by  the  resolution  just  noticed  but  by  a  subsequent  resolution 
which  does  not  speak  of  contempt,  for  keeping  his  seat  contrary 
to  the  order  of  the  House  of  which  he  had  notice.    The  very 
language  of  the  resolution  of  the  30th  of  April  is  "  that  the 
refusal  to  apologize  is  a  contempt."     The  plaintiff  had,  in  the 
same  hour  in  which  the  resolutions  were  passed,  in  the  hearing 
of  the  House,  refused  to  apologize.     In  the  second  place,  the 
first  resolution  of  the  30th  of  April  is  followed  up,  then  and 
there,  by  another  resolution  which  does  not  profess  to  punish, 
but  merely  requires  the  plaintiff  to  withdraw  from,  the  House 
until  he  apologizes.      There  is  no  evidence  in  the  case  of  an 
adjudication  of  or  for  a  past  contempt,  nor  does  any  evidence 
exist  of  the  House  having  resolved  that  the  plaintiff  had  been 
guilty  of  a  contempt,  except  that  furnished  by  the  resolution 
noticed,  which  declared  that  the  plaintiff's  refusal  to  apologize 
was  a  contempt.    The  final  resolution  of  the  House,  that  under 
which  the  plaintiff  was  removed,  as  already  noticed,  makes  no 
mention  of  a  contempt.    That  resolution,  and  the  action  which 
the  House  took   upon  it,  which  last  is  the  trespass  for  which 
the   verdict  was  given,  come  clearly  within  that  exercise  of 
power  by  a  Colonial  Legislative  Assembly  which  is  recognized 
as  legal  by  the  Judicial  Committee  in  Doyle  v.  Falconer — ^legal 
because  essential. 

The  right  of  any  Legislative  Assembly,  having  full  powers 
of  legislation,  to  declare  by  resolution  an  act  or  words  of  a 
member  of  it,  done  or  uttered  in  the  House,  to  be  a  contempt, 
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cannot,  as  I  conceive,  on  any  principle  be  questioned.  Whe- 
ther such  an  Assembly,  not  being  the  House  of  Commons  of 
Great  Britain,  has  an  inherent  right  in  it,  to  adjudicate  such 
act  or  words  to  be  a  contempt,  and  by  a  subsequent  resolution 
or  order  to  punish  it  judicially  as  such,  is  a  distinct  question 
which,  if  it  were  still  an  open  one,  which,  of  course,  it  is  not, 
it  would  be  unnecessary  for  me,  as  I  regard  this  case,  to  con- 
sider, in  order  to  forming  an  opinion  on  it. 

But  there  is  an  aspect  of  this  case  not  yet  distinctly  noticed, 
in  which,  having  regard  to  the  standing  rule  of  the  Assembly 
No.  13,  above  recited,  it  must  be  further  viewed.  The  Assem- 
bly, aware  that  the  charge  made  by  the  plaintiff,  on  the  floor 
of  the  House,  against  a  member  of  the  House,  was  preferred 
in  dehate,  while  the  Speaker  was  in  the  chair,  regarded  the 
plaintiff's  conduct  in  that  respect  as  an  infringement  of  the 
rule,  and  entirely  within  the  rule,  dealt  with  it  thus :  The 
House,  on  the  28th  of  April,  after  reciting  that  particular  con- 
duct of  the  plaintiff  in  debate,  the  report  of  the  Committee,, 
and  its  adoption,  and  reciting  that  the  charge  had  been  pre- 
ferred without  due  and  proper  investigation  by  the  plaintiff,, 
and  that  it  had  been  accompanied  by  expressions  tending  to 
lead  the  House  to  believe  that  the  said  charge  was  founded 
in  fact,  and  could  be  sustained,  resolved  in  these  terms : — 
"  That  this  House  feel  it  to  be  their  duty  to  express  the  opin- 
ion that  in  preferring  siich  a  charge,  without  adequate  and 
sufficient  evidence  to  sustain  the  same,  or  the  proper  and  ne- 
cessary preliminary  investigation  requisite  to  the  formation  of 
a  correct  opinion  thereon,  the  said  Douglas  B.  Woodworth  has- 
heenguiUy  of  a  breach  ofpi^vilege,  and  that  he  be  dealt  with 
according  to  the  rules  and  practice  of  Parliament." — See  May's 
Treatise,  (7th  ed.)  page  35.  That  resolution  was  the  *•  cen- 
sure " — the  judgment  of  the  Assembly  upon  the  point,  whe- 
ther the  plaintiff,  in  respect  of  the  charge  he  had  made,  under 
the  circumistances  of  making  it,  had,  or  had  not,  (to  adopt  the 
very  language  of  the  13th  rule),  exercised  his  "undoubted  pri- 
vilege "  of  **  freedom  of  speech  and  debate,"  within  the  spirit 
and  meaning  of  the  rule,  or,  on  the  contrary,  had  abused  the- 
privilege  and  thereby  become  obnoxious  to  "  the  censure  of 
the  House."    Sir  "riiomas  May  says,  (p.  93,)  "  Interference 
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with,  dx  reflections  upon  members  baye  aiwajs  been  respited 
as  indignities  to  the  House  itseU."  If  that  passage  refers,  as,  no 
doubt  it  does,  to  insults  to  mentbera  proceeding  fiom  without^ 
such  can  be  no  less  offensive  if  committed  within  eith^  House 
of  Parliament,  and  by  a  member  of  it  against  another  member. 
Such  would  necessarily  be  an  ofience  againcrt  the  HottiBe.  We 
have  already  noticed  the  82nd  rule  of  the  House  of  Assembly, 
thus  expressed : ''  In  all  cases  not  herein  otherwise  jmmded, 
the  House  shall  be  guided  by  the  rules,  usage  and  forms  of 
the  Imperial  Parliament."  Any  person  reading  Sir  Thomas 
May's  work  will  find  that  the  xisage  of  the  House  of  Commons 
as  to  requiring  apologies  from  members,  is  not  confined  to 
cases  where  such  requirement  is  designed  to  prevent  hostile 
peiBonal  encounters ;  but  that  they  have  often  been  ordered  to 
be  made  to  the  House.  An  offending  member  is  no  longer,  it 
is  true,  required  when  censured,  to  kneel  at  the  bar,  or  to  be 
exposed  to  public  gaee  and  ridicule,  seated  on  a  horse  with  his 
head  to  the  tail,  and  holding  on  to  that  appendage.  Civiliza* 
Uon  and  education  have  abolished  such  primitive  barbarities ; 
but  this  wholesome  mode  of  Parliamentary  "  censure,"  ref  ed 
from  the  arehaic  accompaniments,  survives,  and  by  virtue  of 
rule  32,  as  well  as  of  the  reason,  fitness,  and  necessity  of  the 
thing,  is'  an  Imperial  Parliamentary  usage  that  is  for  legiti- 
mate praetioal  application  by  this  Colonial  AssemUy. 

All  the  proceedings  of  the  House  in  relation  to  the  plaintiff, 
subsequent  to  the  first  "  censure,"  based  on  it,  and  culminatii^ 
in  the  expulsion  of  the  plaintiff  until  he  should  apologize, 
were,  in  my  opinion,  legal,  and  within  the  matter  of  justifica- 
iion  substantially  set  out  in  the  defendant's  tenth  plea.  The 
<»se  b^foie  us  appears  to  me  to  be  within  those  powers  of  a 
Col<Hiial  Legialative  Assembly  which  are  judicially  declared 
to  be  constituti(mal  and  legal  by  the  Lords  of  the  Council  in 
DcyU  V.  FaJLcoMT, 

The  conclusion  arrived  at  by  my  mind  is,  that  the  rule  for 
.a  new  trial  should  be  made  absolute. 
--  —   -  -    —    -  --  -      -    1 

VoTB  rabjolaed  by  Mr.  Juitioe  WilUns  in  rdatfeo  to  that  tMmunAph  in  tb«  abora 
opteloB  irhidi^iMurtimliurly  lerfra  ta  tbe  IMh  bl«  :^ 

**I  ilitd  thot  tlthough  all  that  it  stated  Id  that  paTa|{t*ph  b  entfrdy  tmatiniitad  \n  Vtm 
pHatad  oapy  of  thelOth  plaa  fnmialied  to  me  at  the  eminent,  tlie  orl^nal  |»lee  on  file,  to 
whleh  my  attention  bea  been  drawn  ainoe  my  opinion  Kaa  been  deUrered,  doea  neteamam  a 
aUtencnt  <  that  tbe  pial^tSff  waa  reqniyed  to  apologiie  to  the  Ptovinelal  Sectetaiy.*  The 
fnaoenraoiea  aa  to  datea  of  the  paaaing  of  the  reeolntiom  fef«ti«d  to  by  me  appear  ate  t» 
OiaTe  been  oometed  in  the  plea  on  file.'* 
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Mcdonald,  bt.  al.,  u  mebohakts'  mabine  insub- 
anoe  csompant. 

Wbere  FUlotlff's  Attorney  had  taken  from  the  fllen  of  the  Ooart  a  deposition  taken 
ifteiMCive  an  the  part  of  the  Defendant.  b»t  the  X^efendant  did  net  roeoeed  at  the  trial  in 
proving  the  lUnese  or  absenee  from  the  PioTioce  of  the  witneie  with  kuf&cient  oleameM  to 
entitle  him  co  have  the  deposition  read.  If  procured. 

JTeM^tha^the-faetof  the depoiHIon  having beenieiqoved fvom the lUet  of  theCowt  did 
not  coMtitate  snlBaient  gvoand  for  disturbing  a  verdiot  in  favor  of  Plaintiff. 

In  this  cause  a  rule  nisi  was  granted  to  set  aside  a  verdict 
for  Plaintiffs  upon  affidavits  setting  out  surprise,  a  deposition 
de  bene  esse  taken  on  the  part  of  Defendants  having  been 
removed  from  the  files  of  the  Court,  and  not  being  forthcom- 
ing on  the  day  of  trial 

McDonald,  Q.  C!.,  in  support  of  rule. — Beads  the  affidavit  of 
J.  N.  Ritchie,  Q.  C,  Defendant's  Attorney,  alleging  that  a  4e- 
pofiitioQ  taken  de  b&ne  esse  in  the  cau80  was  taken  off  the  files 
of  the  Court  before  the  trial,  and  setting  out  a  defence  upon 
the  merits ;  also,  the  affidavit  of  the  Deputy  IVotbonptaiy, 
John  McGillivmy,  alleging  the  filing  and  taking  off  the  files  of 
the  deposition  ;  also,  the  affidavit  of  the  Commissioner,  Wm. 
Twining,  who  took  the  deposition. 

Aiiomiey  Oeneral  contra. — The  affidavits  read  do  not  dis- 
close all  the  fB4sta,  and  disclose  a  contradiction.  According  to 
the  Statute  of  last  year,  under  which  the  examination  was 
taken,  the  party  taking  it  has  tiie  right  to  dispose  of  it.  The 
Defendant  is  not  prejudiced.  Beads  affiydavit  of  P.  H.  LeNoir, 
Esquice,  Defendant's  Attorney,  alleging  that  the  d^osition 
was  handed  to  the  Deputy  Prothonotary,  witii  instructions  to 
put  it  among  the  papers  in  the  cause,  but  not  to  file  it,  ally- 
ing that  deponent  is  a  Commissioner,  and  the  practice  is  to  hand 
depositions  to  parties  at  whose  instance  tiiey  are  taken,  that 
Defendant  did  not  prove  the  illness  or  absence  from  the  Pro- 
vince of  the  witness  whose  deposition  was  in  question.  Also, 
his  own  affidavit,  corroborating  that  ai  Mr.  LeNoir,  with  a 
copy  of  Judge's  minutes  annexed.  There  is  no  evidence  tiiat 
Mr.  Bitehie  put  himself  in  a  position  to  demand  the  production 
of  the  deposition.    Cites  1  D.  if  L.  34. 

MeDonald,  Q.  C,  in  reply. — ^The  only  question  here  is, 
whether  the  Defendant  was  precluded  from  giving  evidence 
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by  the  conduct  of  plaintiff.  1  Qremleaf  on  Evidence,  434 
and  435,  7  Car.  Jk  Payne,  629.  The  evidence  of  a  witness 
taken  de  bene  ease  may  be  used  by  either  party  in  a  cause. 
Mr.  Ritchie  could  not  get  the  deposition,  and  therefore  was 
jjot  bound  to  prove  that  the  witness  was  out  of  the  Province. 
It  is  not  proper  for  a  party  who  has  removed  a  paper  to  say 
the  other  party  should  have  proved  something  else.  HiUiard 
on  New  Trials,  545,  546  ;  Chitty's  Arch.  Pr.  1527. 

McDonald,  J.,  now,  (Dec.  12th,  1876,)  delivered  the  judg- 
ment of  the  Court ; — 

Some  time  before  the  trial  of  this  cause  the  deposition  of 
Eugene  Paulin  was  taken  de  bene  ease  on  behalf  of  the  Plain- 
tiff, and  it  was  handed  to  the  Prothonotary,  but  afterwards 
taken  out  of  his  custody  by  Mr.  LeNoir,  the  Plaintiff's  Attor- 
ney. At  the  trial,  Mr.  Ritchie,  the  Attorney  of  the  Defend- 
ant, required  Mr.  LeNoir  to  produce  it,  but  there  was  no  evi- 
dence of  the  absence  or  illness  of  the  witness  to  justify  its 
being  read,  if  it  had  been  produced.  The  Plaintiff  got  a  ver- 
dict and  a  rule  nisi  was  obtained  to  set  it  aside  on  the  ground 
of  surprise,  and  on  the  ground  that  the  deposition  was  impro- 
perly out  of  the  custody  of  the  Prothonotaiy  as  disclosed  in 
the  affidavits.  Mr.  LeNoir  swears  that  he  took  the  deposition 
off  the  file  to  consult  with  his  counsel,  the  Attorney  General, 
and  that  he  put  it  inadvertently  among  his  papers  and  thought 
no  more  of  it,  that  at  the  trial  he  was  about  leaving  the  Court 
to  get  the  deposition  when  he  found  that  the  Defendent  failed 
to  establish  sufficient  grounds  to  justify  its  being  read,  if  pro- 
duced, and  that  the  learned  Judge  said  he  would  not  permit  it 
to  be  read  under  the  evidence  given.  Mr.  Ritchie  made 
Mr.  LeNoir,  his  witness,  to  prove  the  absence  of  Paulin,  but 
his  evidence  was  insufficient  for  that  pui-pose. 

The  deposition  ought  not  to  have  been  taken  out  of  the 
custody  of  the  Prothonotary,  and  if  the  Defendant  had  proved 
the  absence  or  illness  of  the  witness,  Paulin,  sufficiently  to  en- 
title him  to  have  it  read,  this  rule,  without  doubt,  should  be 
made  absolute.  As  it  is,  the  rule  must  be  discharged.  As  this 
is  the  first  time  the  question  has  come  up,  and  as  the  Plaintiffs 
Attorney  unquestionably  did  wrong  in  taking  the  papers  out 
xA  the  proper  custody,  I  think  it  should  be  without  costs. 
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A.  Mcdonald  «.  h.  mcdonald  et  al. 

H.  ICfiD.  went  on  certain  land  aa  fkr  back  as  1828.  In  1848  he  entered  into  an  agreement 
uader  aeal  with  A.  B.  McD.,  attorn^  oC  O.  McD.,  who  had  the  le^al  title  to  the  land  lu 
qoeBtion,  to  pay  for  it. 

H.  McD.  made  payments  ander  the  agreement,  cleared  some  of  the  land  and  boilton  it 
SubaeqaenUy  In  ItSS,  A.  B.  MoD.  took  out  Letters  of  Administration  of  the  estate  of  Q. 
IfcD.,  obtained  lioense  to  sell  from  the  Probate  Ooart  in  March,  1859,  and  in  ICay,  1869,  sold 
the  land  in  question  nuder  the  license  to  plaintiff,  who  was  aware  of  defendant's  possession 
and  of  his  having  made  payoMnts  under  the  agreement  and  improred  the  land. 

.flUd,  that  aasnmtng  that  defendant  eould  be  treated  otherwise  tiutnas  a  debtor  to  thi 
estate  for  the  porohaaemon^,  the  plaintiff,  who  had  brought  ejectment,  must  show  dearly 
that  hiTlng  been  lawfully  in  possession  under  an  agreement  to  purchase,  be  had  become  a 
trespasser,  by  repudiation  of  the  purchase  or  breach  of  the  agreement  on  his  part  and  demand 
«f  poaseesion,  and  that  in  the  absence  of  such  eddenoe  the  rule  to  set  aside  the  nonsuit  must 
he  disehaiged. 

This  was  an  action  of  ejectment,  tried  before  Mr.  Justice 
Smith  at  Antigonish.  His  Lordship  directed  the  plaintiff  to 
become  non-suit«  on  the  ground  that  no  notice  to  quit  or  de- 
mand of  possession  had  been  proved  by  plaintiff. 

Rule  nisi  was  granted  to  set  aside  the  non-suit,  and  was 
ai^ed  during  the  July  term,  1875. 

H.  Henry y  in  support  of  rule. — Plaintiff  relies  upon  the  re- 
pudiation by  Hugh  McDonald,  defendant,  of  the  agreement 
for  the  purchase  by  him  of  the  land  in  question ; 
Knakhbrdl  v.  Oraham,  1  Maddock,  153 ;  Harvey  v.  Qraham, 
5  A-  and  E.  61.  Here  the  defendant  having  refused 
to  complete  his  contract,  plaintiff  is  not  bound  to  allege 
or  prove  a  breach,  and  is  entitled  to  treat  the  subject  mat- 
ter of  the  contract  as  if  there  had  been  no  contract. 
There  is  evidence  of  the  rescinding  of  the  agreement,  which 
should  have  gone  to  the  jury.  The  defendants  on  motion  for 
non-suit,  contended  that  the  agreement  created  a  term,  which 
was  outstanding  at  the  time  of  action.  The  repudiation  ended 
the  term,  if  there  was  one,  and  defendant  was  not  entitled  to 
notice. 

C.  S.  Harrington,  (with  whom  was  W.  A.  Johnstone, 
Q.  C.,)  contra : — The  defendant  was  put  into  possession  under 
an  agreement  to  purchase.  The  agreement  was  made  in  1848, 
and  eleven  years  afterwards,  money  having  been  paid  under 
it,  this  action  was  brought.  It  could  not  be  brought  unless  it 
was  claimed  that  something  was  due.  Would  ejectment  lie  if 
defendant  failed  to  pay  any  of  the  instalments  ?    We  contend 
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that  it  would  not,  that  the  defendant  had  an  equitable  title  to 
the  land.  Our  second  point  ia  that  the  pkdntiff  bought  the 
land  knowing  that  it  was  in  the  adverse  possession  of  the  de- 
fendant. One  of  the  repudiatio^ns  wbs  made  to  the  plaintiff 
before  he  had  purchased  the  land.  See  S  Sugden  on  Vendors^ 
440  ;  Sehvyn'a  K.  P,  Ev.,  670.  (Ritchie,  E.,  J. ;  the  party 
who  sold  to  plaintiff  could  have  brought  ejectment  at  any 
time  at  law ;  the  title  was  never  out  of  him ;  and  he  could 
convey  to  plaintiff.)  Not  without  notice  or  demand  of  posses- 
sion so  long  as  defendant  paid  the  instalments,  and  there  is  no 
demand  here.  The  evidence  of  repudiation  on  which  plaintiff 
relies  is  that  defendant  refused  to  settle  for  the  land  ;  but  the 
deposition  of  Angtia  B,  McDonald  proves  that  defendant 
came  to  him  to  settle.  The  first  repudiation,  if  it  he  such, 
was  before  the  death  of  Gtedige  McDonald,  who  owned  the 
land, — after  that  defendant  offered  to  settle  ;  and  it  was  after 
George  McDonald's  death  that  the  second  repudiation  took 
place.  Cites  Fry  on  apeoijio  performance,  306.  The  second 
repudiation  was  merely  a  refusal  to  settle  with  an  agent  on 
the  ground  that  the  prindpal  was  dead.  It  was  made  to  a 
party  who  had  no  interest  at  th^  time.    10  A.  and  K,  427. 

W.  A.  Johnstone,  Q.  C.  This  being  a  contract  for  the  sale 
of  land,  in  writing,  can  only  be  repudiated  in  Writing.  Cites 
Taylor  oil  Evidence  1046-6-7.  We  contend  that  this  agree- 
ment constitutes  a  sort  of  tenancy,  entitling  the  defendant  to 
remain  in  possession  twenty  years,  and  then  to  get  a  deed  if 
he  had  paid  the  consideration  money.  The  oral  repudiation 
to  be  effectual,  must  be  accompanied  with  some  overt  act ;  and 
no  such  act  is  proved  here.  There  must  be  an  entire  frustra- 
tion of  the  whole  contract ;  Addison  on  Contracts,  265  ;  4 
B,  and  8,,  299.  Can  plaintiff  make  out  that  there  has  been  a 
repudiation  without  proving  that  money  was  due  and  payment 
refused  ? 

Weatkerbe, — Cites  Cole  on  Ejectment,  288,  and  878. 

Ritchie,  E.  J.,  now,  (Dec.  12th,  1876)  deKvered  the  judg- 
ment of  the  Court: — 

The  plaintiff  in  this  action  claims  land  under  a  deed  from 
Angus  B.  McDonald  to  him,  dated  20th  May,  1859,  sold  by 
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him  lis  AdmihistratoT  of  the  estate  of  Oeoi^e  McDonald,  un- 
der license  from  the  Judge  of  Probate,  to  pay  debts  of  the 
intestate.  Hugh  McDonald  was  on  the  land  in  question  as 
far  back  as  1828,  and  then  objected  to  a  survey  of  it  by 
Qeorge  McDonald,  and  since  then  he  and  the  other  defendants, 
his  sons,  have  been  living  on  it. 

In  November,  1848,  an  agreement  wad  entered  into  between 
Hugh  McDonald  and  Angus  B.,  as  the  agent  of  Qeorge  Mc- 
Donald, in  the  following  terms  ;— 

"  Hugh  McDohald,  Big  Allan's  son.  Cove,  doth  hereby  pro- 
''  inise  and  bind  myself  and  my  heirs,  &;c.,  to  pay  to  Angus  B, 
*'  McDonald,  his  heirs,  &c.,  for  200  acres  of  land  at  the  Big 
'•  Cove,  the  consideration  money  to  be  paid  for  the  same  bcdng 
"  eighty  pounds  currency,  payable  by  instalments,  viz. :  the 
"  sum  of  £4  bur.  per  an.  for  the  period  of  twenty  years  to  be 
"  paid  to  Angus  B.  McDonald  and  his  heirs,  without  any  detri- 
'*  ment  whatever,  with  intelrest.  As  Witness  whereof,  I  have 
"  hereunto  fi^ed  my  mark  and  steal  this  day  and  year  above 
"written." 

This  agreement  was  signed  and  sealed  by  Hugh  McDonald 
and  Angus  B.  McDonald,  agent  for  Captain  Qeorge  McDonald, 
and  bore  date  29th  November,  1848. 

The  letter  of  attorney  from  Qeorge  to  Angus  B.  McDonald 
is  dikted  the  28th  July,  1828.  Letters  of  Administration  on 
his  estate  were  taken  out  by  Angus  B.  81st  October,  1853,  and 
License  to  Sell,  8th  March,  1859 ;  Deed  from  Angus  B,  to  his 
son,  Ansell,  20th  May,  1859,  and  the  writ  in  this  suit  vras 
issued  on  the  16th  June,  1859. 

The  plaintiff,  according  to  his  own  evidence,  was  aware  of 
the  possession  of  the  defendant,  Hugh  McDonald,  anterior  to 
the  agreement,  and  of  the  terms  of  the  agreement,  of  his  hav- 
ing built  on  the  land  and  cleared  and  improved  it,  and  that 
payments  had  been  made  on  account  of  the  purchase  previous 
to  the  sale  by  his  father,  at  which  he  became  the  purchaser, 
and  he  well  knew  that  Hugh  resisted  the  right  of  Angus  to 
dispossess  him,  and  it  is  very  evident  that  he  (Hugh)  urgently 
protested  against  the  sale  taking  place.  The  plaintiff  there- 
fore acquires  the  position  of  a  volunteer  who  buys  what  he 
knows  to  be  a  disputed  title. 
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Assuming  that  the  Administrator  of  George  McDonald 
could  treat  Hugh  otherwise  than  as  a  debtor  of  the  estate  for 
the  balance,  if  any,  due  on  the  agreement,  the  plaintiff  in  this 
action  must  show  that  having  been  lawfully  in  possession  un- 
der the  agreement,  he  has  ceased  to  be  so,  and  has  become  a 
trespasser  by  a  repudiation  of  the  purchase  on  his  part,  or  a 
breach  of  the  agreement,  and  a  demand  of  the  possession ;  and 
of  this,  I  think,  the  evidence  should  be  very  clear  and  satis- 
factory. That  which  is  relied  on  as  a  repudiation  is  not  of 
that  character,  and  rather  amounts  to  a  dispute  as  to  the 
powers  of  Angus  under  his  Letter  of  Attorney  and  his  right 
to  dispossess  him ;  and  the  evidence  of  Angus  as  to  the  pay- 
ments made  to  him  under  the  agreement  is  most  unsatisfac- 
tory. He  was  in  a  position  to  have  told  us  what  had  been 
paid  and  was  due  on  it ;  and  once  at  least  after  the  death  of 
George  McDonald,  he  tells  us,  Hugh  came  to  his  house  to 
have  a  settlement  with  him,  when  Angus  told  him  he  could 
not  settle  with  him,  as  George  was  dead.  Subsequently,  it  L<a 
true,  he  said  he  would  keep  the  land  till  he  was  dispossessed 
by  law ;  but  that,  addressed  to  the  administrator  of  the  estate 
of  George,  who,  as  such,  had  no  right  to  dispossess  him,  could 
hardly  be  deemed  a  repudiation  of  George's  title,  and  would 
not  justify  the  plaintiff,  as  a  purchaser  under  a  sale  by  the  ad- 
ministrator, in  bringing  an  ejectment  against  him  without  any 
notice  or  demand  of  possession,  and  he  gave  or  made  none,  for 
the  conversations  testified  to  by  him  as  having  taken  place 
between  himself  and  Hugh  can  have  no  bearing  on  this  point, 
as  they  occurred  before  he  had  made  the  purchase,  or  was  in 
any  way  interested  in  the  land.  I  think,  therefore,  that  the 
rule  to  set  aside  the  nonsuit  in  this  case  should  be  discliai]ged* 
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FlafntSff  aod  the  two  defendants  pnrBhaaed  a  field,  divided  the  front  portion  into  lota 
according  to  a  certain  plan,  laying  off  two  lots  as  proposed  streets,  cunneotlng  an  existing 
street  with  the  nndlTlded  rear  portion  of  the  land,  and  fomiBhlng  the  only  access  to  that  r«ar 
portion  from  any  existing  street.  The  defendant.  P.,  porchased  the  ondiWded  r«^r  portion 
and  two  of  the  front  lots,  one  on  each  side  of  one  of  the  proposed  streets,  the  said  lots  being 
described  In  the  deed  as  bounded  on  tb^  north  and  south  respectively  by  the  street  in 
question. 

£rdtf,  that  the  plaintiff  was  estopped,  as  a  grantor  in  the  deed  to  defendant.  P.,  from 
denying  that  a  rlgtaCrof-way  was  granted  over  the  land  designated  in  the  deed  and  on  the 
plan  under  which  the  sales  were  made  as  proposed  streets. 

Held,  also,  that  although  the  J&nd  designated  on  the  plan  as  proposed  streets  was  subject 
to  a  right  of-way  to  the  rear  and  to  any  portion  of  the  adjoining  lots,  yet  that,'  as  the 
title  to  it  remained  in  the  plaintiff  and  defendants.  It  was  subject  to  partition  under  chap- 
ter 102  of  the  Revised  Statutes. 

This  was  a  petition  for  a  partition  under  Ch.  102,  R.  S.,  the 
petitioner  claiming  a  partition  of  certain  lots  reserved  as 
streets  on  a  plan  of  lands  owned  by  him  in  common  with  the 
respondents.  The  main  facts  are  indicated  in  the  head  note, 
and  are  set  out  at  greater  length  in  the  judgment  of  the  Court 
below.  The  cause  was  tried  at  Halifax,  and  a  verdict  found 
for  defendants.  A  rule  nisi  was  granted  by  the  Judge 
who  tried  the  cause,  to  set  the  verdict  aside  and  grant  a 
new  trial,  upon  the  grounds  that  the  verdict  was  contrary  to 
law  and  evidence  and  to  the  charge  of  the  learned  Judge,  and 
inconsistent  with  the  findings  of  the  jury  upon  the  questions 
submitted  to  them  by  the  Judge,  and  for  the  improper  recep- 
tion of  testimony.  The  cause  was  argued  during  the  July 
Term,  1875. 

Weatherhe,  in  support  of  rule. — There  Ls  no  evidence  of  a 
dedication  of  the  land  in  question  to  the  public.  It  was  only 
laid  off  on  the  plan  as  "  proposed  streets."  It  could  not  have 
been  accepted  by  the  city,  as  the  city  laws  forbid  the  adoption 
of  streets  less  than  aiocty  feet  wide  ;  see  ch.  81  of  the  Provin- 
cial Acts  of  1864,  sec.  262.  See  1  Washbume  on  Real  Prop. 
624.  There  is  no  question  of  equity  here  ;  the  only  question 
is  as  to  the  legal  title  of  the  parties.  If  the  petitioner  has 
any  interest  in  this  property  he  has  the  right  to  have  it  di- 
vided ;  1  WaM.  R  P.,  428 ;  S  Waehb,  R  P.,  582  ;  S  MetccUf, 
544  ;  5  a  A,  N.  8,,  174 ;  Broom's  Leg.  Mcuc.,  480  ;  9  Gray, 
36.    The  plan  referred  to  in  the  deed  is  part  of  defendant's 
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legal  title  ;  the  deed  says,  "plan  on  file  in  the  Crown  Land 
Office/'  while  there  was  no  plan  on  file  at  the  date  of  the 
deed. 

Meagher,  contra. — ^The  City  Act  referred  to  does  not  pre- 
vent parties  from  opening  lands  to  the  public  as  streets  or 
ways.  The  case  cited  from  S  Mete,  differs  from  this.  A  par- 
tition of  the  street  would  be  inconsistent  with  Peters*  use  of 
it  as  a  street.  Cites  10  G,  B,,  JV.  flf.,  400.  Pugh  having  given 
a  deed  bounding  lots  8  and  10  on  the  proposed  street,  cannot 
come  in  now  and  ask  for  a  partition  to  set  off  one-third  of 
that  street.  The  land  contained  in  lot  9,  the  proposed  street, 
belongs  to  the  proprietor  of  the  adjoining  lots,  who  owns  to 
the  middle  from  his  lots  on  each  side.  In  7  C.  5.,  N,  S.,  372, 
it  was  held  that  the  maxim  about  the  freehold  to  tiie  middle 
of  a  road  applies  equally  to  a  private  as  to  a  public  road.  In 
S  Smiths  L,  (7.,  163  to  167,  the  whole  question  is  discussed, 
and  it  is  stated  that  a  vendor  bounding  land  sold  on  a  street 
in  a  plan,  enters  into  an  implied  covenant  with  the  vendee 
that  the  street  will  remain  open  forever.  See  also  S  Exdu, 
557  ;  Esply  v.  WUkes,  L,  -B.,  7  Eoach.  If  a  new  trial  is  granted 
and  a  verdict  found  for  plaintiff,  how  will  a  partition  be  en- 
forced ?  In  the  case  cited  from  S  Mete,  it  was  laid  down  that 
if  a  partition  would  prejudice  the  defendant,  the  Court  would 
not  decree  it. 

McDonald,  Q.  C,  follows.— The  date  of  the  plan  filed  in  the 
Crown  Land  Office  is  inimaterial,  as  all  the  parties  have 
adopted  it  under  their  hands  as  a  copy  of  the  other  under 
which  they  sold  the  land.  The  City  Law  referring  to  the 
width  of  streets  cannot  affact  the  case  ;  the  dedication  of  a 
street  is  a  matter  of  intention  merely.  S  Washb.  JL  P.,  70 ; 
Washb,  on  Easements,  180-1.  The  intention  of  the  parties 
here  cannot  be  disputed,  whether  the  road  they  intended  was 
of  the  legal  width  or  not  Cites  S  Washb,  E.  P.,  412 ;  7 
Gray,  21  ;  Freema/n,  on  Partition,  ^ec,  502,  p.  612. 

Weaffierbe,  in  reply. — When  the  width  (^  a  lot  is  given 
m  the  deed,  and  that  width  goes  to  the  side  of  the  street,  the 
freehold  in  the  street  is  excluded  ;  the  width  is  given  here  in 
the  deeds  and  on  the  plan;  liB  Oray,  410.    This  law  contended 
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for  as  to  streets  applies  to  streets  dedicated,  if  accepted  or  in 
use  ;  S  Weishb.  on  Eaaementa,  363.  Here  we  have  nothing 
more  than  the  words,  *'  proposed  street"  The  <|ue8tioB,  why 
should  the  Court  divide  ihis  land,  is  not  material ;  S 
Mete  546. 

RrrcHlE,  E.  J.,  now,  (Dec.  12th,  1876,)  delivered  the  judg- 
ment of  the  Court : 

The  property  known  as  the  Bfienmer  field,  in  the  city  of 
Halifax,  was  owned  by  the  plaintiff,  John  Pugh,  and  the 
defendants,  Henry  Peters  and  Thomas  Lahey^  who  laid  off  a 
tier  of  lots  on  Pleasant  Street,  comprising  the  whole  front  pf 
the  field.  The  remainder  of  the  field  was  situate  in  the  rear^ 
between  these  lots  and  the  harbor. 

All  the  lots  so  laid  off  were  sold  agreeably  to  a  plan,  on 
which  were  laid  out  two  proposed  streets,  one  extending  from 
Pleasant  Street  to  the  undivided  part  of  the  field  in  the  rear, 
between  lots  numbered  eight  and  ten,  and  the  other  on  the 
extreme  south  of  the  field,  adjoining  lot  numbered  seventeen 
which  was  purchased  by  Mr.  Frecker.  Except  through  these 
proposed  streets  there  was  no  access  from  any  public  street  to 
the  rear  and  unsold  part  of  the  field ;  subsequently  the  plain- 
tiff, Pugh,  and  the  defendant,  Lahey,  sold  and  conveyed  to  the 
defendant,  Peters,  the  whole  of  this  rear  portion  of  the  field. 

At  the  sale  of  the  lots  on  Pleasant  Street,  Peters  purchased 
lots  8  and  10,  and  in  the  deeds  which  he  received  number  8  is 
described  as  bounded  on  the  south  by  a  street  and  extending 
thereon  120  feet,  i.6.,  to  the  rear  of  the  lot,  and  number  9 
as  bounded  on  the  north  by  a  street  aforesaid,  and  extending 
thereon  120  feet.  The  deed  U>  Freeker  of  lot  No.  17  described 
as  his  lot,  is  bounded  on  the  south  by  the  reserve  of  a  street. 
These  numbers  are  referred  to  in  the  deeds  as  appearing  on  a 
plan  of  division  of  the  Bremner  property,  so  called,  filed  in 
the  office  of  the  Commissioner  of  Crown  Lands  in  Halifax. 

The  proceedings  in  this  ease  have  been  taken  by  Pugh,  as 
plaintiff,  against  Peters  and  Lahey,  as  defendants,  to  compel 
a  division  of  the  portions  of  the  field  laid  out  on  the  plan 
under  which  the  lots  were  sold  as  propoaed  streets.  On  the 
plan  they  are  both  so  designated,  and  the  plaintiff's  contention 
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is  that  he  never  conveyed  his  interest  in  those  two  pieces  of 
land,  and  had  never  dedicated  them  to  the  public  as  streets, 
nor  created  a  right  of  way  over  them  for  the  benefit  of  the 
defendant,  Peters,  but  had  a  right  to  one-third  thereof,  and 
to  have  it  set  off  to  him  as  his  exclusive  property  in  severalty. 
Though  Lahey  has  been  made  defendant,  he  is  aefcing  in  unison 
with  Pugh,  who  claims  to  have  a  lien  on  his  share  under  a 
judgment  which  he  has  against  him. 

It  is  quite  clear,  I  think,  that  the  plaintifi,  Pugh,  is  estopped 
from  denying  that  a  right  of  way  was  granted  over  the  por- 
tions of  the  land  now  in  question,  and  cannot  take  possession 
of  it,  or  use  it  in  any  way  which  will  interfere  with  the  enjoy- 
ment of  that  right  These  streets  were  obviously  laid  out  to 
render  the  lots  more  valuable,  so  as  to  command  a  higher 
price  at  the  sale,  as  well  as  to  afiord  access  to  the  portion  of  the 
rear,  which  would  be  inaccessible  without  them,  and  to  Peters 
and  Frecker,  whose  lots  aie  bounded  by  them  in  their  respec- 
tive deeds,  there  is  an  implied  covenant  from  the  grantors  that 
they  should  forever  have  a  right  of  way  over  them.  Roberts 
V.  Karr,  1  Taunt,  495,  and  Harding  v.  WHson,  2  B.  &  C,  96, 
are  authorities  for  this.  In  the  former  Lord  Mansfield 
said :  "  If  you  have  told  one  in  your  lease,  this  piece  of  land 
abuts  on  a  road,  you  cannot  be  allowed  to  say  that  the  land 
on  which  it  abuts  is  not  a  road ;"  and  Laurence,  J. :  "  If  a 
man  buys  a  piece  of  ground  described  as  abutting  on  a  road, 
does  he  not  contemplate  the  right  of  running  out  into  the 
road  through  any  part  of  the  premises  ?"  There  no  actual 
road  existed ;  the  land  was^merely  described  as  abutting  east 
on  a  new  road.  In  the  latter  case  a  piece  of  land  was 
granted,  abutting  upon  an  intended  way,  which  was  held  to 
give  a  right  of  way. 

These  cases  are  cited  and  recognized  as  law  in  Esply  v. 
Wilkes,  L.  R,  7  Ex.  298.  In  the  United  States  the  cases  in 
support  of  this  doctrine  are  numerous,  and  are  referred  to  in 
Washburn  on  Easements,  240  to  245,  and  181-2. 

In  these  cases  it  is  broadly  laid  down  that  where  a  grantor 
conveys  land  bounded  on  a  street  or  way,  he  is  estopped  to 
deny  the  existence  of  such  street  or  way,  and  the  grantee  ac- 
quires by  the  conveyance  a  perpetual  easement  or  right  of 
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passage  upon  and  over  it,  from  the  full  enjoyment  of  which 
he  can  never  afterwards  be  excluded. 

At  the  argument  it  was  contended  on  the  part  of  the  de- 
fendant, Peters,  that  the  title  to  the  land  passed  to  the  pro- 
prietors of  the  adjoining  lots  by  their  deeds,  on  the  principle 
that  the  lots  extended  to  the  centre  of  the  streets.  If  the 
lots  had  been  simply  bounded  by  the  streets,  that  might  have 
been  the  case ;  but  they  were  sold  as  specific  lots  by  number 
on  the  plan,  with  the  dimensions  specified  in  the  deed,  the 
language  of  which  appears  to  me  to  exclude  the  streets  or 
ways,  and  to  prevent  them  from  setting  up  a  claim  to  the  land 
itself,  while  it  conferred  on  them  the  right  to  use  it  as  a  street 
or  way. 

Assuming  that  the  title  to  the  land  did  not  pass  to  the  pur- 
chasers, but  that  they  acquired  a  right  of  way  over  it,  a  ques- 
tion arises  whether  the  Plaintiff  is  entitled,  under  the  provi- 
sions of  Cap.  102  of  the  Revised  Statutes  to  compel  a  division 
of  the  land,  and  to  have  a  third  of  it  set  off  to  him  in  sever- 
•alty.  This  chapter  provides  that  a  petition  for  partition  may 
be  maintained  by  any  person  who  has  an  estate  in  possession, 
and  the  court  shall  cause  partition  to  be  made,  and  the  share 
of  the  petitioner  set  off  and  assigned  to  him.  The  object  of 
the  legislation  doubtless  was  to  provide  for  the  partition  of 
lands  held  and  occupied  in  common,  so  that  each  might  be  put 
in  possession  of  and  enjoy  his  share  in  severalty ;  and  it  could 
never  have  been  the  intention  that  where  the  title  to  land, 
without  any  beneficial  interest  in  it,  was  held  by  two  or  more 
persons  in  common  one  of  them  should  be  enabled  to  compel 
the  others  at  their  joint  expense  to  make  a  useless  division, 
and  it  is  not  probable  that  the  Plaintiff  would  have  instituted 
these  proceedings  if  he  had  not  entertained  the  belief  that  he 
was  entitled  to  the  full  enjoyment  of  one-third  of  the  land 
sought  to  be  divided,  as  was  contended  for  by  his  counsel  on 
his  behalf ;  otherwise  he  would  only  have  incurred  expense  to 
himself,  and  occasioned  it  to  others,  without  the  hope  of  any 
beneficial  results. 

But  though  the  L^islature  may  never  have  contemplated 
that  the  provisions  of  the  act  should  be  called  into  operation 
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in  a  case  like  this,  the  question  r^nains  whether  under  its 
terms  the  plaintiff  cannot  insist  upon  a  partition. 

Where  the  soil  and  freehold  over  which  there  is  a  right  of 
way,  is  vested  in  individuala,  though  they  cannot  interfere 
with  the  use  of  the  road  or  way  as  such,  they  ai*e  entitled  to 
^  exercise  certain  acts  of  ownership  over  it,  and  it  would  seem 
from  the  case  of  Baring  v.  Nash,  1  V.  &  B.,  554,  that  min- 
uteness of  interest  is  no  objection  to  a  claim  for  partition. 
St  Mary*8,  Newmgton  v.  Jaccibs,  L  R.,  7  Q.  B.,  47,  shews  that 
an  owner  who  dedicates  to  public  use  as  a  highway  a  portion 
of  his  land,  parts  with  no  other  right  than  a  right  of  passage 
to  the  public,  and  may  exercise  all  other  Acts  of  ownership 
not  inconsistent  with  such  dedication  ;  and  in^  Goodson  v. 
Ridiardson,  L.  R.  9,  Ch.  App.,  221,  where  water  pipes  had  been 
laid  in  the  soil  of  a  highway  without  the  eoasent  of  the  owner 
of  it,  an  injunction  was  granted,  and  the  fact  that  the  soil 
under  the  highway  was  of  no  value  to  the  owner,  and  that 
his  motion  for  applying  to  the  Ck>urt  was  not  connected  with 
the  enjoyment  of  the  land,  were  held  to  be  no  reasons  -against 
granting  it  That  actions  at  law  may  be  maintained  against 
parties  trespassing  on  the  rights  of  the  owners  of  the  soil, 
see  Lade  v.  Shepherd,  2  Str.  1004;  Stevens  v.  Whisten,  11 
East,  61,  and  Reg.  v.  Pratt,  4  E.  and  B.  860,  the  latter  a  verjr 
striking  case  on  the  subject. 

Inasmuch  as  the  plaintiff  has  an  estate  in  the  soil  of  the 
street  in  possession,  subject  only  to  an  easement,  he  comes 
within  the  terms  of  the  act,  and,  though  a  ps^ition  in  this 
case  would  seem  useless  and  be  attended  with  no  praotioal 
benefit  to  either  party,  I  am  forced  to  the  conclusion  that 
under  the  terms  of  the  act  he  is  entitied  to  it.  I  am  of 
opinion,  therefore,  that  the  rule  nm  for  a  new  trii^  should  be 
made  absolute. 

But  as  the  petitioner  (plaintiff)  both  on  the  trial  and  at 
the  aigument,  claimed  the  land  absolutely,  and  sought  for  par- 
tition to  put  him  in  possession  of  his  portion,  free  from  any 
easement  of  a  street  or  way,  and  the  petition  was  in  the  first 
instance  presented  with  this  view,  and,  as  he  has  failed  in  this, 
we  think  be  should  not  have  the  costs  of  the  alignment 
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DesBARBES  v.  LANDRT. 

When  one  of  two  ArMtmton  who  had  made  a  certain  award,  ftobeeqnently  made  an  afB. 
^\i%  setting  oat  that  he  Intended  to  dedde  the  oate  according  to  law,  but  on  reoonaideiation 
«f  the  matter,  and  on  reperueal  of  the  minutes  of  evidence,  he  felt  persuaded  that  in  making 
llw  award  be  misunderstood  the  eridenoe  giren  in  tlie  matter.  Inasmuch  as  he  took  for 
granted  that  no  «vldeoce  was  given  of  a  certain  faet,  whieh  upon  the  minutes  of  the  evldenoe 
being  read  before  the  Court,  by  consent,  appeared  to  be  material  and  to  be  in  proof. 

Hddt  that  the  award  must  be  set  aside. 

This  was  an  action  of  ejeetment.  When  the  cause  was 
called  for  trial  before  Mr.  Justice  McDonald,  on  the  recom- 
mendation of  the  Judge,  it  was  referred  to  arbitration.  The 
arbitrators  found  in  favor  of  defendant,  and  a  rule  nisi  to  set 
the  award  aside,  was  granted  by  his  Lordship,  the  Chief  Jus- 
tice, on  several  grounds,  the  ground  relied  on  being  that  one  of 
the  arbitrators  in  making  up  his  award  had  misapprehended 
a  material  portion  of  the  evidence,  as  shown  by  his  affidavit. 

DeaBarrea,  in  support  of  rule. — The  arbitrator »  here  has 
misapprehended  the  facts  and  the  law,  according  to  his  own 
admission  in  his  affidavit,  and  in  such  case  the  award  must  be 
set  aside.  Deliver  v.  Barnes,  1  Taunton,  48  ;  Hutchinson  v. 
Meppartan,  13  Q.  B.,  958  ;  Flynn  v.  Robertson,  L.  R,  4  C.  P.^ 
44  ;  in  re  Hall  v.  Hvnes,  2  M.  and  Gr.  847  ;  Dunn  v.  BlaJce, 
L.  R.,  10  C.  P.,  388  ;  Lockwood  v.  Smith,  10  W.  R.  ;  Qore  v. 
Baker,  4  El.  and  BL,  470  ;  Russell  on  ArbUrcUion,  653. 

(The  Coubt — In  these  cases  ihe  awards  were  referred  back 
to  the  arbitrator  ;  your  rule  is  to  set  the  award  aside.) 

Henry,  contra. — Cites  in  re  Wright  and  Cromford  Canal, 
1  Q.  B.J  97.  In  that  case  the  arbitrators  stated  doubts  upon  a 
point  of  law,  and  yet  the  award  was  not  disturbed.  The  cases 
cited  on  the  other  side  are  cases  of  one  arbitrator.  Where  a 
sole  arbitrator  says  he  has  not  ^ven  attention  to  a  particular 
point  submitted,  the  award  may  be  set  aside,  but  here  there 
were  two  arbitrators. 

It  must  be  shewn  before  the  award  will  be  sent  back  that 

it  is  wrong,  which  is  not  shewn  in  this  case.    The  affidavit 

of  the  arbitrator  states  that  he  took  for  granted  that  there 

was  no  evidence  of  Donald  Grant's  being  in  possession,  but  he 

does  not  allege  now  that  there  was  sudi  evidence.    He  swears 
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to  his  opinion  that  the  case  turned  upon  that  point,  but  there 
is  nothing  to  shew  that  the  possession  was  such  as  to  affect  the 
title.  The  Court  will  not  set  aside  an  award  unless  it  is  clear 
that  it  is  bad.  Cook  v.  Gent,  14  M.  &  W.  680.  (Mr.  Henry 
was  here  allowed  to  read  the  evidence  in  the  case  by  consent, 
subject  to  all  the  objections  previously  taken,  and  argued  as 
to  merits  from  the  evidence.)  The  affidavit  of  the  other  arbi- 
trator states  that  the  award  was  the  only  just  one  that  could 
be  made.    Ruasdl  on  Arbitration,  294. 

DedBarrea,  in  reply.  It  is  dear  from  the  evidence  that 
Qrant  and  Dorion  were  endeavoring  to  defraud  plaintiff.  It 
is  not  necessary  to  shew  that  the  award  is  bad,  but  merely 
that  the  arbitrator  misapprehended  the  facts,  and  tlutt  misap- 
prehension affected  the  award. 

Smith,  J.,  now,  (December  12th,  1876,)  delivered  the  judg- 
ment of  the  Court. 

This  was  an  action  of  ejectment  brought  to  recover  the 
possession  of  certain  lands  described  in  ihe  plaintiff's  writ 
issued  on  the  12th  May,  1875.  The  statutable  plea  that  the 
plaintiff  was  not  entitled  to  the  possession  of  the  said  lands 
was  pleaded.  The  said  cause,  and  all  matters  in  difference 
therein,  vrere  submitted  by  the  consent  of  the  parties  under  a 
rule  of  Court  to  the  award  and  arbitrament  of  Alexander 
McQillvray,  of  Guysborough,  Barrister,  and  Archibald  Mc- 
Gillvray,  of  Antigonish.  The  matter  was  heard  and  evidence 
taken  before  them,  and  they  made  and  published  their  award 
on  the  15th  day  of  October,  1875,  in  favor  of  the  defendant. 
A  rule  nisi  was  granted  by  YouNQ,  C.  J.,  to  set  aside  said 
award,  which  was  argued  before  the  Court  in  banc  at  Halif ax, 
at  the  last  December  term.  There  were  several  grounds  taken 
in  the  rule,  but  the  important  one,  requiring,  as  I  apprehend, 
the  consideration  of  the  Court,  is  that  in  which  a  mistake  is 
alleged  to  have  been  made  by  one  of  the  arbitrators,  as  to  the 
proof  given  of  a  material  fact,  which  mistake  is  stated  in  an 
affidavit  of  said  arbitrator.  It  is  true  as  a  general  principle 
that  an  award  is  final,  and,  assuming  that  it  is  good  upon  its 
face,  there  can  be  no  appeal  from  it ;  the  only  exceptions  to 
this  rule,  as  recognized  by  Denman  and  Ajeichibald,  J  J.  in 
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IhiTm  V.  BUdcCy  10  L,  R,  C.  P.,  388,  are  "  where  there  is  oor- 
**  niptioii.  on  the  part  of  the  arbitrator  or  excess  of  jurisdio- 
"  tion,  or  where  the  arbitrator  admits  that  there  is  a  mistake, 
''and  as  it  were^  craves  the  aseistanoe  of  the  Court  in  setting 
"  it  right"  In  Deliver  v.  Bamee,  1  Taunt,  48^  Mansfield, 
C.  J.,  says, ''  I  admit  that  if  an  arbitrator  says,  I  want  to  make 
my  award  according  to  law,  and  have  misconceived  the  law, 
or  I  have  mistaken  the  fact,  the  award  shall  be  set  aside,  for 
in  either  case  it  is  not  his  award,  that  is,  it  is  not  his  true 
judgment ;  and  in  HiUdmiaon  v.  Shepperton  ei  al,  13  Q.  R, 
955,  it  was  decided^  ''  that  it  is  not  an  invariable  rule  that  the 
**  Courts  will  not  set  aside  an  award  on  the  ground  that  the 
"  arbitrator  has  by  mistake  adjudicated  wrongly."-  In  Hail  v. 
Simea,  2  M.  &  Q.,  847,  the  award  was  set  aside  on  the  ground 
of  gross  mistake  amounting  to  legal  misconduct  of  arbitrators. 
In  Anderson  v.  Davey,  18  Ves.  Junr.,  447,  Lord  Eldon  re- 
marked :  "  The  rule  as  to  mistake  is  that  where  there  is  clear 
"  and  distinct  evidence  of  mistake,  the  nature  of  it,  and  that  it 
*'was  made  out  to  the  satisfaction  of  the  arbitrators, — on 
"  which  Lord  Thurlow,  in  Knox  v.  Symmonds,  insisted  upon 
"  having  their  aflSdavits, — Courts  of  Law  and  Equity  will  in- 
"  terfere."  In  the  case  of  PhUips  v.  Evame,  12  M.  &  W.,  309 
Aldebson,  B.,  said :  "  If  this  case  were  precisely  like  the  case 
**  in  the  Common  Pleas,"  (meaning  HaU  v.  Ernes,  just  re- 
*'  ferred  to,)  I  do  not  say  I  should  arrive  at  the  same  conclu- 
•*  flion ;  but  it  is  very  different,  for  here  is  only  the  aflMavit  of 
**  one  of  the  parties  that  the  arbitrator  made  a  mistake."  If 
an  affidavit  of  the  arbitrator  had  been  furnished,  as  in  this 
case,  it  is  reasonable  to  conclude  the  decision  of  the  Court 
would  have  been  similar  to  that  in  HaU  v.  Hmes.  The  affi- 
davit of  A.  H.  McQillvray,  one  of  the  arbitrators  in  the  case 
before  us,  sets  out:  ''That  I  intended  to  decide  the  case 
"according  to  law, but  on  reconsideration  of  the  matter,  and 
**  on  reperosal  of  the  minutes  of  evid^Qce,  I  feel  persuaded  that. 
"  in  making  the  award  I  misunderstood  the  evidence  given  in 
**  the  matter,  inasmuch  as  I  took  for  granted  that  no  evidence. 
**  was  given  of  the  said  Donald  Grant's  possession  of  the  land 
"  in  question  at  the  time  the  defendant  received  the  deed  from 
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"  Josephat  Dorion  and  Catherine  Grant,  and  also  that  the 
''  defendant  failing  in  proving  possession  was  bound  to  shew  a 
**  documentary  title."  "  I  say  that  in  consequence  of  my  having 
"  made  said  award  under  a  misapprehension,  I  believe  that  an 
''injustice  has  been  done  the  said  plaintiff."  I  cannot  help 
thinking  that,  regarding  the  nature  of  the  action  and  the 
character  of  the  evidence  taken  before  the  arbitrators,  the 
minutes  of  which  were  read  at  the  argument  by  consent,  the 
fact  of  Donald  Grant's  possession  of  the  land  was  a  most 
important  fact,  by  which  the  determination  of  the  arbitrators 
must,  and  should  have  been  lai^ly  influenced,  and  in  the 
light  of  the  authorities  I  have  consulted,  some  of  which  I  have 
referred  to,*  it  can  scarcely  be  contended  that  the  award  is  the 
joint  awai-d  of  the  McGillvrays,  for,  as  Lord  Mansfield  says, 
it  is  not  ike  true  judgment  of  one  at  least.  I  think  the  award 
must  be  set  aside,  but  without  costsw 
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PUintiff  set  oat  in  his  wiit  that  he  had  recovered  Jadgmeut  afalnst  defendant  as  admin' 
istrator  and  that»  to  the  exa^otlon  thereon  f  the  Sheriff  had  returned  that  defendant  had  ne 
goods  or  chattels  which  were,  &o.,  but  had  paid  the  rotts  of  the  suit,  (the  return  being  set 
out  verbatim,)  and  the  declaration  prooeeded,  "  vhertbyU  appeart  that  the  defendant  hatb 
eloigned,  wasted  and  converged  to  his  own  use  the  goods,'*  Ac.  Defendant  demurred  on  the 
grounds,  that  no  devattavit  was  alleged  or  suggested ;  that  while  it  was  alleged  to  appear  by 
the  return  that  defendant  had  eloigned  and  wasted  the  goods  of  the  intestate,  the  raton, 
whioh  was  set  out  verbatim,  did  not  allege  or  suggest  a  devaHavU ;  that  It  did  not  follow  aa  a 
legal  inference  from  the  return  that  defendant  had  been  guilty  of  a  devastavit,  and  furlker 
that  the  dtvagtamt  should  be  alleged  aa  a  iict  and  net  stated  aa  an  inference* 

Hddy  tjiat  the  rule  nisi  to  set  aside  the  demnner  as  irregular,  must  be  made  abaolnter 
and  that  defendant,  if  embarrassed  by  the  declaration,  should  have  applied  under  R.  8.,  cap, 
94,  see.  124,  to  have  it  amended,  and  was  precluded  by  the  statute  fiom  demuxxing  exeept 
.  after  non-compliance  by  plaintiff  with  a  judge's  order  to  amend. 

BiTCHiK,  B.  J„  dissenting. 

This  cause  came  before  the  Court  on  a  rule,  remitted  to  the 
^Court  by  a  judge  at  Chambers,  to  set  aside  as  irregular,  a  de- 
imurrer  to  plaintiffs  declaration.    The  pleadings  are  summar* 
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ized  in  the  head-note,  and  are  set  out  at  length  in  the  judg- 
ment of  the  Court 

DeaBarrea  for  rultf : — ^The  action  is  brought  in  the  correct 
form.  The  fact  of  obtaining  a  judgment,  as  here,  is  conclu- 
sive evidence  that  he  had  assets  otherwise  he  should  not  have 
allowed  judgment  to  go.  See  Practice  Act,  sec.  131.  1  Wm*8 
Saunders,  331.  WUliama  on  EocecutorSy  1801.  Strike  out 
*•  whereby  it  appears,"  from  the  declaration,  and  the  demun'er 
is  all  gone.  Those  words  can  be  treated  as  useless.  UtUe  per 
inutile  non  vitiatur,  11  Eaet  65.  Sections  124'and  125  of  the 
Practice  Act  provide  for  this  case  if  the  defendant  is  embarras- 
sed by  the  declaration.  If  the  declaration  is  argumentative, 
as  contended  by  the  demurrer,  the  defendant  should  have 
proceeded  under  these  sections  to  get  it  amended.  The  de- 
murrer states  that  the  pleading  is  "  bad  in  law "  ;  it  should 
state,  according  to  the  statute,  that  it  is  '*  bad  in  substance." 
The  demurrer  is  for  delay.  No  plea  has  been  pleaded, 
although  the  defendant  got  an  order  to  plead  and  demur. 
S  Ckitty  on  Pleading^  484  ;  •  WiUiama  on  Executors,  1798 ;  S 
Bing,  N.  C,  176.  All  that  was  necessary  for  us  to  do  was  to 
suggest  a  devastavit.  The  action  would  lie  without  issuing  an 
execution.  The  Sheriff's  return  relieves  us  of  the  necessity  of 
setting  out  the  allegations  the  want  of  which  the  demurrer 
complains  of.  This  demurrer  is  manifestly  a  special  demurrer. 
It  states  that  we  should  have  set  out  the  pleadings.  That 
would  have  been  utterly  useless. 

W.  A.  Johnston,  Q.  C,  contra. — The  demurrer  is  not  frivo- 
lous unless  so  palpably.  £  Chitt^s  Arch.,  926 ;  Dalton  v.  Mc- 
Intyre,  1  DowL,  N.  S.,  77 ;  Fisher,  6596  ;  and  unless  the  de- 
murrer appears  on  face  as  frivolous  and  admits  of  no  argu- 
ment, it  will  not  be  set  aside.  No  form  of  declaration  like  this 
can  be  found.  There  is  nothing  to  shew  what  was  the  nature  of 
the  judgment.   Cites  1  Savmd.,  216 ;  2  Chitty  on  Pleading,  340. 

DesBa/rres,  in  reply.— Cites  ChiUy's  Arch.,  1230-34;  1 
Sawnd.,  219 ;  Ward  v.  Thomas,  2.Dowl.,  87. 

McDonald,  J.,  now,  (Dec.  12th,  1876,)  delivered  the  judg- 
ment of  the  Court : — 
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In  this  cause  the  declaration  sets  forth  that  the  plaintiff  re- 
covered judgment  in  the  Supreme  Court  against  the  defendant^ 
administrator  of  the  personal  estate,  Szc,  %i  William  Morrison, 
which  judgment  is  still  upsatisfied  and  in  force, — ^that  a  writ  oi 
execution  was  issued  and  placed  in  the  sheriff's  hands,  with 
instructions  to  levy,  and  that  the  sheriff  made  a  return  in 
these  words:  *'ihe  within-named  William  Eandick  has  no 
goods  or  chattels  which  were  of  the  within-named  William 
Morrison,  at  the  time  of  his  deajth  to  be  administered,  in  my 
bailiwick,  whendof  I  can  cause  to  he  made  the  snm  of  $164.28, 
or  interest,  or  any  part  there<^,  but  hath  paid  and  satisfied 
the  residue  of  this  executioi^  being  the  costs  within  mention- 
ed." The  dedaration  then  proceeds  thus:  ''whereby  it 
appears  that  the  defendant  hath  eloigned,  wasted  and  con- 
verted tp  his  own  use  the  goods  and  chattels  of  the  said 
William  Morrison." 

To  this  the  following  demurrer  was  filed : — 

''  The  said  William  Eandick,  administrator  as  aforesaid,  the 
said  defendant,  by  W.  A.  Johnston,  his  attorney,  demurs  to  the 
first  count  of  the  plaintiff's  writ  or  declaration,  and  saith  that 
tiie  same  is  bad  in  law  for  the  following  reasons : — 

"  1.  Because^  whilst  the  action  and  count  are  based  on  a 
supposed  devastavit  by  the  defendant,  no  devastavit  is  alleged 
or  suggested  in  said  count. 

"  2.  Because  it  is  in  said  count  alleged  that  it  appears  by 
the  sheriff's  return  to  an  execution  alleged  to  have  been  on  an 
alleged  judgment  obtained  by  the  plaintiff  against  the  defen- 
dant as  above,  tiiat  the  defendant  hath  eloigned,  wasted  and 
converted  to  his  own  use  the  goods  and  chattels  of  the  said 
William  Morrison,  which  came  to  his  hands  to  be  administered 
after  the  death  of  the  said  William  Morrison;  whereas  it 
doth  not  appear  by  the  said  sheriff's  return,  wiiich  in  the  said 
count  is  alleged  to  be  set  out  ve'i'batvm  and  seriatim  that  the 
def endajit  hath  wasted,  eloigned,  or  converted  to  his  own  use 
the  said  goods,  ^or  doth  the.  said  aheriff  in  and  by  his  return 
suggest  that  the  defendant  hath  been  guilty  of  a  devoMavit, 
and  the  said  count  doth  not  set  out  or  allege  the  pleadings  on 
which  the  said  judgment  was  based,  so  that  the  Court  might  be 
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informed  as  to  the  pleas  pleaded  by  the  defendant^  or  whether 
the  judgment  wa.9  obtained  on  a  nil  didt,  or  coi^Fession^  or 
how  otherwise. 

"  3.  Because  in  and  by  the  said  count  the  nature  of  the 
said  judgment  doth  not  appear,  nor  is  it  alleged,  whether  it 
was  a  judgment  de  bonis  propriia  or  a  judgment  of  the  goods 
and  chattels  which  were  of  the  said  Wm.  Morrison,  in  the 
hands  of  the  defendant  to  be  administered,  or  of  assets  quando 
<iccideTint,  and  the  pleadings  on  which  the  said  judgment  is 
founded  not  being  set  out,  and  the  sheriff  not  having  returned 
a  devastavit  but  simply  nulla  hona.  it  does  not  follow  as  a  legal 
inferefice  pr  presumption  from  said  return,  that  defendant  had 
been  or  was  guilty  of  a  devastavit^  and  the  same  is  nowhere 
in  said  count  suggested  or  averred,  but  is  simply  stated  as  an 
inferenpe,  and  because  it  is  bad  in  law  to  plead  as  a  matter  of 
inference  yrhat  should  be  alleged  as  a  matter  of  fact." 

The  plaintiff  obtained  a  rule  nisi  to  set  the  demurrer  aside 
as  irregular,  and  the  case  was  argued  at  the  last  term, 
Section  124  of  our  Practice  Act  provides  that  duplicity,  argu- 
mentativeness, and  uncertainty  shall  be  no  longer  grounds  of 
objection  to  a  pleading,  unless  such  pleading  be  so  framed  as 
to  embarrass  the  opposite  party,  in  which  case  application  may 
be  made  to  a  judge  to  compel  an  amendment ;  and  Section  123 
provides  that,  except  as  therein  provided,  no  pleading  shall  be 
deemed  insufficient  for  any  defect  at  the  time  of  passing 
thereof  objectionable  on  special  demurrer  only. 

In  this  case  all  the  grounds  of  demurrer  stated  and  all  the 
arguments  used  in  support  of  them,  are  based  upon  the  as- 
sumed uncertainty  or  argumentativeness  of  the  declaration, 
and  I  am  clearly  of  opinion  that  the  directions  of  the  statute 
should  have  been  followed  by  the  defendant  to  compel  an 
amendment  before  resorting  to  his  demurrer,  if  he  felt  at  all 
embarrassed  by  the  pleadings.  Several  cases  were  cited,  the 
strongest  of  which  was  White  and  others  y.  WoodwoHh,  4b  C. 
B.,  752,  to  show  that  if  the  subject  matter  in  question  fairly 
admits  of  an  argument,  a  demurrer  will  not  be  set  aside  as 
frivolous.  That  case  was  decided  in  1847,  five  years  before 
the  passing  of  the  English  Common  Law  Procedure  Act  which 
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in  England  changed  tiie  law  so  far  that  the  Courts  held  in 
practice  what  our  Legislature  subsequently  reduced  to  the 
statute  of  this  Province  just  referred  ta  Without  that 
statute  there  might  be  a  question  as  to  whether  the  demurrer 
could  be  set  aside  *  in  this  way.  With  it,  I  think  the  case 
does  not  fairly  admit  of  an  argument,  and  that  if  we  held 
otherwise  we  would  be  defeating  the  clear  intenticai  of  the 
act.  This,  I  think,  would  be  the  correct  view  of  the  case 
even  assuming  that  the  declaration  is  argumentative  and 
uncertain,  which  is  not  at  all  admitted.  The  case  of 
Leonard  v.  Simpson,  Exr.  of  Simpson,  2  Bing.  N.  C,  176, 
is  very  strong  to  sustain  the  view  that  the  declaration  is  quite 
sufficient,  even  if  the  statute  had  not  been  passed,  but  it  is  not 
necessary  here  to  decide  that  question.  The  ground  is  taken 
that  the  cause  of  action  is  not  so  defectively  stated  in  the 
declaration  as  to  justify  the  defendant,  in  the  face  of  the 
statute,  in  demurring  without  first  applying  to  a  judge  to 
compel  an  amendment,  and  I  think  it  is  well  taken. 

It  is  not  simply  that  the  demurrer  is  frivolous,  but  that  it 
is  irregular,  as  the  defendant  was  precluded  from  demurring 
to  this  declaration,  except  under  Sec.  125  of  .the  practice  act» 
after  noncompliance  on  the  part  of  the  plaintiff  with  a  judge's 
order  to  amend.     I  think  that  the  rule  must  be  made  absolute. 

Ritchie,  E.  J.,  read  the  following  dissentient  opinion  : — 
The  plaintiff  sets  out  in  his  writ  that  he  recovered  judg- 
ment against  the  defendant  as  Administrator  for  $164.28  with 
S60.90  his  costs  of  suit,  and  the  plaintiff  suggested  and  gave 
the  Court  to  be  informed  that  he  caused  an  execution  to 
be  issued  and  directed  to  the  Sheriff  of  Halifax,  commanding 
him  that  of  the  goods  and  chattels  within  his  precinct  which 
were  of  William  Morrison,  deceased,  at  the  time  of  his  death, 
in  the  hands  of  defendant  to  be  administered,  he  should 
cause  to  be  paid  the  said  sums,  if  the  defendant  had  so  much 
in  his  hands  to  be  administered,  and  if  he  had  not  so  much 
thereof,  then  $60.90,  being  for  the  costs  aforesaid,  to  be  levied 
of  the  proper  goods  of  the  defendant ;  and  the  Sheriff  has 
returned  the  execution  in  these  words, — "the  within-named 
Wm.  Kandick  has  no  goods  or  chattels  which  were  of  the 
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within-named  Wm.  Morrison,  at  the  time  of  his  death  in  his 

hands  to  be  administered  in  my  bailiwick,  whereof  I  can  cause 

to  be  made  the  sum  of  $164.28  and  interest  or  any  part  thereof, 

but  hath  paid  and  satisfied  the  residue  of  this  execution  being 

the  costs  within-mentioned."    The  writ  then  goes  on  to  state 

as  follows : — "  whereby  it  appears  that  the  defendant  has 

eloigned,  wasted,  and  converted  to  his  own  use,  the  goods  and 

chattels  of  the  said  Wm.  Morrison,  which  came  to  his  hands 

to  be  administered  after  the  death  of  the  said  Wm.  Morrison." 
* 
To  this  count  the  defendant  demurred  as  bad  in  law,  and 

assigned  several  grounds  of  demurrer,  all  of  which,  however, 

seem  to  me  to  be  embraced  in  this,  that  no  devastavit  is 

alleged  or  suggested  in  i|.    The  plaintiff  obtained  a  tule  ni^i 

to  set  aside  Uiis  demurrer,  which  he  now  seeks  to  have  made 

absolute. 

On  the  return  nvUa  bona  alone  the  plaintiff  may  obtain 
execution  de  bonis  proprvis,  by  proceeding  by  scire  facias,  or 
he  may  proceed,  as  has  been  done  in  this  case,  by  action  on 
the  judgment,  but  then  he  must  suggest  a  devastavit.  The 
defendant  contends  that  there  being  no  suggestion  to  that 
effect  there  is  nothing  for  him  to  plead  to,  as  he  is  willing  to 
admit  all  the  facts  stated  but  is  not  prepared  to  admit  the 
legal  inference  which  the  plaintiff  has  drawn  from  them,  that, 
because  nvUa  bona  has  been  returned,  therefor4  the  defendant 
has  wasted  and  converted  to  his  own  use  the  goods  of  the 
intestate.  U  the  defendant  is  right  in  this  contention  his 
proper  course  was  to  demur,  and  as  the  writ  would  in  that 
case  show  no  ground  of  action  to  entitle  the  plaintiff  to  have 
execution  of  the  proper  goods  of  defendant,  the  demurrer 
would  be  general  not  special ;  but  whether  the  demurrer  can 
or  cannot  be  sustained  is  not  now  before  the  Ck)ttrt,  and  I  am 
not  prepared  to  say  that  it  is  frivolous,  and  should  be  set  aside 
as  such,  especially  as  I  find  that  the  form  of  the  plaintiff's  writ 
differs  from  that  given  in  Chitty,  where  the  suggestion  said  to 
be  wanting  is  given.  See  IS  ChiUy's  PI  340,  (Lib.  Ed.)  See 
also  Williams*  note  to  1  Saunders*  R,  219,  where  the  practice 
in  cases  like  the  present  is  discussed  at  length.  I  cannot  con- 
sider the  objection  one  of  aiyumenlativen^s  or  vmcertainty. 
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which  Tinder  the  old  practice  would  be  merely  a  special  de- 
murrer, which  indeed  was  not  urged  at  the  argument.  The 
only  grounds  then  taken  in  addition  to  the  deniurrers  being 
frivolous  were  that  there  were  no  statements  on  the  maigin  or 
elsewhere  of  the  matters  of  law  to  be  aigued  pther  than  the 
statement  of  the  grounds  of  demurrer,  and  that  instead  of 
using  the  words,  "  bad  in  substance/'  the  defendant  in  his  de- 
murrer had  used  the  words,  "  bad  in  law."  In  regard  to  the 
former  I  need  only  say  that  by  our  Practice  Act  it  is  not  re- 
quired that  there  should  be  any  entry  on  the  margin  of  a 
demurrer  of  the  matter  of  law  intended  to  be  argued,  and 
the  Court  has  never  required  any  other  statement  than  the 
statement  of  the  grounds  of  demurrer ;  and  to  the  latter,  that 
the  defendant  has  substantially  cdbiplied  with  the  Act,  for 
though  specific  forms  are  given  by  the  Act,  the  12th  Section  of 
Chapter  1  of  the  Revised  Statutes,  "  Of  the  Construction  of 
Statutes,"  enacts  that  where  forms  are  prescribed,  slight  devi- 
ations therefrom,  not  affecting  the  substance  or  calculated  to 
mislead,  shall  not  vitiate  them. 


MURRAY  ET  AL.  V.  ROSS. 

PtMt  That  Mendaiit,  fl^ter  the  oaase  of  Mtion  adonied,  Mng  »  tn4er.  baouM 
iJM^Ivfiot  wititiin  the  meaniog  of  the  Insolvent  Act  of  1869.  and  made  an  aasi^ment  under 
the  Act, 

Seld,  Bad  OB  domnircr.    XoOullt,  J.»  dJnnttng. 

This  was  an  action  to  recover  the  price  of  goods,  the 
declaration  setting  out  the  common  coimts.  Pleas,  1st,  never 
indebted;  2nd,  that  defendant,  after  the  cause  of  action 
accrued,  became  inaolvent  within  the  meaning  of  the  Insolvent 
Act  of  1.869.  Plaintiff  demurred  to  the  second  plea,  and  the 
demurrer  was  argued  during  the  Decenjiher  Term  of  1873-6. 


Digitized  by 


Googk 


DECEMBER  TEEM,  1876-7.  156 

Sedgwick,  in  support  of  demurrer. — ^There  is  nothing  in  the 
Dominion  Insolvent  Act  of  1869  to  deprive  the  Court  of  Com- 
mon Law  of  its  jurisdiction,  while  the  English  Bankruptcy 
Act  of  1869»  Sec.  54,  does  contain  such  provision.  The  Ameri- 
can Bankruptcy  Law  contains  a  similiur  provision.  Our  conten- 
tion is  that  we  can  prove  our  claim  and  take  our  dividends, 
and  at  the  same  time  prosiecute  our  action  at  Common  Law 
until  the  Insdvent  gets  his  dischaige.  Cites  Doria  on  Bank- 
ruptcy, 746.  Even  under  49  Geo.  3,  Cap.  lei,  8ec.  14,  provid- 
ing  that  proving  a  claim  is  a  sufficient  election,  the  cases  de- 
cided prove  that  a  plaintiff  may  go  on  and  prosecute  his 
action  at  Common  Law.  Cites  Baldwin  v.  Petfirmam,  16 
U.  C.  C.  P.,  610 ;  Hegctn  et  al  v.  Jimes,  2  Sup.  Court  Reports, 
290 ;  Edgar's  Insolvent  Act  of  1876,  p.  107 ;  SoH^  v.  Orem- 
wood,  5  Bam.  and  Aid.,  96 ;  Insdverkt  Act  of  1869,  sees.  56 
and  146. 

Graham,  contra. — ^If  {daintiff  gets  judgment  in  this  case 
and  arrests  the  defendant  under  execution,  tiie  Insolvent  Act 
contains  no  provision  for  his  release.  C&tes  Popham^s  Insol- 
vency, 28  n.,  and  the  case  there  cited.  The  demurrer  admits 
ihe  allegation  of  the  plea  tiuit  plaintiffiB  were  creditors  of 
defendant,  an  insolvent.  The  word  '' creditor"  is  defined  in 
sec  143  of  the  Insolvent  Act  of  1869,  as  one  who  has  proved 
a  claim  under  the  Act,  and  who  has  therefore  made  his  elec- 
tion tp  take  his  remedy  CMit  oi  the  estate  of  the  insolvent.  If 
a  dischaige  is  obtained  under  the  Act,  it  will  npt  dischaige  a 
judgment,  if  obtained  in  this  ease,  as  the  judgment  chants 
the  nature  of  the  debt. 

KiTCHlE,  E.  J.,  now,  (December  12th,  1876,)'  delivered  the 
judgment  of  the  Court : — 

The  plea  demurred  to  in  this  case  is  in  one  respect  certainly 
bad,  as,  in  addition  to  the  defence  that  the  defendant,  being  a 
trader,  had  made  an  assignment  under  the  Insolvent  Act  of 
1869,  there  is  Guided  that  he  was  not  indebted  as  alleged.  If 
the  plea  in  this  respect  had  only  been  liable  to  the  objection 
of  duplicity,  the  proper  course  would  have  been  not  to  demur^ 
but  to  apply  to  a  Jud^ge  to  have  it  rectified ;  but  by  our  Prac- 
tice Act,  139th  section,  nil  debet  is  not  allowed  to  be  pleaded, 
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and  by  iHe  152nd  section  the  general  issue  and  all  general 
pleas  are  abolished  and  evety  pleading  is  required  to  specify 
particularly  the  facts  intended  to  be  denied, — ^so  that  the  latter 
part  of  the  plea,  &s  a  distinct  defence,  is  bad  on  that  account 

If  the  plea  of  the  insolvency  of  the  defendant  had  gone  on 
to  state  that  he  had  obtained  his  discharge,  I  should  have 
esteemed  it  a  good  defence  to  the  action,  unless  it  had  appear- 
ed by  the  writ  that  the  debt  sued  for  was  one  of  those  to 
which,  by  the  Act,  the  discharge  would  not  apply,  and,  if  it 
did  not,  the  plaintiff  might  reply  it,  or  that  the  discharge  had 
been  obtained  by  fraud.  Though  nothing  is  said  in  relation 
to  suits  commenced  against  an  insolvent  after  his  assignment, 
suits  pending  at  that  time  against  him  are  not  suspended  by 
the  Act,  for  by  the  42nd  section  the  assignee  is  authorized  to 
intervene  and  defend,  and  as  there  is  nothing  in  its  terms 
which  prohibits  a  creditor  from  commencing  an  action  against 
a  party  after  he  has  made  an  assignment,  pending  the  pro- 
ceedings in  the  Insolvent  Court,  which  may  or  may  not  result 
in  his  obtaining  a  discharge,  I  do  not  think  we  can  hold  that 
he  is  to  be  deprived  of  his  Common  Law  remedy  against  his 
debtor ;  though,  if  he  should  succeed  in  his  action,  the  judg- 
ment would  be  wholly  inoperative  if  his  debtor  should  have 
succeeded  in  obtaining  his  discharge,  while,  if  his  discharge 
should  be  refused  him,  he  might  be  enabled  to  enforce  it,  as  he 
would  if  the  debt  was  of  the  class  against  which  a  dischaige 
would  not  opepite. 

I  have  not  arrived  at  this  conclusion  without  much  doubt» 
for  it  seems  unreasonable,  as  regards  his  debts  in  general,  that 
after  a  debtor  has  given  up  all  his  property  for  the  benefit  of 
his  creditors,  one  or  more  of  them  should  retain  the  right  of 
proceeding  against  him  in  any  other  than  the  Insolvent  Court, 
where  provision  is  made  for  ascertaining  the  validity  and 
adjusting  the  amounts  due  to  the  creditors  of  the  insolvent ; 
and  it  is  somewhat  incongruous  that  there  should  be  two  tri- 
bunals, and  both  called  into  operation,  whereby  the  validity 
and  amount  due  are  to  be  ascertained,  and  at  each  of  them  it 
is  quite  possible  a  different  result  might  be  reached.  But  not- 
withstanding this,  where  a  creditor  has  a  right  of  action  in 
this  Court  to  recover  his  debt,  which  right  is  not  necessarily 
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defeated  by  proceedings  being  instituted  against  hiin  in  the 
Insolvent  Court,  imtU  he  has  succeeded  in  obtaining  a  dis- 
charge, he  cannot  be  deprived  of  it,  pending  those  proceedings, 
unless  by  express  enactment  to  that  eflect,  or  by  necessary 
implication,  neither  of  which,  it  appears  to  me^  exists  in  this 
ease. 

The  following  dissentient  opinion,  prepared  by  McCully, 
J.,  was  read  by  Smith,  J. 

This  was  an  argument  of  a  demurrer.  Plaintiff  had  declared 
in  indebitatvs  aaaumpait  with  the  common  counts,  and  the 
writ  was  dated  the  24th  day  of  March,  1874.  The  case  was 
heard  in  the  western  court  room,  before  the  Judge  in 
Equity,  and  McCully  and  McDonald,  J  J.  The  defendant 
pleaded  two  pleas ; — ^first,  never  indebted ;  second,  that  after 
the  accruing  of  the  alleged  claim  he  was  a  trader  and  became 
insolvent  within  the  meaning  of  the  insolvent  Act  of  1869, 
and  "  made  an  assignment  under  said  Act,''  and  the  plaintiffs 
were  at  the  time  of  said  assignment,  creditors  of  said  defen- 
dant in  respect  to  the  claim  herein  pleaded  to,  and  he  is  not 
indebted  to  them  as  alleged  in  said  action. 

To   this    plea    plaintiff   demurred    and    assigned    several 
groimds ; — first,  that  the  plea  is   "  duplicate  and  uncertain, 
in  that  it  purports  to  set  up  two  matters  of  defence,  viz.,  the 
assignment  and  never  indebted;"  but  as  the  age  of  special 
demurrers  has  passed  away,  there  is  nothing  in  this  objection  : 
secondly,  "  that  the  making  an  assignment  does  not  alone  re- 
lease or  discharge  a  debtor  from  his  liabilities."    That  is  not 
defendant's  plea.    His  plea  is  that  plaintiff  was  his  creditor, 
that  he  was  a  trader,  became  insolvent  and  assigned    The 
plaintiff's  third  ground  is  that  it  is  not  alleged  that  the  assign- 
ment was  made  before  action.    That  is  so.    But  if  the  plea 
is  one  in  bar  as  pleaded  to  an  action,  in  case  the  assignment 
was  made  before  action,  is  it  not  a  plea  equally  to  the  action 
u^til  it  is  disposed  of  ?    A  plea  puis  darrein  &c.,  might  pos- 
sibly be  the  proper  way  to  get  such  a  defence  on  the  record  ; 
but  when  that  objection  is  not  urged,  but  plaintiff  demurs,  as 
here,  I  much  question  if  it  be  a  ground  of  general  demurrer. 
If  that  were  an  answer  in  law,  plaintiff  should  have  replied 


Digitized  by 


Googk 


158  MURRAY  et  al.'v.  ROSS. 

tbe  fact,  and  not  have  demurred.  Plaintiff's  fourth  grotmd  is 
that  the  plea  does  not  allege  that  plaintiff's  claim  against  de- 
fendant's estate  was  proven  under  the  Act  of  1869.  If  this  he 
necessary,  then,  indeed,  the  plea  is  defective  and  bad  But  of 
this  heieafter.  His  fifth  objection  is  that  the  plea  does  not 
allege  that  defendant  obtained  a  discharge  under  said  Act; 
and  sixthly,  that  the  plea  should  have  shewn  defendant  dis- 
charged from  his  liability  by  order  of  the  Court,  or  that  the 
creditor  proceeding  at  common  law  has  proved  against  the  in- 
solvent's estate,  and  so  made  his  election  to  proceed  against 
the  insolvent's  estate  and  not  against  himself.  It  is  with 
such  a  state  of  facts  before  them  that  the  Court  is  called  to 
decide. 

The  proceedings  in  this  case,  it  will  be  understood,  were 
commenced  before  the  Insolvent  Act  of  1875  had  passed,  and 
the  Act  known  as  the  Insolvent  Act  of  1869  controls  the  case- 
Although  it  be  designated  an  "  Insolvent  Act,"  still  its  pre- 
amble evidently  contemplates  possible  cases  of  Bankruptcy  as 
affected  by  it  and  provided  for.  The  language  is,  "  whereas 
"  it  is  expedient  that  the  Acts  respecting  Bankruptcy  and 
"Insolvency  in  the  several  Provinces,  &c,  &c.,  be  amended 
**  and  consolidated,  &c.,  &c." 

This  demurrer  is  founded,  it  seems  to  me,  on  the  assumption 
that  the  Act  was  passed  solely  for  the  benefit  of  creditors, 
without  any  regard  to  the  rights  or  conditions  of  debtors.  If 
any  single  creditor,  or  any  given  number  of  them,  can  force 
their  debtor  into  insolvency,  and  the  others  vtand  by,  and, 
notwithstanding  that  all  the  estate  and  means  oi  the  insolvent, 
by  operation  of  law,  have  been  transferred  to  an  assignee,  still 
refuse  or  decline  to  prove  or  make  claim,  as  tiie  Act  provides, 
and  by  that  means  can  continue  their  right  to  proceed  at  com- 
mon law  by  entering  a  judgment,  and  this  Act  is  not  a  bar 
when  well  pleaded  to  such  a  proceeding,  then^  indeed,  the 
debtor  or  insolvent  is  in  a  sad  condition.  I  do  not  think  that 
such  was  the  intention  of  the  Legislature,  nor  will  the  Ac\  in 
my  view,  warrant  such  a  construction. 

By  Section  3  the  Interim  Assignee  shall  call  a  meeting  of 
the  creditors  by  advertisement  or  by  summons  to  such  meet- 
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ing,  shall  prepare  and  exhibit  statements  of  the  Insolvent'^ 
affairs,  and  particularly  a  schedule,  (form  B,)  containing  the 
names  and  residences  of  aU  his  creditors,  and  the  amount  due 
to  each,  &c.,  &;c.,  and  a  statement  shewing  the  amount  and 
nature  of  the  assets,  &c.,  &;c.,  and  the  Insolvent  is  required  to 
assist,  attend  at  such  meetings,  produce  his  books,  accounts. 
Touchers,  kc,  and  submit  to  examJimxUitmwnder  ocUh. 

This  is  the  foundation  of  the  Entire  proceedings.  It  con- 
templates the  co-operation  of  all  the  creditors,  and  the  pro- 
duction of  all  claims.  The  4th  section  makes  it  imperative  on 
the  assignee  to  mail  to  each  of  the  creditorSy  so  far  as  then 
discovered,  a  notice  of  the  meeting  with  a  list  of  creditors, 
&c.  Thus  far  the  proceeding^  move  from  the  assignee  and 
insolvent ;  and  then  preparatory  to  the  choice  of  an  assignee, 
(for  all  previous  to  this  is  the  act  of  the  Official  Assignee),  the 
creditors  are  riequired  to  prove  their  claims,  or  they  cannot 
vote.  When  the  Statute  refers  to  any  act  of  the  creditors  as 
controlled  by  its  operations,  I  find  no  qualified  expressions, 
such  as,  "  the  creditors  who  shall  have  proven,"  or,  "  whose 
claims  are  proVen,"  shall  do  so  and  so.  See  section  89,  for 
instance,  where  the  assignee  is  to  give  a  bond  as  secilrity :  "  It 
shall  be  taken  in  favor  of  the  creditors." 

Section  56  gives  the  creditots  the  right  of  ranking,  and  the 
order,  and  no  reservation  is  to  be  found,  so  far  as  my  researched 
extend,  to  warrant  the  assumption  that  creditors  who  do  not — 
will  not — ^prove,  for  all  are  isuppbsed  to  have  notice,  may  in 
all  future  time  be  permitted  to  hamun  an  unfortunate  debtor, 
deprived  of  all  means  of  discharging  debts  contraeted  before 
the  assignment. 

But  section  69,  it  seems  to  me,  largely  tends  to  remove  all 
doubts,  where  it  provides  that,  ''  if  it  appeal^  to  the  assignee, 
"  on  his  examination  of  the  books  of  the  ihsolvent  or  other- 
"  wise,  that  the  insolvent  has  creditors  who  have  not  taken 
"  the  proceedings  requisite  to  entitle  them  to  be  collocated,  it 
"  shall  be  his  duty  to  reserve  dwidends  for  such,  &c.,  &c.,  and 
*'  notify  them,  &c.,  &c."  S^e  the  entire  cliiuse.  And  the  last 
paragraph  orders  that  if  such  creditors  do  not  file  their  claims, 
and  apply  W  dividends,  previous  to  the  laist  dividend  of  the 
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ostate,  the  dividends  reserved  for  them  shall  form  part  of  such 
last  dividend.  Then  see  section  75,  providing  for  unclaimed 
dividends,  ordering  their  payment  after  three  years,  &c.,  and 
section  76,  giving  any  balance  to  the  debtor  after  certain  pro- 
ceedings. 

I  am  assuming  here  what  appears  on  the  record,  nothing 
more  nor  less.  No  question  about  trust  funds  is  raised ;  no 
fraud  is  charged;  the  sole  question  I  am  now  deciding  is, 
whether  a  creditor  who  neglects  or  refuses  to  prove  his  claim 
before  the  assignee,  can  nevertheless  proceed  by  action  in  the 
Supreme  Court,  and  recover  a  judgment.  I  am  of  opinion 
that  when  the  facts,  as  here,  are  admitted  on  the  record,  that, 
when  the  estate  of  the  insolvent  and  his  existing  liabilities  are 
regularly  before  another  tribunal,  having  full  legal  cognizance 
of  it,  and  juiisdiction,  and  one  specially  adapted  to  protect 
the  interests  of  a  number  of  creditors,  without  a  multiplicity 
of  suits,  the  rights  of  all  the  creditors  are  thereby  con- 
trolled, and  the  jurisdiction  of  the  Insolvent  Court,  when 
l^[ally  seized,  ia  paramount.  I  have  read  and  carefully  con- 
sidered the  case  of  HaTdey  v.  Greenwood,  5  B.  &;  A.,  95,  but 
it  is  decided  under  an  Imperial  Act,  widely  differing  from  our 
Act  of  1869,  and  it  affords  little  or  no  assistance  to  guide  in 
this  case.  A  case  was  cited  by  plaintiff's  Counsel,  16  U,  C.  (7. 
P.,  310,  but  the  book  is  not  in  our  Library,  and  I  have  not 
access  to  iu 

But  the  3rd  Sea  of  the  Act  already  referred  to,  where  a 
schedule,  form  B.,  containing  the  names  of  all  the  insolvent's 
creditors,  with  the  amounts  due  to  each,  is  advertized,  read 
with  Sec.  145,  giving  the  Insolvent  Court  full  power  to  dis- 
charge from  arrest — ''  any  debtor  confined  in  jail,  or  on  the 
limits,  in  any  civil  suit,  who  may  have  made  the  assignment 
provided  for  in  the  2nd  section,  or  against  whom  process  for 
compulsory  Uquidationmay  have  issued" — ^mark  the  language — 
"made  an  assignment" — not  "proved  a  claim," — ^it  seems  to  me, 
leaves  little  room  for  doubt  that  it  is  a  good  plea  in  bar  to  an 
action  such  aa  this ;  but  such  an  assignment  as  the  law  re- 
quires or  contemplates,  (that  is,  a  bona  fide  assignment,  either 
the  result  of  a  voluntary  act  of  the  defendant^  or  forced  from 
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him  by  afetachmeat),  |vecl«de8  hh  creditiws  from  n  fusillade 
of  common  law  actions  agafiBSt  a  man  thus  stripiped  of  all 
means  to  satisfy  ereditors.  I  tldnk  tiiat  ereditors  who 
ikegleet  or  refikse  to  prove  their  id^bts  tote  misch  as  those 
who  refuse  or  n^leet  to  prove  in  <»ses  of  decseased  iaaolyoits. 
If  aught  remains  over  they  may  apply  to  tte  Oaurt»  as  here, 
lor  the  residuary  fund,  but  they  cannot  .dfitnrb  the  decree 
-carried  out  in  the  one  case,  nor,  m  this  way,  harass  the 
debtor  in  the  other.  "  VigUaTUibvs,  wm  dorm^&ntilmsy"  <fea, 
is  a  maxim  that  applies  in. similar  cases,  where  creditors 
neglect  their  own  interests,  and  our  judgment  en  this  de- 
murrer should  be  for  defendant 

The  /)?«7i<i75Fia,Imperial  Att,Oap.  10$,Seo.l82,pix>vHbm 
expressly  for  cases  like  the  present,  and  forbids  the  .proc£'  of; 
a  debt,  or  the  entiy  of  any  claim- against  an  insolvent's  estate, 
withont  first  relinquishing  any  action  or  suit  brought  by  a 
creditor.  There  is  no  doubt  but  the  creditor  there  may  make 
lus  election.  But  neither  the  statute  of  1869  nor  that  of 
1875  has  introduced  this  provision,  which  would  seem  to  have 
been  recognized  by  the  earlier  English  Statutes^  But  even 
this  statute  does  not  provide  for  actions  non-existing  at  ihe 
date  of  the  assignment.  The  decision  in  13iis  ease  must  be 
grounded  upon  and  controlled  by  the  Act  of  186ft,  and  for  tho* 
reasons  above  set  forth,  should  be  for  defendant* 


McLABEN  V.  McNEIL. 

On  the  day  wlwii  aa  order  nin  to  set  aside  ^pleee  ms  letameble  at  HaBfkx,  tlie- 
defeBdaai  vnldiag  at  Neir  Olaacow,  hit  Ooub*!  mored  at  Ohambeiv  lor  the  enkigMunt 
wi  the  role,  en  hie  own  afldavit,  eetting  ont  that  the  law  firm  of  which  he  wae  a  mem- 
ber  had  been  Infonkied  hy  tfaeateornej  of  defendaatthat  they  wenM  noelTv bgr  tfaemail 
mi1^pi9ikmM  mmlmg  •■  afldavit  ■howiag  cMee  a«Ma«t  the  sole,  hnt  that  no  raeh 
sfidaTit  had  been  teoelTed,  It  was  not  shown  that  inqoiilei  had  been  made  at  the  Post 
Oflee.  at  HaBfitf,  for  the  letter  Mid  to  oeMala  the  alildaflt,  or  Ihsft  hi  teet  it  had  er«^ 


AM,  That  the  dedaion.of  the  J«d«e  at  Ohamben,  refosing  to  enlaige  the  rule,  sheoia 
II 
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This  was  an  appeal  from  a  decision  of  Mr.  Jostioe  Mc- 
CuLLT,  made  at  Chambers,  refusiiig  to  enlarge  a  rule  nm 
for  setting  aside  pleas.  On  a  previous  day  in  this  term,  Mr. 
Graham  had  moved  to  amend  the  rule  for  the  appeal  by 
inserting  in  the  recital  of  papers  upon  which  it  was  granted, 
a  recital  of  a  certain  affidavit.  On  the  other  side,  Mr.  Meagher 
had  moved  on  a  previous  day  to  quash  the  appeal  for  infor- 
mality. The  whole  case  with  these  motions,  was  argued  at 
once. 

Graham,  in  support  of  his  motion  to  amend. — ^The  decision 
in  FoBter  v.  Chambers,  1  R.  &  C,  254,  which  makes  it  neces- 
sary to  recite  all  the  papers  relied  on  in  the  order  for'  appeal, 
took  the  prafession  by  surprise. 

Meagher,  contra. — Ghitty's  Arch.  Q.  B,  Practice,  610,  lays 
<down  the  veiy  principle  decided  in  Foster  v.  Chamhers.  Cites 
9  Dowl,  672.  An  order  of  a  Judge  at  Chambers  cannot  be 
Amended  by  the  Court  until  it  has  been  made  a  rule  of  Court 
Chitty's  Arch.  Q.  B.,  Pr.,  1593.  This  appeal  is  irregular  in 
another  particular.  There  is  no  proof  that  the  bond  was 
approved  by  the  Judge  as  the  Statute  requires. 

Weaiherhe,  in  reply. — The  Judge  had  the  papers  and  filed 
the  bond  and  order  himself.  (DesBabres,  J.  There  is  nothing 
to  shew  that  the  Judge  did  not  approve  the  bond.)  It  is 
leather  sharp  practice  to  endeavor  to  take  advantage  of  the 
laches  of  the  Judge,  if  there  be  any  UuA^es  at  all. 

The  Court  allowed  the  amendment. 

Graham,  in  support  of  order  for  appeal. — In  this  case  the 
enlargement  of  the  rule  nisi  was  asked  for  upon  an  affidavit 
setting  out  that  affidavits  were  expected  from  the  defendant, 
who  resides  in  New  Glasgow.  Cites  Gh.  Arch.  Q,  B.  Pr, 
1554  ;  S  Dowl,  715.  The  rule  nisi  was  only  served  eight  days 
l)ef  ore  the  return  day  of  the  rule. 

Meagher,  contra. — It  appears  from  the  order  absolute  that 
there  was  an  argument  of  the  rule  nisi  before  it  was  made 
absolute.  The  affidavit  on  which  the  enlargement  was  asked 
for,  stated  that  an  affidavit  on  which  to  shew  cause  was  to 
to  have  reached  Halifax  on  the  evening  before  the  return  day 


Dfgitized  by 


Googk 


DECEMBER  TERM,  187e-7-  183 

of  the  rale.  .  Why  did  not  the  affidavit  reach  Halifax  ?  The 
pleas  set  up  a  sham  defence.  (Ritchie,  Eq.  J.  It  is  of  impor- 
tance to  know  the  nature  of  the  case,  as  far  as  the  pleadings  dis* 
«lo8e  it.  The  pleas  here  disclose  no  defence  to  this  action.)  The 
affidavit  of  Mr.  Graham  with  reference  to  the  affidavit  expect- 
ed from  defendant  is  to  be  construed  most  strongly  against  the 
maker,  and  it  does  not  shew  that  he  had  gone  to  the  Post 
Office  to  see  whether  the  affidavit  from  defendant  had  arrived. 
The  enlargement  was  asked  for  on  the  last  day  of  Chambers 
before  vacation,  and  would  have  put  ofi*  the  plaintiff's  remedy 
until  November.  As  to  discretion  of  Judge,-~cites  8  H.Jk  if., 
276 ;  6  Exch,  81,  n. ;  L.  R,  4  C.  P.,  482 ;  L.  R,  »  C.  P.,  680  ; 
X.  R,  6  C.  P.,  738.  Suppose  this  appeal  is  sustained,  what 
does  the  defendant  take  by  it  ?  The  appeal  is  not  from  the 
order  absolute  setting  aside  the  pleas. 

Oraham,  in  reply. — ^With  regard  to  the  pleas  cites  Chvpman 
V.  Ritchie,  1  Oldright,  710.  The  judgment  in  that  case  says 
that  the  falsity  of  the  plea  is  the  main  question. 

McDoKALD,  J.,  now,  (Dec  12th,  1876,)  delivered  the  judg- 
ment  of  the  Court : — 

The  order  nisi  to  set  aside  the  pleas  in  this  cause  was  dated 
the  29th  day  of  June,  1875,  served  on  the  5th  of  July  follow- 
ing, and  was  returnable  on  the  13th  of  the  same  month.  The 
defendant  resides  at  New  Glasgow.  Mr.  Graham  moved  at 
Chambers,  on  the  return  day  of  the  order  nisiy  on  his  own 
affidavit,  for  an  enlargement  of  the  order  on  the  ground  that 
the  law  firm  of  which  he  was  a  member  had  been  informed 
by  the  defendant's  attorney  that  they  would  receive  by  the 
mail  of  the  previous  evening  an  affidavit  shewing  cause  against 
the  order  being  made  absolute,  but  that  such  affidavit  had  not 
in  fact  been  received.  It  does  not  appear  that  any  enquiries 
were  made  for  the  letter,  said  to  have  contained  the  affidavit,  at 
the  Post  Office,  in  Halifax,  or  that  in  point  of  fact  it  was  ever 
mailed  at  New  Glasgow.  No  doubt  Mr.  Graham  stated  what  he 
knew  but  he  only  knew  that  his  coi  respondent  made  a  statement 
the  truth  of  which  was  not  confirmed  under  oath  ;  and,  with- 
out in  the  slightest  degree  doubting  the  veracity  of  Mr.  Eraser, 
if  we  were  to  hold  that  in  this  case  the  learned  Judge  exer- 
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cised  his  discretion  improperlj,  we  would  be  setting  a  veiy 
dangerous  piecedent,  which  would  make  it  aa  eaqr  matter  for 
attorneys,  in  all  other  easee,  to  ol)tain  enlargement  of  rules, 
whether  justified  by  the  seal  facts  or  not  Besides  this,  it  is 
quite  dear  that  there  was  lauhea  on  the  part  of  the  defendant, 
and  no  merits  whatever  are  diseloaed.  The  action  i^  up<m  a 
pxomissoT7note,uid  there  ace  four  pleas,  all  of  which  upon 
the  face  of  tiiem  appear  friyolous,  excepting  tiie  one  denying 
the  making  of  the  note,  and  theie  does  not  seem  to  be  any 
doubt  that  that  one  is  false.  I  see  no  good  reason  to  neyerae 
the  decision  of  the  learned  Judge>  and  I  think  the  appeal 
^ust.be  dismissed  with^sosta 


DARLING  V.  McLELLAND  et  al. 

The  defendaoto,  HoL.  mad  F.,  entered  into  an  agreement,  whervbj  F.  nodertook  to 
*•  oKtrj  on  and  engage  In  the  boaineM  of  an  aoetJoneer  aod  cemmiaaion  merofaaai  In  tlia 

City  of  H.,  commencing  aaid  boaineM  at  and  froni  the  — «*  day  of . ,  and  to  eontiaoe  the 

■ame  for  foor  yeart,  to  condootlt  in  aooh  a  maoaer,  to  the  belt  of  Ua  abiH^,  aa  to  naake  It 
remoneaative,  and  to  pay  over  to  ti^  aa|d  ICeL.  one  half  of  the  net  pioAte  made  npon  all 
tranaactiona."  It  waa  farther  sMpolated  that  if  at  any  time  during  taid  term  the  aaid  XeL. 
bhoold  become  diMtlafled  with  aaid  biMlBeM.  be  mlfl^t  damaad  that  the  aaM  9.  ohoaM  wla^ 
up  and  bring  the  tame  to  a  terninatioo,  that  itofk  ahould  be  taken  and  the  booka  aad 
aoooonte  iubmitte^  to  the  laid  ICeL.,  whenever  reqnhed  by  him.  In  oonildetmtlon  of  tliis, 
Xdi.  agreed  to  advance  thdanm  of  |»0O,*'ie  be  whoUy  pvtlmo  and  tavested  Jn  the  aaM 
trade  or  bosineH,**  UkenriM  *'  to  ppocore  to  be.diaooanted  for  the  nid  F.  difweat  aotea  ef 
band  at  different  times,  being  at  looh  timec  aa  the  aaid  F.  may  require,  in  snma  not  to  exoeed 
|»00."  JLfarUw  advance  of  |«0  per  month.  w|»  to  be  made  by  MoL.,  to  be  eypenderttn 
paying  for  the  acrricaa  of  a^man  to  aaclat  in  oangdng  on  the  aaid  boaineM*  It  waa  fnrtiicr 
■tlpnlated  that  the  said  F.  waa  to  carry  on  eald  bnaineei  **  in  his  own  name  alone,  and  not  to 
eonne^  withlt  orvae;  in  any  way,  whatever  the  name  ef  the  aa^d  XeL.,  cither  In  eenawl 
bosiiMRi  or  in  any  tranaactkme  connected  therewith,**  and  farther,  **  that  th^  aaid.agreement 
is  not  to  be  in  the  nature  of  a  partnership  nor  for  any  other  purpoees  or  aeta  than  thcae  apeei- 
fledandaettorth;  nor  ia.eA|her  pwlgr  to  he  nspenaible  f^  the  dehta  conttnfited  by  the  other 
in  a  bniiness  or  private  eapad^." 

Hdd,  that  the  relationship  thas  esiabliahed  between  VcL.  and  F.  waa  not  thnt  cf  paii- 
nennorefprlndaland  agent*  iuwl  thnt  llefc>  wna  npt  I|al4e  f»r  geoda  pwohawd  by  F.ln 
hie  capacity  of  auctioneer  and  cofHni^on  metehant,* 

This  was  an  ac^on  upon  the  cpmmQii  counta  to  recover  the 
pri^  of  goods  sojd  and  delivered.     Defence,  by  defendant 

*  The  Oonrt,  after  nllng  as  above  on  the  coUBtmeHaD  ef  the  agreement  between  the 
DarUes,  prpoeeded  to  my  that  the  plaintiff  could  not  recover  against  iCdU.,  aa  he  coald  be 
fnad^liable,.  if  at  aU,  onlv  as  a  secret  or  dormant  partner,  aod  had  lelfand  befosia  the  pm' 
0hase  of  the  goods  for  which  the  action  waa  breoghL 
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HeLeUasid^  (the  other  defendant  suffering  default,)  under  a  plea 
of  never  indebted,  that  be  was  not  a  partner  of  the  other 
defendant  fit  the  time  of  sale  and  delivery  of  the  goods. 

The  cause  was  tried  before  Mr.  Justice  DesBarr!es,  at 
Halifax,  in  FBbruary,  1875,  and  a  yerdiet  found  for  defendant. 
A  rule  nisi  to  set  the  verdict  aside,  and  for  a  neV  trial,  was 
granted  on  the  groiind  of  improper  retepiion  of  evidence, 
because  the  defendant  MdLelland  was  allowed  to  be  recalled  to 
rebut  the  rebuttal  testimonj  on  the  part  of  pkzntifis,  and  on 
the  ground  that  the  verdict  was  against  law  and  evidence. 
The  rule  was  aigued  during  the  Deoember  Term,  1876-7. 

Meagher,  in  sup^rt  of  rule. — The  plea  here  did  not  disclose 
the  defence,  and  plaintiff  had  no  n6tice  of  the  intention  to 
rely  on  a  dissolution  of  the  partnership,  until  the  notice  from 
McLelland  to  Ferguson  was  produced  in^  Court  But  even  after 
that  notice  there  is  evidehce  that  the  partnership  still  sub»st- 
ed.  In  Story  on  Pattner^ipt  see  49,  note,  it  is  laid  down  aar 
the  substance  of  the  latest  decided  cases  that  the  test  of  part- 
nership is  whether  the  person  carrying  on  the  business  does  so 
on  behalf  of  the  person  sought  to  be  chaiged.  The  fourth 
eeetton  of  the  agreement  of  partnership  provides  for 'notice  of 
dissolution  within  four  years  only  in  c&se  of  McLelland  finding 
the  business  unprofitaUe.  He  should  therefore  in  this  case 
not  only  have  pleaded  the  partnership  and  dissolution,  but' 
have  proved  that  the  business  had  bcfcome  unprofitable  before 
giving  evidence  (^  it  1  Or,  M.  A  B.,  108.  McLelland  does 
not  say  he  did  not  get  the  benefit  of  those  goods.  He  testifies 
to  buying  goods  in  Ferguson's  name  for  the  concern,  and  to 
going  in  and  out  of  the  premises,  facts  which  go  a  consider- 
able way  towards  holding  himself  out  as  a  partner. 

Blight  (with  whom  was  W.  A.  Johnstone,  Q.-  C.,)  contra. — 
The  partitittlanl  in  this  action  shew  that  tiie  goods  wtere  bought 
November  20th,  1678.  Fetguson's  book  was  put  in  to  shew 
that  he  had  chsinged  the  date  in  the  entry  crediting  plaintiff 
with  goods  from  December  4th  to  November  20t^.  Plaintiff 
spoiled  his  own  case  by  swearing  that  the  goods  were  sold  in 
December,  after  the  notice  of  dissolutkin.  The  fourth  clause 
of  the  agreemoit  allows  McLelland  to  terminate  the  partner* 
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ship  upon  becoming  dissatislBied  with  tho  bu&iness.  The  phrase 
'^  appear  unprofitable,"  means,  to  appear  so  to  McLelland.  Ha 
swears  he  received  no  profits.  If  McLelland  had  been  a  pub- 
lished partner,  this  notice  to  the  other  partner  would  not  have 
been  sufficient,  but  the  case  is  difierent  with  a  dormant  part- 
ner.   CoUyer  on  Partnerehips. 

But  defendant,  McLellipd,  never  was  a  partner  ai  all ;  cites 
L.  K,  4  P'  ^-  ^•>  ^19*  ^^  ^^  cc^e  ^^^  defendant  sought  to 
be  chai^d  as  a  partner  had  entered  into  an  agreement  with 
the  other  defendants  by  which  he  was  to  receive  twenty  per 
cent,  of  the  profits,  and  yet  he  was  held  not  to  be  a  partner. 
Here  McLelland  agreed  to  receive  a  certain  percentage  of  the 
profits,  but  did  not  interfere  in  the  management  of  the  busi- 
ness.    Further,  he  swears  he  did  not  receive  any  profits. 

W.  A.  Johnskme^  Q.  C, — ^The  whole  law  as  to  what  consti- 
tutes partnership  has  been  changed.  In  9  Scott,  K.  S.,  94, 
summarized  in  LvnMey  on  FartnerBhip,  40  to  45,  after  the 
case  had  been  through  three  Courts,  and  decided  differently  in 
each,  the  final  decision  changed  the  law  upon  the  subject, 
modifying  the  rule  as  to  participation  in  profits. 

But  McLelland  was,  if  a  partner  at  all,  a  dormant  partner 
Addisan  on  CorUTUcts,  87.  The  only  requisite  of  a  dissolution 
was  notice  to  the  other  partner,  and  that  notice  was  given  in 
accordance  with  the  terms  of  the  a^freement.  1  Lindley,  420  ; 
Roscoe,  531.  The  defendant's  plea  of  never  indebted  was 
sufficient,  because  it  set  out  exactly  what  the  defence  was, 
and  put  it  upon  the  plaintiff  to  shew  that  he  bad  been  in- 
debted. 

Meagher,  in  reply. — ^Ferguson  swears,  '*  Stitt  McLelland  was 
a  partner  with  me,"*  and  that  is  uncontradicted.  Defendant's 
Counsel  insist  that  page  51  of  Ferguson's  ledg^  was  put  in 
evidence.  Assume  that  it  was  in ;  it  shews  that  the  goods 
were  sold  November  22nd,  1828)  and  that  is  not  contradicted. 
The  same  page  shews  that  McLelland  got  out  of  the  business 
$498  more  than  he  put  into  it.  The  notice  of  dissolution  is» 
like  the  certificate  of  an  engineer,  worthless  unless  given 
bona  fide,  after  examination  of  the  circumstances  of  the  case. 
McLelland  could  not  upon  a  mere  whim  dissolve  the  partner- 
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ehip  and  deprive  Ferguson  of  his  interest  in  the  business.  The 
ledger  was  improperly  admitted,  and  defendants  should  have ' 
shewn  that  it  did  not  mislead  the  jury ;  1  Foster  and  Fvnlay- 
son,  461. 

Smith,  J.,  now,  (Deoember  12th,  1876,)  delivered  the  decision 
of  the  Court 

This  action  was  tried  before  Mr.  Justice  DesBabres,  at  the 
February  Sittings,  1875,  of  this  Court,  and  a  verdict  found 
for  the  defendant,  McLelland,  Ferguson  having  put  in  no 
defence.  The  action  is  on  the  common  counts  to  recover  the 
sum  of  $137*62,  for  goods  sold  and  delivered.  The  real  ques- 
tion in  the  cause  is,  whether  the  defendant,  McLelland,  is  to 
be  considered  as  being  a  partner  with  said  Ferguson,  with  re- 
ference to  the  cause  of  actioiL 

The  facts  are  these :  The  defendants,  McLelland  and  Fer- 
guson, on  the  first  day  of  June,  1871,  entered  into  a  written 
agreement,  wherein  the  said  Ferguson  undertook  to  "  carry 
"  on  and  engage  in.  the  business  of  an  auctioneer  and  com* 
**  mission  merchant,  in  the  City  of  Halifax,  commencing  said 
"  business  at  and  from  the  said  day  of  June,  and  to  continue 
"  the  same  for  the  term  of  four  years,  to  conduct  it  in  such  a 
"  manner,  to  the  best  of  his  ability,  as  to  make  it  remunerative, 
"  and  to  pay  over  to  the  said  McLelland  one  half  of  the  net 
"  profits  made  upon  all  transactions."  It  was  further  stipula- 
ted that,  if  at  any  time  during  said  term  the  said  McLelland 
should  become  dissatisfied  with  the  said  business  he  might 
demand  that  the  said  Ferguson  should  wind  up  and  bring 
the  same  to  a  termination,  and  also  that  stock  should 
be  taken,  and  the  books  and  accounts  submitted  to  McLelland 
when  required  by  him.  In  consideration  of  this,  McLelland 
agrees  to  advance  the  sum  of  five  hundred  dollars,  "  to  be 
"  wholly  put  into  and  invested  in  the  said  trade  or  business,'^ 
likewise,  "  to  procure  to  be  discounted  for  the  said  Fei^son 
**  different  notes  of  hand  at  difibrent  times,  being  at  such  times 
"  as  the  said  Fei^guson  may  require,  in  sums  not  to  exceed  in 
^  the  aggregate  two  thousand  dollars.'*  A  further  advance  of 
$40  per  month  was  to  be  made  by  McLelland,  to  be  expended 
in  paying  for  the  services  of  a  man  *'  to  assist  in  carrying  on 
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"  said  bQfliii«6&"  To  idi  thia  were  a^ded  two  most  aigmficaBit 
and  impoarta&t  stipxiktions:: — ^Fiist,  tiiai  the  said  Ferguaon  was 
to  cany*  on  said  buaineaa ''  ia  his  own  name  alone,  and  not  to 
"  connect  with  it  or  use  in  any  way  whatever  the  name  of  the 
"  said  McLelland,  either  in  general  business  or  in  any  transac- 
" tions  connected  therewith  -*'  second,  that  "the  said  agree- 
'*  ment  is  Tiot  toheintke  nature  of  a  partnerahip^nDv  for  axij 
*'  oiher  puspoeea  or  acts  than  those  ^ec^;fied-  and  set  forth^  nor 
"  is  either  pazty.  to  be  responaibld.  or  liable  in  any  way  or  to 
"  aay>extent  foo  the  debts  eontraoied  by  the  other  iji »  businesa 
''  or  pciTato  ci^>aGity." 

It  will  be  necessary  to  enqnire  in  the  filrst  place,  i&  order  to 
ascertain  idie  legal  liability  of  the  defendant  for  goods  fumidi* 
ed  Ferguson  during-  the  period  when  sucb  buriness  vms  carried 
on  under  this  agreement,  what  relationship  was  ci*eated  by  the 
terms  of  the  contract  thus  made  between  them. 

It  was  contended  on  the  part  of  the  plaintiff  that  the 
agreement  was  of  such  a  character  as  to  constitute  them  part- 
ners at  l^a^t. quoad  hoc,  eaid  without  referring  at  present  to 
the  notice  given  by  the  defendant  to  Ferguson^  let  us  see  how 
this  position  can  be  sustained.  Undoubtedly  for  a  very  long; 
peijodof  time,,  and  comparatifyely  up  to^  a  recent  date,  the 
liability  of  a:  secret  or  dormant  pcurtner  to  third  parties  de- 
pended upon  the  question  whether  he  participated  as  a  prinr 
dpal  in  the  net  profits  of  the  business.  This  is  the  law  as 
laid  dpwn:  ^y  all  the  elementary  writeis  to  whose  works  I 
have  had  aocesa  Story  on.  Partnerahip,  (6  Ed.,)  105,  referring 
to  this  class  of  cases,  says,  ''  the  principles  established  in  this 
"  class  of  cases  ace  commonly  appUed  to  secret  and  dormant 
''  partneiships,ii«]h«re  the  ostensible  partners  only  are  known  or 
''  act,  and  yet  other  persons,  who  are  to  share  the  profits,are  held 
"Tesponsible  as  partners  to>  third  persons,  although  they  may 
"  not  be  /so  cbaigeable  v/der-seaa.  Thua^  for  example,  if  A  and  B 
"diould  agree  to  cany  onaiiy  trade  or  business  for  their  joint 
''and  mutual  account,,  and  to  divide  the  profits  and  losses  be- 
"  tween  them^.  and  A  alone  was  to  be  known  in  the  .trade  and 
"  business^  and  to  be  solely  responsible  for  the  debts  and  con- 
"  tracts   thereof,    and    B    was   to    be    a  secret  partner,   B 
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"  would,  nevertbelesa,  be  ddemed  a  partner  as  to  third  perscms, 
**  and  responsible  to  them  for  all  the  debts  and  contracts  grow- 
"  ing  out  of  such  trade  or  business.  The  same  rule  would  apply 
"to  a. case,  where  it  was  even  expressly  agreed  between  the 
"  parties  that  there  should  be  no  partnership  between  them^  but 
**  they  were  merely  to  share  the  profits  and  losses,  or  the  profits 
"  only,  and  one  was  to  bear  all  the  losses."  And  Lord  Eldon  is 
reported  to  have  said  in  ex  pa^ie  Bowlarideon,  1  Rose  R,  89 
to  91 ;  "  It  is  impossible  to  say  as  to  third  persons  they  were 
**  not  partners,  the  ground  being  settled  that,  if  a  man  as  a 
"  reward  for  his  labour  chooses  to  sUpnlate  for  an  interest  in 
'*  the  profits  of  the  business,  instead  of  a  certain  sum  propor- 
'*  tioned  to  those*  p;rofits»  he  is,  as  to  third  persons,  a  partner, 
"and  no  arrangement  between  ike  parties  themselves  could 
"  prevent  it." 

This  does  not  seem  to  be  the  law  at  present  Recent  deci- 
sions have  narrowed  down  to  a  very  large  extent,  if  they  have 
not  entirely  abrogated,  the  doctrine  that  a  mere  participation 
in  the  profits  of  a  business  is  proof  of  partnership.  Oircum* 
stances  can  now  be  shewn  which  may  establish  that  such  a. 
participation  does  not  create  the  business  relationship  of  part- 
ners. One  of  the  earliest  and  most  leading  cases  on  the  sub- 
ject, in-  which  it  was  elaborately  discussed,  is  that  of  Cox  et  al 
V.  HidcTtian,  9  C;  R,  N.  S.,  47.  In  MoUwo  et  al  v.  Cowrt  of 
Wards,  4  L.  Rep.,  P.  C.  A.,  419,  which  was  an  appeal  from  the 
High  Court  at  Port  William,  in  Bengal,  Sir  Montaque  Skith, 
in  delivering  the  judgment  of  the  Committee  of  Privy  Council, 
says,  ^*  the  judgment  in  Cox  v.  Hickma/n  had  certainly  the 
*'  effect  of  dissolving:  the  rule  of  law  which  had  been  supposed 
**  to  exist,  and  laid  down  principles  of  decision  by  which  the 
"  determination  of  eases  of  this  kind  is  made  to  depend^  not  on 
^  arbitraiy  presumptions  of  law^  but  on  the  real  contvacto  and 
"  relations  of  the  parties.  It  i^peara  to  be  now  established  that 
"although  a  right  to  participate  in  the  profits  of  trade  is  a 
"strong  test  of  partnership,  and  there  may  be  cases  where 
*'  from  such  partidpation  alone,  it  may,  as  a  presumption,  not  of 
''law  but  of  fact,  be  inferred ;  yet  whether  that  relation  does  or 
**  does  not  exist  must  depend  upon  the  real  intention  and  con- 
''  tsaot  of  the  parties.-'    And  again  he  remarks,  **  It  is  certainly 


Digitized  by 


Googk 


170  DARLING  v.  McLELLAND  irr  al. 

'*  difficult  to  understand  the  principle  on  which  a  man  who  is 
**  neither  a  real  nor  ostensible  partner  can  be  held  liable  to  a 
'*  creditor  of  the  firm.  The  reason  given  in  Oroce  v.  Smith,  that 
**  by  taking  part  of  the  profits  he  takes  part  of  the  fund  which 
**  is  the  proper  security  of  the  creditors,  is  now  admitted  to  be 
"unsound  and  insufficient  to  support  it;  for  of  course  the  same 
"  consequences  might  follow  in  a  far  greater  degree  from  the 
"  mortgage  of  the  common  property  of  the  firm,  which  certainly 
"  would  not  of  itself  make  the  mortgagee  a  partner/'  "  It  may 
"  well  be,"  he  further  says,  "that  where  there  is  an  agreement  to 
"  share  the  profits  of  a  trade,  and  no  more,  a  contract  of  part- 
"  nership  may  be  inferred,  because  there  is  nothing  to  shew 
"  that  any  other  was  contemplated  ;  but  that  is  not  the  present 
"  case,  where  another  and  different  contract  is  shewn  to  have 
"  been  intended  "  An  act  was  passed  by  the  Imperial  Parlia- 
ment, 28  and  29  Yic,  c  86,  which  enacts  "  that  the  advance 
of  money  to  a  firm  upon  a  contract  that  the  lender  shall 
receive  a  rate  of  interest  varying  with  the  profits,  or  share  of 
the  profits,  shall  not  itself  constitute  the  lender  a  partner,  or 
render  him  responsible  as  such."  Sir  Montague  Smtth  re- 
marks, "  It  was  argued  that  this  raised  an  implication  that 
"  the  lender  was  so  responsible  by  the  law  existing  before  the 
"  passing  of  the  Act.  The  enactment  is,  no  doubt,  entitled  to 
"  great  weight  as  evidence  of  the  law,  but  it  is  by  no  means 
"  conclusive ;  and  when  the  existing  law  is  shown  to  be 
"  different  from  that  which  the  Legislature  supposed  it  to  be, 
"  the  implication  arising  from  the  statute  cannot  operate  as 
**  a  negation  of  its  existence." 

Now,  if  upon  the  strength  of  this  case,  decided  by  the  high- 
est judicial  authority  in  the  realm,  we  are  to  arrive  at  the  lia- 
bility of  the  defendant  as  a  partner  of  Ferguson  by  a 
consideration  of  the  terms  of  the  contract  between  them,  it 
appears  impossible  to  regard  him  in  the  light  of  a  partner.  It 
is  true  that  a  state  of  circumstances  may  exist,  and  the  nature 
of  the  arrangement  between  the  parties  may  be  of  such  a 
character,  as  might  justify  and  even  call  for  the  interposition  of 
the  Court  to  so  construe  the  agreement  as  to  prevent  a  party 
putting  forward  another  as  an  ostensible  trader,  when  in  fact 
he  was  really  an  agent.    But,  after  all,  this  must  necessarily 
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be  a  qaestion  depending  much  upon  the  finding-  of  the  jury, 
as  to  the  facts  of  the  particular  case.  In  the  case  from  which  I 
have  been  quoting  it  was  contended  on  behalf  of  the  appeU 
lants,  that,  if  a  true  partnership  had  not  been  created  under  the 
agreement,  the  Watsons  were  constituted  by  it  the  agents  of  the 
Rajah  to  cany  on  the  business,  and  that  the  debt  of  the 
plaintiff  was  contracted  within  the  scope  of  their  agency. 
This  was  a  point  insisted  upon  for  the  plaintiff  in  the  case 
before  us.  I  think  the  question  of  agency,  in  this,  as'  in 
every  other  similar  transaction,  must  depend  upon  whether  a 
partnership  really  existed,  unless  something  appears  te  express 
and  te  create  it.  '*  Of  course,"  as  I  find  in  the  judgment  of 
the  Privy  Council,  "  if  there  was  no  partnership,  the  implied 
"  agency  which  fiows  from  that  relation  cannot  arise,  and  the 
"  relation  of  principal  and  agent  must  on  some  other  ground 
"  be  shewn  to  exist  It  is  dear  that  this  relation  was  not 
"  expressly  created,  and  was  not  intended  to  be  created  by  the 
"  agreement,  and  that,  if  it  exists,  it  must  arise  by  implication. 
"  But  this  is  again  an  attempt  to  create,  by  operation  of  law,  a 
"  relation  opposed  to  the  real  agreement  and  intention  of  the 
"parties,  exactly  in  the  same  manner  as  that  of  partners  was 
"  sought  to  be  established  and  on  the  same  facts  and  presump- 
"  tions." 

In  the  light  of  this  authority  then,  can  it  be  said  that  the 
defendant  and  Ferguson  were  partners,  if  we  are  to  arrive  at 
that  conclusion  from  "  the  real  interUion  and  coofUract  of  the 
parties,*  as  expressed  in  their  agreement  T* 

Dismissinf  from  our  minds  the  question  of  a  participation 
in  the  profits  as  raising  any  arbitrary  presumption  of  law  in 
favor  of  a  partnership,  the  contract  does  not  only  not  create 
one,  but  expressly  negatives  the  existence  of  such  a  relation- 
ship between  the  parties.  To  say  they  were  partners  by 
virtue  of  thei/r  contrad,  would  be  to  do  unquestionable  vio« 
lence  to  the  very  language  they  use  to  express  their  intentions; 
and  to  imply  the  relation  of  agency  wotdd  be  an  attempt  to 
create  by  operation  of  law  a  relation  opposed  to  the  real  inten* 
tion  and  agreement  of  the  parties,  exactly  in  the  same  mannef 
as  that  of  partners  was  sought  to  be  established.  I  cannot  bring 
my  mind  so  to  construe  tiie  agreement  in  question,  with  the 
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recent  decisions  in  view,  as  orbitsrarily  cieating^  a  partnership 
rendering  the  defendant  liable  "  for  goods  purchased  by  Feiga- 
son/'  nor  do  I  see*  anything^  when  once  the  implied  agency 
which  flows  from  such  a  relationship  of  partners  is  removed* 
from  which  it  can  be  shewn  to  have  existed.  I  find  nothing  in 
the  agreement  which  authorizes,  either  expressly  or  impliedly, 
Ferguson  to  purchase  goods  as  the  agent  or  on  the  authority  oi 
the  defendant;  on  the  contrary  the  contract  seems  directly 
pointed  to  the  prevenUon  of  such  responsibility.  He  undertakes 
to  advance  a  certain  amount  of  money  to  be  invested  in  the 
business,  which  business  was  to  consist  of  that  of  a  commission 
merchant,  •'  in  all  the  branches  connected  therewith,"  and  to  pro- 
cure to  be  discounted  dilSerent  notes  of  hand  act  difRn^nt  timeS} 
and  engages  to  do  so  "for  the  said  Fergnson" 

If  it  were  possible,  however,  to  construe  the  agreement  as 
constituting,  the  defendant  a  partner  of  i^Bi^uson,  still  he 
would  remain  liiUble  only  as  a  secret  or  donnant  partner. 

There  was  no  evidence  of  the  goods  sold  by  plaintiff' to 
Ferguson  having  been  so  sold  on  the  joint  credit  of  McLelland 
and  himself  and  there  is  likewise  nothing  to  shew  a  knowledge 
on  the  part  of  the  plaintiff  of  McLelland'sconnection  With  Fergth* 
son  at  any  time  before  the  action  was  brought,  and  therefore  he 
could  not  be  held  answerable  for  any  goods  purchased  subse- 
quently to  his  retirement,  and'  his  terminating  his  connection 
with  the  business.  He  did  notify  Ferguson  in  writing  on  the 
23rd  day  of  November,  187^,  to  wind  up  the  business,  and 
that  his  connection  therewith  had  ceas6d  from  that  date.  The 
goods  on  which  the  balance  was  due,  and  for  the  recovery  of 
which  the  suit  wks  brought,  were  purchased,  according  to 
pkintiff 's  own  testimony,  subsequently  to  this  date.  The 
plaintiff  says,  "  the  last  gobds  were  sold  to  him  (Ferguson) 
22hd  December,  1878.  The  balance  due  toe  for  the  goods  is 
$137:62/* 

In  reply,  to  this  the  plaintiff  sets  up  a  verbal  renewal  of  the 
connection  by  defendant,  and  abandonment  of  the  written  no- 
tice by  him  on  the  same  or  succeeding  day  to  the  one  on  which 
Ferguson  received  the  notice,  and  this  is  denied  by>  the  def»- 
dant.    It  was  contended  at  the  argument  that  the  written 
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notice  was  improperly  received  in  evidence  by  the  learned 
Judge  who  Med  the  came,  there  being  no  plea  on  the  record 
under  which  proof  of  the  termination  of  the  partnership  could 
be  given.  I  cannot  arrive  at  this  conclusion.  I  think  it  was 
competent  under  the  plea  of  nvmquam  indebitatvSy  which 
denies  the  original  existence  of  the  debt  to  give  such  evidence. 
The  goods  here  were  s<^d  to  Ferguson  at  a  period  when  no 
liability  could  possibly  exist  on  the  part  oi  the  defendant  if 
the  notice  had  been  given  and  remained  uncanoeUed.  In  fa^et 
them  waSr never  an  original  d^bt  due  from  him.  to  th0  plaintiff 
sQch  asiibe  plaintiff  was  seeking  to  recover.  In  Payv0  v. 
HaleSybiLisW.,  $08, and  WorroMv.  Grayeofi,  1 M.  &  W.,  166, 
it  was  held  that  under ''  never  indebted,"  to  the  common  oounto 
f<»*  goods  sold,  the.  def «odant  might  prove  that  plaintiff  was 
his  partner  in  the  transaction,  and  so  in  ^aii  actjion  for  goods 
suppled  jbp  defendant's  wife,  under  asimili^r plea,  the  defendant 
was  permitted  to.  shew  that  she  was  living  in  afii^lteiy  at  the 
time  ihe  goods  w^ro  supplied,  |»  the  agency  of  the  wife  to 
pledge  her  hiasband's  credit  was  thereby:  disp]X)ved.  Byrnes  v. 
GoodfeUow^Jk  1)019^1,  6^. 

The  learned  Judge  left  the  case  open  to  tiie  jury  on  ail  the 
material  facts,  and  :I  do  not  /see  anything  in  Uie  objeotipns 
raised  that  should  induce  the  Court  to  disturb  the  verdict.  I 
am  not  dissatisfied  with  it,  and  therefore  #m  of  opinion  that 
the  rule  mpst  be  discharged  with  43«o«ts. 


IN  THE  MATTER  OF  TgE  ARBITRATION  between 
WIER  AND  CUMMINQER. 


Av  aipMBMM  dated  l8lli2rof«ibfr,18r4,itM«Igaedl)7^.W..Md8.  W.  T>.  O.,  nte. 
ring  certiln  dU|Wtai  ocpMrnnOag  Upds  to  ^breo  trbitraton  named  thenMi*  pfovidiog  that  tiie 
award  thoold  be  made  and  tf  goed  on  or  before  (he  I9th  day  of  February,  187S,  and  that  ooplee 
ofttthoiadlieMrYiidootbeyartieewitidnBlseiydt^efJIie*^  Ito 

avard  wm  nMde  fuid  ilfped  oo  .tl)o  18th  day  of  February,  1879^  ai^  pojpiee  of  lt.eervied  ea  tli0 
dey,  Dlneity-<»>o  ^qr*  after  the  date  of  the  agreement. 

jr«U;.tlMlt|»obJefllio4ttaateo»l«aef  «beaiiasdl|adM#beM  aeffiid  uMiiB  thetliM 
■tipvlated  ceold  not  prevail,  aa  the  award  waa  made  and  aenred  within  the  time  named  la 
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the  agreement  for  Ite  being  made,  and  that,  even  if  the  objeetion  eonid  have  prevailed  In 
another  oaae»  8.  W.  D.  0.,  who  raieed  it  here,  was  guilty  of  laeAet  in  allowing  two  tenni  oC 
the  Ooait  to  iatenrene  between  the  eervtng  of  the  award  and  his  motkni  to  eet  it  aside. 

BM,  also,  that  the  foot  that  one  of  the  arbitrators  was  not  present  during  the  whole 
period  of  taking  the  evidence  could  not  be  made  ground  of  objeetion  to  the  award,  when 
«U  the  parties  Interested  ooneented  to  the  arbitntor  absenting  himeelf. 

Beld,  also,  that  the  portion  of  the  award  fixing  Ibss  mast  be  eet  aside  and  the  rest 
oonArmed. 

In  this  case  a  rale  niei  was  obtained  on  the  part  of  Cam- 
minger  to  set  aside  an  award  under  a  submission  made  a  rule 
of  Court  under  Chap.  109,  R.  S.  The  rule  was  taken  out  on 
the  following  grounds ; — That  a  copy  of  the  award  was  not 
served  on  Cumminger  within  the  time,  (ninety  days),  limited 
in  the  submission ;  that  evidence  was  taken  in  the  absence 
of  one  of  the  arbitrators  ;  and  that  there  was  misconduct  on 
the  part  of  two  of  them.  The  rule  was  argued  during  the 
December  Term,  1876. 

Henry,  in  support  of  the  rule. — ^The  time  limited  in  the 
submission  for  the  award  to  be  served  was  ninety^  days  from 
the  date  of  the  agreement,  Nov.  19th.  The  rule  making  the 
submission  a  rule  of  Court  was  granted  June  10th,  at  Kctou. 
The  terms  of  the  submission  contain  no  reference  to  its  being 
made  a  rule  of  Court. 

Oraham,  contra. — The  affidavits  of  the  three  arbitrators 
and  others  allege  that  the  absence  of  the  arbitrator  Stewart 
was  by  leave  of  the  arbitrators  and  parties.  The  rule  making 
the  submission  a  rule  of  Court  was  made  on  the  10th  day  of 
June,  1875.  A  rule  msi  for  judgment  was  taken  out  on  the 
22nd  June,  1875,  and  served  the  25th.  In  England  there 
is  a  statute  ot  9  Jk  10  William  III.  limiting  the  time  within 
which  application  can  be  made  to  set  aside  an  award,  and 
it  is  under  that  statute  that  applications  are  made  in 
this  Court.  In  this  case  the  application  should  have  been 
made  during  the  July  Term  in  Halifax  or  the  October  Term 
at  Guysboro* ;  it  is  therefore  too  late.  With  regard  to  the 
absence  of  the  arbitrator,  the  cases  all  shew  that  notice  of 
objection  should  have  been  given ;  i  Carrington  &  Payne, 
574;  9  Mam.  <fe  Qramg.,  880;  7  Dotd.,  389  ;  5  A  dt  Ad.,  488  ;  i 
T.  K,  589  ;  RusaeU  on  Arbitrations,  87 ;  and  that  the  objec- 
tion is  wuved  by  the  party  proceeding ;  WiUea,  Sep.,  215. 
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(The  Court, — Theie  can  be  no  doubt  on  that  point  Four 
affidavits  show  clearly  that  there  was  an  assent  to  the  absence^ 
and  that  the  arbitration  went  on.) 

Thomson's  Bep.,  155  and  157,  and  Russell  on  Arbitrations, 
307  and  308,  shew  that  the  valid  part  of  an  ^ward  may  be 
sustained,  and  the  void  part  rejected.  The  arbitration  may 
go  on  in  the  absence  of  one  arbitrator,  if  he  has  had  notice  of 
the  meeting ;  Russell,  648. 

Henry,  in  reply. — The  Statute  of  William  III.  only  refers  to 
motions  to  set  aside  an  award  on  the  ground  of  corruption  or 
undue  practice.  The  first  objection  to  this  award  is  that  it 
was  not  made  within  the  time  limited  in  the  submission.  In 
the  matter  of  Swvnford  v.  Home,  reported  m  1  M.  &  8d,, 
226,  it  is  shewn  how  strictly  provisions  of  this  kind  must  be 
carried  out  With  regard  to  notice  of  the  rule  of  Court,  there 
is  nothing  to  shew  notice  but  the  service  of  the  rule  ni&l  for 
judgment,  which  recited  an  affidavit  which  referred  to  the 
rule  of  Court  Even  in  case  of  a  submission  providing  for  the 
award  being  made  a  rule  of  Court,  it  «hould  be  served ;  still 
more  where,  as  here,  the  submission  contains  no  such  provision. 
Where  the  submission  contains  no  such  provision,  the  party 
whp  is  served  with  a  rule  nisi  to  enter  judgment  should  not 
be  compelled  to  come  a  hundred  miles  perhaps  to  see  whether 
the  cause  is  in  Court.  The  rule  was  served  on  the  14th  of 
October  last ;  this  application  is  not  too  late,  because  the  time 
should  commence  at  that  date. 

McDonald,  J.,  now,  (December  12th,  1876,)  delivered  the 
judgment  of  the  Court : — 

The  aigument  in  this  case  was  upon  a  rule  nisi  obtained  by 
Cumminger  to  set  aside  an  award  made  under  an  agreement 
signed  by  him  and  Wier,  and  dated  the  19th  day  of  November, 
1874,  whereby  they  referred  disputes  respecting  lands  to  three 
arbitrators  named  in  the  agreement^  or  a  majority  of  them. 
The  award  was  to  have  been  made  and  signed  on  or  bef ord  the 
19th  day  of  February,  1875,  and  copies  of  it  were  to  have 
been  served  on  the  parties  within  ninety  days  from  the  date 
of  submission.  Each  party  was  to  pay  his  own  witnesses,  and 
the  loser  to  pay  all  other  necessary  expenses.    The  award  was 
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signed  by  two  of  the  arbitrators  on  the  18th  day  of  February. 
1875,  within  the  time  linlited  for  making  it,  and  a  copy  of  it 
was  served  on  Cumminger,  bat  not  within  the  ninety  days. 
The  submission  was  made  a  rule  of  Court  on  the  tenth  day  of 
June,  1875,  at  the  instance  of  Wier,  and  a  copy  of  the  role 
therefor  was  served  on  Cumminger  on  the  14th  day  of  October, 
1875.  The  rule  nid  now  under  consideration  to  set  aside  the 
award  is  dated  the  15th  day  of  December,  1875,  and  the 
grounds  are  that  a  ooipy  of  the  «ward  was  not  served  on 
Cumminger  within  the  time  tioihed,  (the  90  days);  that 
evidence  was  taken  in  the  afasinice  of  oae  of  the  arbitiston, 
and  miscondiiiDt  of  two  of  them. 

That  part  of  Cummiager's  affidavit. which  relates  to  evide&ee 
having  been  taken  in  ihe  Absence  of  one  of  the  ■.  arbitrators  is 
fully  met  and  anffw^ed  by  the  affidavits  of  all  the  airbitratosB, 
and  of  Wier  and  o&ers,  who  ptioved  that  befofe  the  arbiteator 
absented  himself,  all  the  parties  intesested,  Qimminger  amcmg 
tiiem,  consented  that  he  inight  do  so,  :and  that  no  objection 
should  be  taken  on  that  ground.  It  also  appears  by  the 
affidavits  that  the  evidence  was  taken  in  writing  and  read 
over  to  the.  arbitrator  after  his  retiHii,  and  that  both  partios 
without  any  objectioa  proceeded  with  the  arbitration  after  .the 
alleged  irregularity. 

There  is  nothing  whatever  to  ^hew.  misconduct  on  the  post 
of  the  arbitrators  ;  and  upon  the  question  of  the  aw»rd  not 
having  been  served  within  ninety  days,  it.mostnoi  be  forgotten 
thi^t  the  arbitit^tors  had  until  the  19th  day  of.  February  to  make 
their  award,  and  that  they  made  it  and  served  a  copy  pf  it  on 
Cumminger  on  the  18th.  It  is  true  this  is  more  than  ninety 
days  after  the  date  of  the  submission,  but  it  would  be  absurd, 
to  say  the  least  of  it,  to  require  service  of  a  document  in 
writing  before  the  time  agreed  upon  to  put  it  in  writing  had 
expired.  It  is  not  necessary  however. to  decide  the  case  upon 
thai*  point  solely,  as  any  irregularity  that  may  have  occurred 
has  been  waived  by  the  lachee  of  jOumminger,  who  after  hav- 
ing been  served  with  a  copy  of  the  award  on  the  18th  erf 
February,  and  with  a  rule  nisi  for  judgmjent  on  the  25th  of 
June,  took  no  steps  to  set  aside  the  award  until  the  middle  of 
December  following, — ^two  terms  of  the  Court  having  been 
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held  in  the  County  between  the  service  on  him  of  a  copy  of 
the  award  and  his  moving  in  the  matter. 

Both  parties  had  a  right  under  our  Statute  to  have  the 
submission  made  a  rule  of  Court,  and  Cumminger  ought  to 
have  taken  proceedings  at  an  earlier  date  if  he  thought  that 
there  were  irregularities.  Not  having  done  so  nor  accounted 
for  the  delay,  he  cannot  now  succeed  in  this  application. 

Although  the  agreement  provides  that  the  losing  party  shall 
2)ay  the  expenses  of  the  arbitration  except  the  witnesses'  fees, 
it  gives  no  power  to  the  arbitrators  to  tax  costs  or  fix  fees  for 
themselves  or  others.  That  must  be  done  in  the  ordinary 
way,  and  in  undertaking  it  they  exceeded  their  authority.  To 
that  extent  the  award  is  inoperative,  but  as  far  as  it  relates  to 
the  matters  submitted  to  the  arbitrators  it  cannot  be  set 
aside. 


PUQH  ET  AL.  V.  WYLDE  et  al. 

PldntUli  agreed  with  with  McF.  ef  St.  Qwtgt'u  Btty,  Hfld.,  to  lell  him  certain  g&»ds. 
whi«h  were  ehipped  on  board  a  vemd  bound  for  that  place,  Plaintilb  taking  a  bill  of  lading 
1b  the  iwnal  form,  but  in  which  the  goods  were  made  dellv«rabto  to  the  shippers*  order,  one 
of  the  eopias  of  the  bill  of  lading  being  given  to  KoF  ,  or  sent  to  him  by  the  vessel.  Plaintiffs 
Insured  the  goods  as  their  own  property,  but  the  Court  (WlUcins  and  McDonald,  J  J.,  dis- 
•emtlBg)  drew  from  the  evidence  the  inference  that  both  the  vendors  and  the  vendee  had 
realized  ICcF.  as  the  owner  of  the  goods  during  the  transit  and  at  »he  time  of  Uie  loss* 
plaintifls  having  taken  a  note  firom  KcF.'s  brother  as  collateral  security  for  payment  of  the 
•oeooflt,  and  the  pbUattfli*  testimony,  designed  to  shew  that  the  goods  had  not  been  paid  for 
«r  charged  to  McF.,  being  considered  doubtful  and  nnsatisfaetoBy. 

BM,  thatalthougli  theliMtof  the  goods  being  made  deliverable  by  the  biU  of  lading  to 
the  order  of  the  shippers,  prima /mu  indicated  that  th^  intended  to  reserve  the  right  of 
tFaasCenriag  tike  fsods  it  was  not  oonchuiiei  that  the  sale  was  oomplele  wlien  tlie  goods,  were  . 
ahip^  according  to  KcF.*s  order,  and  that  the  plaintifb  had  no  insurable  interest. 

This  was  an  action  on  a  policy  of  insurance  on  goods  shipped 
to  St.  QeoTge's,  Nfld,  taken  out  by  Pugh  &  Sons,  for  the  benefit 
of  whom  it  might  concern.  One  of  the  main  grounds  of  de- 
fence was  deviation,  but  that  was  abandoned.  The  money  was 
paid  over  to  Pugh  &  Sons,  and  a  bond  taken  from  them  to  hold 
the  insurers  harmless.  The  question  was  whether  Pugh  and 
Sons  had  a  right  to  the  money.     There  was  also  a  question 

whether  the  preliminary  proofs  of  iloss  were  sufficient.    The 
12 
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cauae  was  tned  and  a  verdict  found  for  plaintiffs.  Hie  role 
to  set  it  aside  and  for  a  new  trial,  was  axgued  during  the 
December  Term,  1875^. 

Hemry,  in  support  of  rule. — ^A  contract  of  insurance  is  one 
of  indemnity  and  nothing  else.  The  jilaintiff  here  had  no 
interest.  It  appears  clearly  from  the  evidence  that  there  was 
an  ordinary  sale  of  the  goods.  He  says  he  shipped  these 
goods,  and  that  he  was  the  owner,  but  that  was  before  ihe 
sale.  That  language  must  be  controlled  by  the  statements  of 
the  other  witnesses  who  prove  that  the  goods  were  sold.  There 
is  no  averment  of  interest  in  the  declaration  except  that  he 
insured  for  himself.  He  could  not  under  that  recover  on  the 
ground  that  he  insured  at  the  request  of  another  person.  The 
statement  that  the  bill  of  lading  was  made  out  to  the  order  of 
the  shipper  applies  only  to  the  bill  as  drawn  originally,  merely 
as  a  matter  of  convenience.  It  was  of  course  endorsed  to  the 
vendee.  1  Phillips,  §  294 ;  ^  JB.  ^  P.,  269.  It  should  have 
been  put  to  the  jury  to  say  whether  Pugh  was  interested  in 
the  goods  and  how. 

Weatherbe,  contra. — The  merits  of  this  case  are  not  with 
tne  defendants.  They  did  not  intend  to  take  any  defence 
except  deviation,  until  they  found  that  they  could  not  prove 
any  deviation.  Pugh  swears  that  the  goods  were  not  chaiged 
to  James  MoFatridge.  If  they  were  not  his  goods,  who  had 
an  insurable  interest  ?  They  were  not  the  goods  of  William 
McFatridge.  Pugh  swore  that  the  goods  were  his,  and  that 
was  put  to  the  jury.  The  recent  English  cases  show  that  even 
where  the  vendor  parts  with  the  possession  of  goods  he  has  an 
insurable  interest  so  long  as  he  has  a  right  of  stoppage  in 
transitu.  Cites  1  Parsons  on  Marine  Insurance,  232 ;  HI  Ir 
T.  R,  36. 

(Ritchie,  E.  J.  If  you  claim  an  interest  on  the  ground  of 
a  right  of  stoppage  in  transitu,  you  must  show  the  amount 
There  is  evidence  that  notes  were  given  for  the  value  of  the 
goods,  on  which  payments  were  made.) 

Weatherbe. — Theape  is  fnroof  that  the  not^  covered 
other  things  beeddes  these  goods,  and  theve  ia  no.  evidenee  at 
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all  to  show  ihat  the  p&grments  alleged  were  made'  on  aecotuit 
of  these  goods.  The  etidenoe  is  that  thei^  was  a  larger 
amount  still  due  than  iihe  value  of  these  goods.  The  (Plaintiff 
had  the  right  to  distribute  the  payments  as  he  chose,  and  if 
the  amount  temaitiing  due  is  still  in  eiLoess  of  the  valtie  of 
the  goods,  he  had  a  perfeet  right  to  treat  the  goods  as  not 
paid  for. 

Henry,  in  reply. — ^There  is  a  plea  on  the  record  which 
ohliges  the  plaintiff  to  prove  his  interest.  He  has  shown  no 
interest  at  all.  The  plaintiffs  have  not  made  it  clear  that  they 
were  the  owners  absolutely  of  the  goods  when  the  risk  com- 
menced. As  to  the  right  of  stoppage  vifi  transitu,  the  law 
cited  is  merely  a  dActv/ra  of  the  text-writer.  Admitting  that 
it  is  an  insurable  interest,  it  must  be  shown  what  that  interest 
is,  and  the  plaintiff  must  prove  his  loss.  There  is  no  stop- 
page in  transitu  in  this  case  at  all.  The  insurable  interest 
accruing  through  a  right  of  stoppage  in  transitu,  if  it  exists  at 
all,  can  only  attach  after  the  insolvency  of  the  vendee  gives. 
the  right  of  stoppage  in  transitu.  A  lien  is  a  presumptii^ 
that  can  be  rebutted  by  the  slightest  proof  of  collateral 
security.  The  plaintift  admits  that  the  goods  were  chaiged.. 
fie  says  he  handed  a  certain  person  a  statement  taken  from  the 
invoice  of  the  goods,  and  from  James  HcFatridge's  account. 

RrrcHiB,  E.  J.,  now,  (December  12th,  1876),  detiwred  the- 
judgm^Qit  of  the  Court  ?— 

The  only  ground  upon  which  the  verdict  can.  be  set  aside 
in  this  case  is  the  want  of  an  insurable  interefiit  in  the  plain- 
ii&  They  are  meixshantis  doing  business  in.  Halifax,  and. 
agreed  witii  one  James  McPatridge  of  St  George's  Bay,  New- 
foundland, to  aell  and  ship  to  him  ceitaln  goodd  which  he- 
ordered  ;  they  were  accordibgly  shipped  on  board  the  schooner 
^'  Mavd"  bound  for  that  place,  which,  after  leaving  tiiis  port,, 
was  never  heard  of.  The  plaifltiffii  took  a  bill  of  lading  from 
iSb%  master  in  the  usual  form,  the  goods  under  it  being-deliver- 
able  to  the  shippers'  orde^,  one  of  the  copies  of  which  was 
given  to  MeFatridge,  <i^  sent  to  him:  by  the  vessel  The 
insttraace  wte  effected  by  the  plaintiffs  on.  tha  gpods  as  their 
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property  and  for  their  protection ;  it  was  therefore  necessary 
for  the  plaintiffs  on  the  trial  to  shew  that  they  possessed  sadi 
an  interest  in  the  goods  as  was  insurable,  and  as  all  the  cir- 
cumstances connected  with  the  transaction  were  within  their 
personal  knowledge,  and  they  were  both  examined,  and  they 
.alone  on  this  branch  of  the  case,  the  Court  had  a  right  to 
expect  clear  and  satisfactory  proof  that  the  goods  were  theirs, 
or  that  they  had  such  an  interest  in  them  as  enabled  them  to 
insure  them  for  their  benefit ;  but  after  carefully  considering 
the  evidence  of  the  plaintiffs  themselves,  I  can  come  to  no 
other    conclusion    than    that    when    the    goods    had    been 
shipped,  and  had  proceeded  on  their  voyage,  the  plaintiffs  had 
parted  with  all  their  interest  in  them,  the  vendee  having 
become  the  owner,  and  that  they  were  then  at  his  risk. 
The  real  question  for  our  consideration  is,  at  whose  risk  were 
they  during  their  transit,  and  this  appears  to  me  to  have  been 
the  view  taken  of  the  matter  by  both  the  vendors  and  vendee, 
and  on  which  they  acted,  the  vendors  looking  since  the  loss 
to  the  vendee  for  payment,  and  the  latter  recognizing  his 
liability  by  paying  or  settling  for  them.    This  is  the  inference 
to  be  drawn  from  the  evidence.    John  Pugh,  one  of  the  plain- 
tiffs, in  his  evidence,  says,  "  James  McFatridge  ordered  the 
goods  ;  they  were  shipped  on  his  credit,  t^ey  were  charged  in 
the  books,  not  to  him,"     He  does  not  say  to  whom  they  were 
charged,  and  it  is  difficult  to  imagine  to  whom  else  they  could 
have  been  charged  under  the  circumstances.    He  goes  on  to 
fiay  that,  sQme  time  after,  McFatridge*s  brother  William  gave 
them  a  note  as  a  collateral  security  for  the  liability  of  the 
former,   but   at   the  time  of  giving  the  goods  he  had  no 
conversation  with  James  respecting  his  brother  William ;  "  he 
wouldn't  say  he  received  payments  on  the  goodsJ*    On  this 
subject  I  think  he  should  have  been  most  dear  and  explicit 
He  adds, — there  were  payments  on  the  note,  either  payments  or 
renewals,  by  which  the  note  was  settled  up.   It  is  evident  bom 
this  that  the  sale  and  purchase  was  not  repudiated  by  either 
party,  but  McFatridge  is  recognized  as  the  owner  of  the  goods 
At  the  time  of  the  loss,  and  that  they  were  at  his  risk,  and 
jiot  at  the  risk  of  the  plainti&.    The  other  plaintiff,  John 
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B.  Pugh,  says,  "  I  cairmot  say  whetlier  the  goods  in  question 
Juive  not  been  paid  for!'  That,  ifc  appears  ti  me,  coming  from  a 
plaintiff,  woidd  seem  of '  itself  to  settle  .the  question.  He 
afterwards  said,  "  James  McFatridge  never  paid  us  any  money 
on  account  of  these  goods.**  This  may  simply  mean  that 
there  were  no  cash  payments,  but  it  is  not  very  easy  in  any 
way  to  reconcile  the  evidence  given  on  this  subject.  He 
afterwards  refers  to  payments  as  having  been  made  to  them, 
but  says  he  ihvnks  they  were  not  made  on  the  note  referred 
to.  Nothing  can  be  more  unsatisfactory  than  this  testimony, 
and  the  plaintiffs  must  have  been  able  to  have  made  the 
matter  clear  and  satisfactory.  It  is  unfortunate  that  they  did 
not  produce  their  books  when  called  upon  to  do  so, — they  had 
time  enough  to  do  it  after  notice,  if  they  had  been  so  disposed, 
— ^for  they  would  have  thrown  light  on  the  transaction,  but, 
whether  produced  or  not,  it  was  incumbent  on  the  plaintiffs 
to  explain  it  satisfactorily  in  order  to  establish  their  right  to 
recover. 

Much  stress  was  laid  at  the  argument  on  the  fact  that  the 
bill  of  lading  made  the  goods  deliverable  to  the  shippers' 
order,  but,  under  the  dreumstances,  that  does  not  appear  to 
be  entitled  to  very  much  consideration.  Mr.  Pugh  does  not 
pretend  that  on  their  arrival  they  were  not  to  be  received  by 
McFatridge,  or  that  he  had  any  agent  at  St.  Geoige's  Bay  to 
receive  or  control  them,  or  that  he  had  given  any  special 
instructions  to  the  master  of  the  vessel,  or  that  any  act  was 
to  be  done  by  McFatridge  before  he  should  be  entitled  to 
receive  them,  but  he  hands  or  sends  in  the  vessel  to  him  a 
counterpart  of  the  bill  of  lading.  No  doubt  where  a  bill  of 
lading  makes  goods  deliverable  to  the  order  of  the  shipper  it 
priTnafa/A^  indicates  that  he  intends  to  reserve  to  himself  the 
ownership  and  the  right  of  transferring  the  goods  by  endorsing 
it,  but  it  is  by  no  means  conclusive.  The  real  question  is  open 
to  proof,  which  in  this  case  is  whether  these  goods  had  wholly 
vested  in  the  vendee,  and  that  depends  upon  the  agreement 
and  intentions  of  the  parties  as  shewn  by  their  acts.  If  in 
this  ease  McFatridge  had  actually  paid  for  the  goods  in  full 
before  they  were  put  on  board  under  his  directions,  what  pre- 
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tence  could  the  plaintiffii  have  had  to  any  interest  in  them 
merely  because  they  had  chosen  to  take  the  bill  of  lading  in 
the  tenns  they  did  ?  Surely  none.  It  is  a  well-established 
rule  of  law  that  if  one  orders  goods,  to  be  sent  to  him  and 
there  is  no  agreement  to  the  contrary*  the  moment'  they  are 
d^liyered  to  the  carrier  such  delivery  operates  as  a  delivery  to 
the  purchaser  and  the  whole  property  is  vested  in  him,  so  that, 
ifi  any  accident  happens  to  them,  it  will  be  at  the  risk  of  the 
purchaser^  unless  sent  by  an  unauthorized  mode  of,  conveyance. 
See  Dut^cm  v.  Solofnanson,  8  Bos.  &  Pul,  582  ;  Dawea  y,  Ped^ 
8  T.  B.,  380  ;  King  v.  Mweditk,  2  Oamp,  639  ;  Swediiig  v.  7ur- 
ner,  L.  E.,  7  Q.  B„  810, 

The  sale  in  this  case  was,  I  think,  complete  when  the  goods 
were  dbipped  in  accordance  with  McFatridge's  order ;  it  is  noi 
denied  that  they  were  sold  on  credit,  as  the  plaintiffs  before 
and  since  have  been  dealing  with  hinu  McFatridge  would 
have  had  no  r^ht  to  refuse  to  aoeept  the  goods  on  their  arrival, 
and  there  was  nothing  in  the  terms  of  sale  which  would  have 
given  plaintiiia  a  right  to  withhold  delivery,  and;  they  could 
not  legally  have  done  so  unless  in  the  event  oi  the  vendee's 
insolvency,  when  the  right  of  stoppage  in  trjom»itu  would 
have  arisen^  a. right  only  exerdsable  in  that  event,  and  thero^ 
fore  they  bad  no  insurable  interest  in  them.  The  ca^  of 
Anderson  v.  Morice,  first  decided  in  the  Cbmmon  Pleas,  Ii.  R,  10 
O.  P.,  ^,  and  afterwards  in  the  Exchequer  Chambeo*,  L.  R,  10 
C.  P.,  609,  where  <^  judgment  given  in  the  C.  P.  was  revened, 
though  lite  circumstances  are  8omewhatKlifferdnt,ia  ve^appU- 
c^ble  in  principle  to  that  befoiTe  us..  The  plaintiff  tfa^re  had 
agreed  for  the  puiehaas  of  goods,  the  ship  sank  while  in  ceurse 
of  taking  them  aboard,  and  the  laiger  part  of  the  ea^go,  whidi 
was  rice,  was  wholly  lost ;  the  Court  held  thai  the  pkontiff  had 
no  insurable  inteiest  in  tiie  riee,.  imeamoh  as  it  was  not  at  hia 
risk  under  the  contractiof  sftle  until  the  loading  was  com- 
pleted ;  it  was  conoeded  that  if  the  whole  c^igo  h^  been  (m 
boa^  it  would  haye  been  at  Us  risk,  and  h^  ccmld  have 
insured  ii 

Blackburn,  J;;,  in  giving judgmentfor himself  and  Ldsh,  J., 
said :  '*  As  the  policy  of  insuraaoe  is  a  contract  of'  indemnify. 
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the  plftintifF  cannot  recover  unless  he  suffered  a  loss  from  the 
perishing  of  the  rice,  and  that  loss  was  such  as  to  be  included 
in  the  subject  matter  ol  the  insurance,  as  described  in  the 
policy.  The  first  question  to  be  determined  is,  whether  the 
plaintiff  was  so  situated  with  respect  to  the  rice  in  question  at 
the  time  of  its  loss  that  he  would,  if  uninsured,  have  suffered 
any  loss  from  its  destruction.  It  may  be  observed  that  risk 
and  property  generally  go  together,  and  consequently,  in  maiiy 
of  the  cases,  though  the  important  question  is,  at  whose  risk  was 
the  thing,  it  is  treated  as  if  the  sole  queetion  was*,  whose  proper- 
ty is  it  ?  In  the  present  case,  however,  the  real  question  is,  at 
whose  risk  was  it  ?  And  we  do  not,  therefore,  attach  any  weight 
to  the  stipulation  that  the  seller  was  to  attach  the  shipping 
documents  to  the  drafts,  thereby  certainly  preserving  to  the 
seller  a  lien  on  tlie  goods  till  the  drafts  were  accepted  and  the 
bill  of  lading  handed  over,  and  perhaps  preserving  in  them» 
till  then,  the  property,  so  as  to  enable  theia  to  confer  a  title  on 
a  purchaser  for  value  without  notice  as  good  in  equity  and 
preferable  at  law  to  that  of  the  plaintiff.  This  would  not 
prevent  the  risk  from  bevngon  the  purchaser  from  the  tvme  ihe 
loading  was  coTnplete.  We  have  come  to  the  conclusion 
that  the  rice  was  not  at  the  plaintiff's  risk,  and  he  could  never 
have  been  called  upon  to  pay  for  it  notwithstanding  its  loss." 
And  BaAicw£LL,  B.,  giving  judgment  for  himself  and  Pollock, 
R,  concurred  and  aaid,  "  The  defendant  below  is  entitled  to 
judgment,  on  the  ground  that  the  plaintiff  below  has  shewn  no 
interest  in  the  subject  matter  of  the  insurance  at  the  time  of  the 
loss,"  and  on  page  623,  ''  as  to  the  argument  that  the  plaintiff 
had  an  option  to  take  the  rice,  which  he  might  exercise  after  it 
was  losty  we  cannot  agree  to  it  It  seems  strange  that  it  should 
rest  with  the  plaintiff  to  make  the  underwriters  liable  or  not 
at  his  pleasuza  But  the  plaintiff  bad  no  such  option.  No 
doubt  it  exists  in  some  cases,  and  one  party  to  a  contract  may 
have  a  right  to  insist  on  peif ozmance  or  refuse  to  perfonn  at 
his  option;  but  that  is  where-  there  has  been^  some  default  in 
the  other  party.    Here  there  has  been  none." 

I  cannot  entnrtaia  a  doubt  but  thafc  when  the  phuntiflh, 
mider  the  instractkos  of  the  puwhaaer,  pat  the  goods  in 
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question  in  this  case  aboard  the  yesael  to  eonvey  them  to  their 
destination,  they  were  relieved  from  all  risk  or  responsibility 
in  regard  to  them,  so  that  if  lost  in  the  course  of  the  voyage, 
the  loss  would  fall  on  the  purchaser,  from  whom  the  plaintiff 
would  be  entitled  to  recover  the  price ;  and  while  the  purchaser 
had  a  right,  if  he  had  thought  iity  to  insure  the  goods,  the 
plaintiffs  had  no  insurable  interest  in  them,  and  cannot  recover 
in  this  action  under  the  evidence  adduced.      The  rule  nisi 
should  be  made  absolute. 
!Des6arres,  J.,  and  Smith,  J.,  concurred. 
WiLKiNS,  J.,  read  the  following  dissentient  opinion : — 
At  the  close  of  plaintiffs'  case  a  motion  for  non-suit  was 
made,  and  the  only  ground  taken  was  '^  that  no  proof  of  loss 
was  exhibited." 

i  The  learned  Judge  who  tried  the  cause  put  the  plainti&* 
case  to  the  jury  on  the  testimony  of  John  Pugh,  that  the 
property  which  was  the  subject  of  insurance  was  m  the 
plaintiffs,  and  on  the  effect  of  the  Bill  of  Lading,  which  made 
the  goods  deliverable  to  their  order,  and  he  chaiucterized  these 
two  things  combined  as  constituting  sufficient  evidence,  if 
believed,  to  warrant  the  jury  to  say  that  the  jdaintiff'had  such 
interest.  The  jury  so  found;  and,  although  I  think  the 
evidence  of  ownership  not  so  clear  as  it  might  have  been  made 
by  testimony  exhibiting  how,  at  the  times  of  insurance  and  of 
loss,  the  matters  of  account  stood  between  ^be  plaintifi  and 
James  McFatridge,  nevertheless,  I  am  not  prepared  to  say  Uiat 
the  verdict  ought  to  be  set  aside  on  the  ground  that  plain- 
tiffi  did  not  show  an  insurable  interest  It  appears  to  me  that 
they  did  sufficiently  shew  it,  because  their  proof  positively 
asserted  the  fact,  and  because  that  positive  assertion  was  not 
necessarily  impaired  in  its  force  by  anything  elicited  by  cross- 
examination,  or  by  evidence  to  the  contrary  adduced  on  the 
part  of  the  defence.  John  Pugh  swore  in  these  words :  "  The 
goods  belonged  to  us  and  were  insured  for  our  protection."  I 
am  unable  to  say  that  that  statement  was  qualified,  or  the 
proper  effect  of  it  as  evidence  materially  weakened,  by  the  cir- 
cumstances under  whidi  the  note  of  William  McFatridge  was 
given,  or  by  the  fact  that  the  Plaintiffs  had,  before  •  the  loss 
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and  after  tiie  time  of  it»  other  dealings  with  James  McFatridge 
than  those  which  respected  the  debits  against  him  of  the  par- 
ticular goods,  or  by  the  possible  but  unproved  fact,  that,  before 
the  loss,  he  may  have  discharged  himself  from  his  indebtedness 
in  respect  of  the  particular  goods.  I  do  not  see  that  the  testi- 
mony thus  referred  to,  viewed  as  a  whole,  even  without  the 
document,  did  not  wanant  an  inference  that  the  plaintiffs  had 
the  interest  in  question. 

The  language  of  the  bill  of  lading  in  the  point  relied  on  by 
the  plainti£b  is  not,  of  couroe,  conclusive  to  shew  property  in 
the  plaintiffs,  to  whom  the  goods  were  to  be  delivered,  on 
arrival  at  their  destination,  but,  coupled  with  the  positive 
testimony  of  ownership,  it  appears  to  me  to  be  evidence  of 
weight  to  affect  the  minds  of  a  jury.  Suppose  the  vessel  had 
arrived  at  Bay  St  George,  and  plaintiffs  had  an  agent  there. 
Suppose  too,  that  the  agent,  being  telegraphed  to  by  his  prin- 
cipals that  McFatridge's  credit  was  doubtful,  and  therefore  to 
act,  had  stopped  and  taken  possession  of  the  goods  for  his 
principals,  and  to  secure  them.  There  is  nothing  in  the  evi- 
dence of  facts  before  us  to  show  that  they  couldn't  have  so 
acted  by  him,  and,  if  they  could,  it  follows,  that  the  plaintiffs 
had  the  interest  which  they  asserted  in  this  action.  It  does 
appear  to  me  that  the  verdict  should  be  sustained. 

McDonald,  J.,  also  read  the  following  dissentient  opinion : — 
The  question  in  this  case  is  not  whether  McFatridge,  the 
purchaser  of  the  goods  insured,  had  acquired  an  insurable 
interest  in  them ;  but  whether  or  not  the  plaintiflb,  who  were 
the  vendors,  parted  with  their  right  to  and  interest  in  the 
property.  There  was  no  memorandum  in  writing  of  the  sale 
of  the  goods,  which  were  not  even  chai^ged  to  the  purchaser, 
though  there  appears  to  have  been  some  entry  of  them  in  the 
books.  Nothing  was  signed  by  James  McFatridge,  the  pur* 
chaser,  and  no  money  was  paid  at  the  time  of  the  purchase.  - 
In  order  to  ascertain  whether  or  not  the  plaintiffB  parted  with 
their  interest  in  the  property,  we  must  see  whether,  under  all 
the  &cts  proved,  there  was  a  delivery  of  the  goods  to  the  pur* 
chaser.  By  the  bill  of  lading,  which  was  not  endorsed,  the 
goods  were  to  be  delivered  to  the  order  of  the  plaintifis. 
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who  testify  that  the  property  was  theiis,  and  that  they 
insured  it  for  their  own  protection*  If  the  vessel,  in- 
stead of  heing  lost  had  arrived  at  her  port  of  destination, 
and  the  master  had  refused  to  deliver  the  goods  insured  to 
the  plaintifi^  on  demand,  can  there  be  any  doubt  that 
they  (the  plaintiffs)  would  have  a  right  of  action?  On 
the  other  hand,  oould  James  McFatridge,  to  whom  the 
property  was  never  actually  delivered  nor  even  charged, 
succeed  in  any  action  against  the  master  for  non*delivery.  It 
appears  to  me,  and  I  have  no  doubt  that  the  jury  took  the 
same  view  of  the  case,  that  the  plaintifib  took  the  bill  of  ladii^ 
requiring  the  goods  to  be  delivered  to  their  own  order,  to  pre- 
vent the  ordinary  rule  of  law  from  applying,  namely,  that  the 
delivery,  to  a  sailing  master,  of  goods  to  be  carried  to  a  pm> 
chaser  under  a  bill  of  lading  for  that  purpose,  not  as  in  this 
case — is  a  delivery  to  the  vendee;  This  they  had*  a  perfect 
right  to  do,  if  that  was  their  intention,  so  as  to  keep  the  goods 
under  their  own  control  till  tiiey  thought  proper  to  deliver 
them,  which  would  be  entirely  in  their  discretion,  as  there  was 
no  binding  agreement  otherwise  to  transfer  the  property.  I 
think  that  the  evidence  does  not  dhow  a  delivery  of  the  goods 
or  that  the  plwitifib  parted  with  their  interest  in  them.  It  is 
true  that  there  is  evidence  tiiat  William  McFatridge,  a  brotiier 
of  the  vendee,  gave  a  promissory  note  to  the  plaintiflb,  which 
one  of  them  says  was  a  ''collateral  security/' — ^''A  mere 
accommodation  note/*  and  that  the  note  was  settled  up  either 
by  payments  or  renewals,  but  that  must  have  been  after  the 
policy  was  effected,  and  after  the  loss  oocuired,  if  we  give  due 
weight  to  the  evidence,  I  think  that  McFatri4ge  was  not 
liable  to  pay  tbe.plainti&.and  probably  would  not  have  paid, 
if  the  faets,  as  proved^  were  within  bis  knowledge.  IBs  doing 
so,  however,  caiuiot  affect  the  enquiry  whether  or  not  when 
the  loss  oeourred  the  plaintiffs,  had  parted  with  their  interest 
in  the  gooda  If  Ae  transfer  of  interest  had  beejn  a£ter  the 
loss  the  underwriters  could  not  resist  the  daam,  (Sparhes  v. 
MikrshoM,  .2  Bing.  N.  C,  76.; 

The  jttiy  have  passed  upon  the  question  of  faot^aad  I  think, 
there  is  ample  evideosa  to  justify  the  verdicL 
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PMatiir  broaght  aetidii  on  %  polfoy  of  in«iinuioe  on  oerteln  goodi  purchased  from 
him  by  oneMaK,.  wlio  gpve^  ]iU  ymmimnrj  mIm,  D»d«  pajntUa  to  Flaljitiff*  lapaarmant. 
T]|0  foods  Fere  of  tbe  inroioed  value  of  about  |1100»  and  wera  insured  for  gl400,  whiob. 
plaintiff  explained  was  to  oov«r  the  anticipated  pfoats.  By  MeM:^  direetions  the  gooda 
wweaant  to  the  OordHiu  for  sblpnMPt*  and  n  btU  of  lading  waa  takan  stating  that  they  wane 
shipped  by  plaintiff  in  tbe  Cordefia,  bound  for  Maigaretville,  to  be  delivered  to  McM.,  or  bis 
anilgns,  he  or  tliey  paying  fraigbt.  Instead  of  being  taken  to  ICaiHaNtvUle  tb^y  won  landed 
at  Xoser's  Island*  and  the  veasal  tulNtt  n  fev  milca  out  and  snok«  all  of  whioh  waa  at 
HcX«^i  instanoe.  In  bis  writ  plalntilT  set  out  that  he  and  XcM.,  or  one  or  other  of  them 
^naat  tbe  tine  of  the  loss  intevaatedln  thn  «ooda.  and  tbnt  the  inannnee  was  made  fov 
the  benefit  of  tbe  person  or  p^npos  ao  intweated,  and  on  the  tiial  evidence  was  given  tending 
UTfthow  tbat  no  sale  or  delivgiy  to  KcK.  had  actually  taken  place,  that  MclC.'s  purchase  waa 
a  Itand  on  plaintiff,  and  that  b«  waa  to  leive.  peooofed  a  aeoend  name  on  the  notai.  The 
Juy  found  theae  ttu^  In  answer  to  questions  put  to  tbem»  and  they  found  a  verdict  for 
plaintiff*  subject  to  tbe  opinion  of  the  Court. 

BHd»  tbat  plaintiff  could  nd  noofer  without  abewing  that  he  wna  the  owner  of  the 
gaoda,  tbat  tbe  facta  in  proof  shewed  an  ahealute  ale  and  delivery  to  MoBC^tbat  even  if  XolC. 
had  obtained  the  goods  by  false  representations  (i.  e.,  as  to  the  additional  name  to  be  procured 
on  the  notes),  yet  the  property  vested  in  the  vendtenntH  the  plalntifl  had  done  some  act  to 
dknArm  the  transaction,  and  that  the  vevdict  must  beset  aside. 

Ritchie,  B.  J„  now  (Dee,  12th,  1876,)  driivered  the  judg- 
ment of  th^  Coart : — 

This  is  an  action  on  a  poKcy  of  inaurance  brought  by  the 
plaintiff  for  the  recovery  of  a  loss  on  certain  goods  shipped  on 
board  a  vessel  called  the  CordeUa,  bound  for  Margaretville. 
The  insurance  was  effected  by  the  plaintiff  on  the  goods  which 
had  been  purchased  from  him  by  George  W.  McMahon,  for 
91096.68,  for  which  amount  he  gave  his  notes  at  two  and  three 
months,  which  were  credited  on  the  plaintiffs  books  to  Mc- 
Mahon,  thus : — 

Cr.    By  bills  receivable,  his  note  at  60  days..  ,$  548.34 

**      "         3mos 548.34 


$;L0d6.68 
The  plaintiff  aays  that  ItcMahon  was  to  have  given  him. 
aiK^iher  name  od  tlm *  notes,  but  fidled  ta4o  sa    Tbe  notes, 
taloen  were  from  MoMahon  to  plaintifl^  and,  if  indorsed,  would 
not  have. given  the  plaintiff  addkiouaL  security,  and  it  does 
n(Oiiq[xpear  thatitha  pluinkiff,  who  drew  Hhiem  intended  that, 
another  shoukl  eif^  them  aa  a  joint:  maker^  as  they  are  both 
dmwn  as  if  to  be  tike  noteaof  one  persoD,  *"  I  prcmua»  to  pay.'* 
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The  goods  were  sent,  by  McMabon's  directions,  to  the  Corddia 
for  shipment,  and  a  bill  of  lading  was  taken  from  the  Master, 
which  stated  that  they  were  shipped  by  the  plaintiff  in  that 
vessel,  bonnd  for  Margaretville,  and  were  to  be  delivered  to 
McMahon  or  his  assigns,  he  or  they  paying  freight  for  them. 
The  amount  insured  was  $1400,  which  exceeded  the  invoice 
price  of  the  goods.  This,  the  plaintiff  says,  was  done  to  cover 
the  anticipated  profits  on  them  at  Margaretville.  Of  the 
goods  a  portion  to  the  value  of  $907.28  were  in  bond,  not 
having  paid  duty,  and  were  taken  out  on  the  usual  terms. 
After  the  vessel  left  Halifax,  instead  of  proceeding  on  her 
voyage  to  Margaretville,  she  was  taken  to  Mosher's  Island,  and 
her  whole  cargo,  including  the  goods  in  question,  was  landed 
there  in  the  night,  after  which  she  was  taken  out  three  or 
four  miles  and  sunk.  All  this  was  done  at  the  instance  of 
McMahon,  by  whom  the  master  of  the  vessel  had  been 
engaged. 

In  his  writ  the  plaintiff  alleges  that  the  plaintiff  and  one 
George  McMahon,  or  one  of  them,  at  the  time  of  the 
insurance,  and  thence  and  until  and  at  the  time  of  the  loss, 
were  or  was  interested  in  the  said  goods,  and  the  said  insur- 
ance was  made  for  the  use  and  benefit  and  on  account  of  the 
'person  or  persons  so  interested.  If  McMahon  was  the  person 
so  interested,  and  the  insurance  were  effected  on  his  behalf, 
there  could  of  course  be  no  recovery  on  the  policy.  There  was 
then  no  barratry,  and  indeed  no  loss  of  the  goods,  which  were 
landed  safely  for  him  and  at  his  request  at  Mosher's  Island. 
To  enable  the  plaintiff  to  recover  he  must  shew  that 
he  was  the  owner  of  the  goods,  and  that  at  the  time  of 
the  insurance  and  loss  they  were  at  his  risk.  Merely 
as  an  unpaid  vendor  he  would  have  had  no  insurable 
interest,  as  on  the  sale  and  delivery  he  would  have 
ceased  to  be  the  owner.  The  attempt  on  the  trial  was  to  show 
that  no  sale  and  delivery  had  actually  taken  place,  that  Mc- 
Mahon's  purdiase  was  a  fraud  on  the  plaintiff,  and  that 
McMahon  promised  him  to  obtain  a  second  name  on  the  nojtea 
These  facts  the  jury  found  in  answer  to  questions  put  to  them 
by  the  Court,  and  tiiey  found  a  verdict  for  the  plaintiff,  subject 
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to  the  opinion  of  the  Court  It  was  also  contended  on  the  trial 
that  the  goods  had  not  been  delivered  at  Halifax,  but  were 
deliverable  at  Maigaretville. 

That  McMahon  has  been  guilty  of  a  gross  fraud  is  unques- 
tionable, but  I  see  nothing  whatever  to  lead  to*  the  inference 
that  it  was,  or  was  intended  to  be,  perpetrated  on  the  plaintiff. 
He  had  given  his  notes,  and  these  he  was  bound  to  meet, 
whatever  happened  to  the  goods.    The  fraud  was  concocted 
and  carried  out  to  cheat  the  revenue,  and  I  doubt  not  the 
insurers  also,  for  it  appears  clear  to  me  that  the  object  of  this 
insurance  was  to  protect  McMahon  in  case  of  loss,  and  to  pro- 
tect the  plaintiff,  not  as  owner  of  the  goods,  but  as  a  creditor, 
who,  in  case  of  the  loss  falling  upon  his  debtor,  would  be  in 
funds  from  the  insurance  to  pay  himself.    How  otherwise  can 
we  account  for  his  stating  in  the  writ  the  interest  to  be  in 
both,  or  in  one  or  other  of  them.      The  law  requires  that  the 
interest  in  the  subject  of  the  policy  should  be  stated  in  the 
writ  to  be  in  the  person  for  whom  the  plaintiff  is  suinf .   This 
he  has  not  done;  he  is  suing,  his  counsel  say,  in  behalf  of  him- 
self ;  but  he  has  not  stated  in  his  writ  that  the  interest  was  in 
himself  or  that  he  is  suing  on  behalf  of  himself,  and  I  cannot 
see  if  the  insurance  was  effected  for  the  plaintiff  how  the 
anticipated  profits  on  the  goods  at  Margaretville  could  have 
been  included  in  the  insurance.    Those  profits  could  have 
belonged  alone  to  McMahon,  and  in  case  of  a  loss  the  amount 
insured  on  them  could  only  be  recovered  by  him. 

I  can  arrive  at  no  other  conclusion  than  that  an  absolute 
sale  and  delivery  of  the  goods  had  taken  place  when  the  notes  I 
have  referred  to  were  given  and  credited  in  the  plaintiff's  books, 
and  the  goods  sent  by  McMahon's  direction  to  the  Corddia  and 
shipped  on  board  of  her,  deliverable  to  him  at  Margaret- 
ville. If  another  name  had  been  originally  promised  on  the 
notes  it  wotdd  seem  to  have  been  dispensed  with,  for  though 
McMahon  remained  in  Halifax,  and  the  plaintiff  saw  him 
there  a  week  after  the  sailing  of  the  vessel,  he  neither  asked 
for  another  name  nor  comphdned  of  not  having  got  it ;  there 
is  certainly  no  evidence  that  the  delivery  of  the  goods  was 
not  to  take  place  till  the  additional  security  was  given.    If, 
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however,  McMahon  had  obtamed  poBBeesion  of  ihe  goods  from 
the  plaintiff  on  faiae  representations,  yet  the  property  vests  iti 
the  vendee,  under  such  circumstances,  tmtil  the  vendor  has 
done  some  act  to  disaffirm  the  transaction.  See  Kvn^ford  v. 
Merry,  11  Ex.,  577,  and  1  S.Jh  ilT.,  SOS;  see  also  Pea$e  v. 
Oloahec,  L.  R,  1  P.  C.  C,  219. 

The  plaintiff  in  this  case  did  npt  repudiate  the  sale  and 
delivery,  but  has  treated  McMahon  as  his  debtor  on  the  notes, 
and  after  the  alleged  loss  put  them'  in  suit  and  obtained  a 
confession  of  judgment  for  the  amount  feom  McMahon.  If 
we  view  this  as  an  ordinary  sale,  independently  of  any  ques- 
tion of  fraud,  there  are  no  grounds  for  the  contention  that 
there  was  no  delivery  at  Halifax,  and  that  there  would  be  no 
delivery  to  McMahon  till  the  airrival  at  Margaretville,  so  that 
till  then  the  property  remained  dn  the  vendor.  The  rule  of 
law  on  this  subject  I  have  adverted  to  inJP^A  v.  Wylde,  {Ante 
p.  177,)  which  is  that  if  a  person  orders  goods  to  be  sent  to  him 
and  there  is  nothing  said  to  the  contrary,  whenever  they  are 
delivered  to  the  carrier  it  operates  as  a  delivery  to  the  purchaser. 
What  took  place  in  this  case  amounted  to  an  actual  delivery  to 
McMahon,  and  from  the  time  of  such  delivery  the  ^oods  were 
at  his  sole  risk.  Surely,  if  t^e  goods  had  been  lost,  and  there 
had  been  no  insurance,  the  plaintiff  could  have  recovered  on 
the  notes,  and  if  so  they  were  iat  the  vendee's  risk  and  not  at 
his,  and  the  important  question  is  at  whose  risk  they  were. 
The  rule  nisi  to  set  aside  the  verdict  should,  in  my  opinion,  be 
made  absolute. 


WALLACE  ET  AL.  V.  ROSS. 

rPlmBd  jttfttflMttM  uodM^Aithorl^or  UM  OMWA  MiMlnad.   BMliiim  la  Xfui  f. 
Bom  (V<d.  I.,  p. !«,)  •uatalned. 

I^  alignment  in  this  caose^  which  took  ptaoe  during  the 
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December  Teim,  1875»6,  was  upon  demurrets  to  oertaili  of 
defendant's  pleas.    The  plaintiflb'  declaration  set  out ; — 

That  on  or  about  the  second  day  of  June,  AJ).  1874,  they  were 
the  owners  and  in  possession  of  a  cerbainsteam  dTedge,fiyescows, 
and  a  quantity  of  tools  and  other  articles  on  board  said  steam 
dredge,  all  of  great  vaiue,  to  wit,  of  the  value  of  thirty  thou- 
sand ddkrs  and  upwards,  that  on  the  said  second  day  of  June 
the  defendant  with  a  lacge  number  of  men  forcibly  and 
unlawfully  seized  and  took  the  said  steam  dredge,  scows,  tools 
and  articles  on  board  said  steam  dredge,  and  forced  possession 
thereof  from  the  plaintiffs,  and  drove  said  plaintiffs  and  their 
men  out  of  the  said  steam  dredge,  and  struck  and  beat  said 
Thos  J.  Wallace,  and  aftonnrards  unlawfully  and  illegally  sold 
and  disposed  of  the  said  steam  dredge  and  one  of  said  scows, 
and  the  said  tools  and  other  articles  at  public  auction ;  that 
the  plaintiffs,  at  the  time  of  such  seizure,  had  the  said  steam 
dredge  engaged  in  dredging  and  were  then  earning  from  three 
to  five  hundred  dollars  per  day  profit  with  the  same,  and 
oottld  have  earned  between  that  time  and  the  present  a  large 
fium  of  money,  to  wit,  thirty  thousand  dollars,  and  could  be 
atoll  earning  from  three  to  five  hundred  dollars  per  day,  had 
the  defendant  not  so  wrongfully  and  iUc^Ily  seized  and  sold 
the  same ;  that  the  plaintiff  were  at  the  time  possessed  of 
and  owned  a  laige  amount  of  personal  property  in  connection 
^with  the  said  steam  dredge  and  intended  to  be  worked  up  and 
used  in  the  performance  of  contracts  undertaken  by  them 
-with  said  steam  dredge,  and  also  were  possessed  of  and  owned 
several  scows  of  no  use,  except  to  be  employed  in  connection 
ijviih  said  steam  dr^ge,  aU  which  personal  propeity  and  scows 
have  in  consequence  of  such  illegal  seizure  become  utterly 
oseless  and  of  scarcely  any  value  to  the  plainti£b,  whereas, 
had  the  defendant  not  so  illegally  seized  and  sold  said  steam 
dredge,  they  would  have  been  of  great  value  to  the  plaintiffs,  to 
wit>  of  the  value  of  fifteen  thousand  dollars,  that  in  consequence 
of  such  illegal  seizure  the  Flaintifis'  credit  was  greatly  injured 
and  impaired,  and  they  were  sued  and  the  plaintiff  have  ever 
since  been  and  still  are  kept  out  of  possession  of  said  dredge 
.  by  the  defendant,  and  out  of  the  use  thereof  to  their  great 
loss  and  damage. 
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And  also  that  the  defendant  seused  and  took  a  certain  steam 
dredge,  five  scows  and  a  quantity  of  took  and  other  articles 
on  board  said  steam  dredge  of  the  plaintifis,  of  great  valae,  to 
,  wit,  of  the  value  of  thirty  thousand  dollars,  and  with  which 
steam  dredge,  scows,  tools  and  other  articles  on  board  said 
steam  dredge>  the  plaintiff  were  engaged  in  dredging,  and 
then  intended  and  were  about  to  dredge  for  certain  reward 
axid  remuneration  to  be  therefor  paid  to  them,  and  then  car- 
ried away  the  said  steam  dredge,  scows,  tools  and  articles  on 
board  of  said  dredge,  and  kept  and  detained  the  same  from 
the  plaintiffs  for  a  long  space  to  wit  hitherto,  and  converted 
and  disposed  thereof  to  his  own  use  and  thereby  the  plaintiffi 
were  hindered  and  prevented  from  dredging  with  the  said 
steam  dredge,  scows,  tools,  and  other  articles  as  aforesaid,  and 
thereby  lost  and  were  deprived  of  all  the  profits,  benefit  and 
advantage  which   might  have  and  would  otherwise    have 
arisen  and  accrued  to  them  therefrom,  and  thereby  the  plain- 
tiffs were  hindered  and  prevented  from  fulfilling  certain  con- 
tracts entered  into  by  them  to  dredge  with  the  said  steam 
drege,  scows,  tools  and  other  articles  on  board  said  steam 
dredge,  and  suffered  loss  and  damage  in  consequence  thereof, 
and  thereby  a  lai^  amount  of  personal  property  of  the 
plaintiffs,  which  could  only  be  used  in  connection  with  said 
steam  dredge  and  which  the  plaintiffs  then  intended  to  be 
worked  up  and  used  in  the  performance  of  certain  contracts 
entered  into  by  them  to  dredge  as  aforesaid,  were  rendered 
useless  and  of  scarcely  any  value. 

And  also  that  the  defendant  seized  and  took  the  plaintiffs' 
goods,  that  is  to  say,  one  steam  dredge,  scows,  tools  and  imple- 
ments on  board  of  said  steam  dredge,  and  carried  away  the 
same,  and  disposed  of  them  to  his  own  use. 

To  this  declaration  th^  defendants  pleaded  among  other  pleas 
as  follows :  And  the  defendant  for  a  tlyrd  plea,  first  averring  that 
the  alleged  trespasses  in  the  first,  second  and  third  counts  of  the 
plaintiffs'  declaration  are  for  one  and  the  same  cause  of  action, 
and  for  a  plea  thereto  says  that  he  did  not  unlawfully  and  illeg- 
ally sell  and  dispose  of  the  said  steam  dredge  and  one  of  said 
scows,  and  the  said  tools  and  other  articles  at  public  auction 
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as  alleged.  The  nwiik  plea  wis  attbataiitsiilly  the  aame  as  tfi»« 
fourth  pida  in  ihe  fiaae  of  jEvouAs  v.  JSom,  which  maj  he 
foimd  on  page  IQH  of  Vol.  L  It  was  domiiiired  to  in  auletan^ 
tiaUy  the  same  grounds  taken  in  the  demiifreirs  to  the  iourtih 
plea  ki  jEvana  v.  Ba$B,  which  nay  he  Imind  on  page  170  of 
VoLL 

To  the  thiard  plea  the  pUntiOb  jdemuxeed  as  Mlom:  And 
the  said  plamtiflb»:as  ^  the  defisndant's  Hard  plea,  wfakdi  is* 
pleaded  to  the  thizd  t^onnt  of  plaimtifb'  deelamtion,  say  it  is^ 
bad  in  sttbstaaoe  for  the  iollo(wing:rea80iis>^ 

Beeuuae  the  defiradaatfaas  thereby  tendered  am  immiitieriid. 
issue. 

BeeauBo  the  de£wdaint  in  said  Aiid  plea  has  «)t  oonfiassedl 
and  avoided,  or  traversed  and  denied  any  marttec  of  faeb, 
alleged  by  plaintifis  in  ^d  third  oouiit,  to  whieksaid  Uiixd: 
plea  profeasee  to  be  an  answer. 

Because  the  said  third  plea  is  not  sn  ^answer  t0>  said  tKhinL 
count 

Because  it  is  not  in  any  way  alleged  in  said  thiid  counjt* 
either  in  whole  or  in  part  that  the  defendant  did  unlawfully 
and  illegally  sell  and  dispose  of  the  said  steam)  dredge  and  one 
of  the  suid  soows  and  the  said  tools  and  other  articles  at 
public  auction. 

This  cause  being  called  for  argument, 

MeDanald,  Q.  (7.,  for  pldntiffs,  suggested  that,,  as  the  plain- 
tiffs  in  Hvcma  et  al.  v.  J2oss  had  given  notice  of  appeal,  and 
had  not  yet  made  up  their  miuds  as  to*  pesfeetiiig  their 
appeal,  the  axgument  ol  the  demnrren  in  this  ea»8e„  in  which 
the  Bame  questions  were  involved,  shoold  be  postponed  until  the* 
piaMitifBi  decided  whether  they  would  petfeet  their  «ypeal  or 
aet 

McOoy^  for  defendant,  olgeeted  io  this  eonrse. 

TTsottil^f^e,  in  support  of  demurrer. — l%e  defendant's  tinid 
plea,  pleaded  to  the  fivft  three  eomrtsof  phdntiffiT  declaration^ 
aUegaa/that  the  defendant  did  not  unlawfully  and  illegally  asll 
•aid  d&^oae  of  said  jrtieam' dredge,  eta,  by  public  auction  as  al- 
leged. 3bat  plea,  avemng,  as  the  two  fenn^r  pleas  do,  that  the 

finAifaaee  eeontsam  forsabstantiaHy  the  same  eauaaof  aotion^ia 
18 
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to  be  taken  as  if  it  had  been  pleaded  separately  to  the  first, 
the  second,  and  the  third  counts.  The  statute  which  allows 
one  plea  to  be  pleaded  to  several  counts,  averring  that  they 
are  for  the  same  cause  of  action,  merely  saves  the  manual 
labor  of  copying  out  the  same  plea  once  for  each  separate 
count.  Now  the  third  count  alleges  that  the  defendant  took 
the  steam  dredge,  etc,  and  kept  and  converted  the  same.  The 
third  plea,  I  admit,  is  a  good  plea  to  the  first  and  second  counts  -^ 
but  it  is  a  bad  plea  to  the  third  count,  which  says  nothing 
about  selling  at  auction.  The  plaintiff  says,  ''  You  took  and 
kept  and  converted  my  goods  to  ydUr  own  use,"  to  which  the 
,  defendant  pleads,  **  I  did  not  sell  them  at  public  auction."  The 
plea  raises  an  immaterial  issue,  which  the  Judge  would  be 
bound  to  put  to  the  jury  if  we  went  to  trial  on  these  plead- 
ings. It  is  the  same  as  if  we  sued  on  a  promissory  note  and 
for  goods  sold,  and  defendant  pleaded  to  the  whole  action  that 

he  did  not  make  the  note. 

# 

McCuLLY,  J. — Might  you  not  have  proceeded  under  the 
Statute  to  have  the  plea  set  aside  as  regards  the  third  count  ? 

Weatherbe. — No ;  because  we  could  not  swear  that  the  first 
three  counts  are  not  substantially  for  the  same  cause  of  action. 
The  cause  of  action  set  out  in  all  three  counts  is  substantially 
the  same,  and  is  merely  set  out  differentiy. 

DesBarres,  J. — If  the  third  count  stood  by  itself,  the  third 
plea  is  certainly  not  an  answer  to  it. 

Weaiherbe. — ^Precisely.  I  will  admit  for  the  sake  of  aiga- 
ment  we  could  not  prove  a^sale.  In  fact  the  Government  own 
and  run  the  dredge  to-day.  Would  it  be  enough  for  defendant 
in  answer  to  our  count  for  trover  to  say  we  will  prove  we  did 
not  sell  at  public  auction  ?  The  Statute  referred  to  does  not 
compel  us  to  act  under  it ;  it  merely  says  we  "may/'  and  I  may 
Add  that  I  neveo:  heard  of  anybody  acting  under  it 

McCoy,  contra. — ^There  are  three  couiits  in  this  declaration— 
two  in  trespass  and  <me  in  trover— tiie  last  being  also  virtually 
lor  trespass.  Under  our  Practice  Act,  sec  179,  the  defendant 
is  mabled  by  his  plea  to  limit  the  plaintiff  to  one  teespaas  and 
to  plead  one  plea  thereto,  which  I  have  done  in  thia  instance. 
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There  are  fonr  trespasses  alleged  in  the  declaration,  two  in 
the  first  count,  one  in  the  second,  and  one  in  the  third.  The 
plea  states  they  are  all  for  one  trespass,  and  selects  that  tres- 
pass, viz.,  the  trespass  of  selling  the  plaintifib'  goods,  and  denies 
it.  The  plea  virtually  says,  the  only  -trespass  you  charge  me 
me  with  is  sdiUng  your  goods,  and  that  I  did  mot  do,and  if  we 
were  to  go  down  to  trial  the  plaintiff  could  only  give 
evidence  of  the  o»e  trespass.  lUsc.  KP.  Ev.,  804 ;  Oale  v.  Dal- 
rymple,  Ry.  &  M.,  118 ;  Oibson  v,  Hcwukey,  Id.,  121. 

It  may  be  said  that  the  gist  of  the  trespass  in  the  first 
count  is  the  taking  of  the  plaintiffs'  goods,  and  that  the  selling 
of  them  is  a  mere  matter  of  aggravation.  But  the  defendant  has 
treated  it  as  a  substantive  trespass,  to  which  he  has  pleaded, 
And  the  plaintiff  is  now  bound  to  consider  it  such  ;  Lane  v. 
Dieoon,  3  C.  B.,  776.  It  is  not  one  of  the  grounds  of  demurrer 
that  the  selling  is  not  a  substantive  trespass. 

An  attempt  is  now  made  to  apply  this  plea  to  the  third 
<count.  If  the  plaintiff  can  do  this,  why  not  apply  it  to  the 
first  or  fourth  count  ?  He  would  have  an  equal  right.  This 
plea  states  "  that  all  the  counts  are  only  for  one  trespass  sub- 
.stantially  and  for  a  plea  thereto,  &c."  How  can  it  be  said  that 
Ainder  this  plea  there  are  three  covmts  ?  If  so,  then  the  plaintiff 
would  te  entitled  at  the  trial  to.give  evidence  pt  three  tres- 
passes, and  the  l79th  section  of  th^  Bractice  Act  would  be  a 
^complete  nullity. 

If  the  defendant's  plea  has  Kmited  or  mistaken  the  plain- 
iifib'  cause  of  action-^hen  the  plaintiff  must  new  assign ;  B.  & 
X.,  663 ;  Rogers  v.  Constamce,  1  Q.  B.,  77.  The  plea  passes  by 
all  the  trespasses  stated  in  the  declaration  and  singles  out  one, 
:8tates  that  as  the  only  trespass,  and  answers  it,  and  if  the 
plaintiff idesioes  to  proceed  for  those  not  pleaded  to,  he  must 
xestate  his  cause  of  action  by  way  of «  new  assignment.  Hall 
fr.  Midiletont  4  A.  &  E.,  107 ;  Movhnum  v.  Shepherdson,  11 
A.  kiE^  411;  S  Ca/mpb.,  176 ;  Addison  on  T(nis,  969. 

It  may  be  said  that  the  defendant  has  only  the  right  to 
flelect  and  limit  the  phuntiff  to  one  trsspass,  when  he  intends 
to  plead  a  plea  of  justification.  Bat  our  Act  does  not  limit  the 
deffffidant  to  this^  but  enables  the  defendant  in  pleas  of  denial 
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«s  well  as  justifieatioii  to  say  that  aU  tke  oounts  are  for  one 
trespaas  and  dex)y  tbat  tsespafls ;  i  FotonnATi  on  IVeq^m, 
2S8. 

Bat  admitting  that  this  pleaidoes  not  Unnt  the  plaintiff  to 
one  trespass,  then  the  plea,  not  siafting  that  it  is  not  pleaded 
to  a  partiettlar  eount/ vottld  be  presumed  to  be  pleaded  to  the 
whole  deelamtion.  But  as  it  would  not  be  an  .answer  to  the 
2nd  and  third  counts,  but  would  be  to  the  first,  the  Conrt  will 
treat  it  as  an  ioformal  jdea  to  that  oount  to  which  it  is  aloiie 
applioable.  1  Chitty's  Areh.  Pr.,  298 ;  BonseJUd  v.  Ed^,  1  Ex., 
89 ;  1  Watennan  on  Tre^.,  603^ 

If  the  plea  professes  to  answer  onjiy  pest  of  the  deelaacation, 
the  plaintiffs'  rxemedy  is  to  mask  default  for  the  part  not 
answered  instead  of  demurring ;  B.  >&  L,,  486.  .  But  when  the 
plea  professes  to  answer  the  whole  declaration,  and  does  not, 
the  proper  course  is  to  demutr. 

As  to  the  six&  plea  demurred  to,  being  the  same  as  that*  in 
JSvcma  V.  Moe**»  the  Court  haye  already  decided  it  in  favor  of 
the  defendant  by  a  jud^nent  delivered  the  present  Term  in 
that  cause. 

Weatherbe,  in  reply. — ^With  reference  to  the  suggestion  Ihat 
this  ie  a  mere  question  of  costs,  explains  that  the  plainttB^,  in 
consequence  of  the  juiy  iiaving  given  them  damages  in  ihe 
other  case,  of  replevin,  which  may  affect  their  verdict,  may 
have  to  settle  the  questions  in  controversy  by  this  instead  of 
by  the  other  ease,  xinless  they  can  remit  the  damages.  Cites 
4  J^oster  A  Fimlaysan,  440,  as  to  the  duty  of  Judge  to  -put  to 
the  Juty  the  several  issues  Taised  by  the  pleadings  on  the 
record,  without  consideriBg  whetihierihe  pleas  aare  bad  or  not. 
Unider  the  statutable  replication  the  Jtfige  at  the  trial  of  tins 
tause  would  say  piafaitifis  had  joined  issue  <m  the  third  plea, 
and  an  immaterial  issue  would  bc'found  f  or  defendant.  With 
regaidtothedemuTver  tothesistfa  plea  it  is  mmeoessary  to 
repeat  the  ATgumenis  used  in  the  other  case ;  yiaiatMh,of 
.coarse,  wmtend  that  Her  Mi^fy  can  take  no  mortgage  but 
by  enrohnent.  CStes  Atty.  GhTherel  r.^mfal,  AiL^W.,^ 
TfaeagieemecKt'betwesn  the  (kmmmfsa/t  and  Bvans  set  out 
that  Evans  sfamU  tiot  ^cr«  i^owsMian^  c^  any  of  the  pvopeity 
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mortgiaged>  not  Uiat  th^  Gavemment  should  take  possession  at 
any  time.  Defendants  after  idlowing  plaintiffi  possession, 
should  not  have  taken  possession  without  legal  pvooeedings* 

Smith,  J.,  now,  (Dec.  13th,  1876,)  read  the  judgment  of  the 
Court,  prepared  by  McCully,  J. : — 

This  is  an  action  of  t»rt»  the  writ  of  sunmions  in  which 
was  issaed  the  Srd  Oct,  1874  It  contains  three  counts.  The 
ftRBt  charges  tiiat  on  the  2nd  June,  1874,  defendant  with  men; 
&a,  forcibly  and  unlawfully  seised*  and  took  plaintiflb'  steam 
dredge;  which  they  owned  and  possessed,  their  scows»  tools  and 
articles  on  board,  and  forced  possession  from  plaintiffi^  &;a,  and 
struck  and  beat  Wallace,  one  of  the  plaintiffi,  and  afterwards 
illegally  sold  and  disposed  of  said!  steam  dredge  and  one  of: 
said  scows,  and  the  teds,  fte;»  at  public  auction,  and>  then; 
i^edsi  damage  is  described  as  arising  out  of  the  seiaure,  &e., 
and  claimed,  plaintiflb'  credit  injured,  &a,  ftc 

A  second  count  seta  forth  the  seimre  of  a  certain,  dredge^  five 
scows  and  tool^and  follows  the  first  substantially,  leaving  the 
assault  out 

A  third  count,  in  trover  perhaps,  chai^ges  defendant  with 
seiang  and  taking  plaiatiffi'  goodS}  a  steam-  dredge,. scowe  and 
implements  on  board,  &c,  and  carrying  them  away  and  dis- 
posing of  them  to  his  own  use. 

To  this  writ  defendant  pleads  ten  plesa  in  aU.  Has  iMt^  2nd, 
3rd,  4th,  5th  and  6iih  pleas  are  to  pkdntiffis'  three  counts,  first 
alleging  in  each,  that  the  trespasses}  &c,  are  for  one  and  ihe 
same  cause  of  action,  and  then  his  first  plea  denies  plaintiflb' 
ownership  of  the  steam  dredgs,  seoNv's^  tools^  &a,  as  alleged 

The  second  plea,  prefaced:  as  the  firsts  denies  the  force  and 
onlawful  seizurci  negatives  the  assault  on  Wallace,  and  denies 
the  ehaiges* 

Thetliixd  plea,  averring  as  intiie  others^  denies  that  the  send- 
ing and  disposal  of  the  dredge  aivd  one  of  the  seows  andthe 
tools  was  illegal. 

The  fourth  plea,  averring  as  do  all  the  first  six,  denies  plain- 
tifib'  possession:  of  the  goodai  The  fifth  denies  property  in 
plaantiflb  of.  the*  goods  described ;.  and  the  sixth  plea»  averring 
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as  all  the  previous  ones  do,  proceeds  to  justify  the  acts 
complained,  of  as  therein  set  forth,  that  is  to  say,  because 
Thonias  Evans,  one  of  the  plaintiff,  contracted  with  Her 
Majesty  the  Queen,  represented  on  that  behalf  by  Hector  L. 
Langevin,  Her  Minister  of  Public  Works,  etc,  to  do  certain 
work  described  at  Mabou,  Cape  Breton,  in  which  contract 
Wallace,  the  co-plaintiff,  it  is  alleged,  was  interested,  and  in 
and  by  which  contract  Her  Majesty  might  make  advance  on 
any  materials,  implements,  vessels  or  tools  used  or  intended  to 
be  used,  &c.,  and  thereupon  and  thenceforward  such  materials^ 
&;c,  should  vest  in  Her  Majesty ;  that  $20,000  were  advanced  to 
Evans  under  an  agreement  for  a  moi-tgage,  payable  in  one 
year,  &c.,  whidi  mortgage  bearing  date  25th  May,  1872,  by 
and  with  the  consent  of  Wallace,  Evans  executed,  and 
thereby  mortgaged  the  several  articles  described  in  plaintifis*" 
writ,  and  having  failed  to  redeem,  Her  Majesty,  represented 
by  defendant  as  her  servant,  took  possessicm  of  the  said 
dredging  machine  and  equipments,  etc.,  and  sold  the  same,  and 
''  vM/di  a/re  the  grievcmo^  Tnentioned  in  plaintiffs'  writ" 

Under  an  order  for  leave  to  plead  and  demur  to  this  sixth 
plea,  plaintiffs  demur,  and  their  first  cause  is  that  the  same  is 
pleaded  as  a  special  justification  without  confessing,  as  it 
should,  the  cause  of  action.  What  this  allegation  in  this  con- 
nection means  I  am  entirely  at  a  loss  to  understand.  For 
defendant  explicitly  confesses  the  cause  of  action,  that  is,  the 
seizure  and  taking  of  the  articles  described  in  plaintifis  writ 
This  is  his  language:  ''that  he  as  the  servant  of  Her  said 
Majesty,  under  and  by  virtue  of  Her  authority  and  command 
and  instructions,  seized  and  took  possession  of  the  said  dredg- 
ing machine  and  equipments  and  scows,  tools  and  other  articles 
on  board*thereof  and  belonging  thereto,  and  sold  the  same  at 
public  auction  for  the  purpose  of  paying  Her  said  Majesty  the 
amount  due  as  aforesaid,"  which  are  the  alleged  grievcmoes 
merdioned  in  the  plaintiffs' writ.  Nothing  is  wanting  here. 
The  qiLoe  sunt  eadem  clause  at  the  close  fixes  the  application 
of  the  plea  and  completes  an  issue  in  fact  properly  tendered. 

The  2nd,  3rd,  4th,  5th,  6th,  7th,  8th,  9th,  10th,  11th,  12ib 
and  13th  causes  of  demurrer,  all  to  the  6th  plea,  have  been 
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recently  adjudicated  apon  and  settled  in  the  judgment  deliver- 
ed by  His  Lordship  the  Chief  Justice  in  the  action  of  replevin 
Irought  by  the  same  plaintiffii  against  the  same  ilef endant,  in 
which  a  verdict  passed  for  plaintiffi,  and  has  been  set  aside  and 
a  new  trial  granted  This  Court  then  held  and  now  holds, 
that  Her  Majesty  might  well  take  and  receive  such  a  mortgage 
as  is  set  out  in  defendant's  sixth  ploa,  and  through  her  officers 
might  and  may  take  the  articles  therein  described  into  her 
possession  without  office  found,  as  any  of  her  subjects  might, 
and  dispose  of  the  same  accordingly,  and  therefore  this  Court 
find  no  cause  of  demurrer,  general  or  special,  to  said  sixth 
plea,  and  judgment  must  consequently  be  for  the  defendant. 

Then  follows  a  second  demurrer  to  defendants  third  plea, 
and  it  is  therein  stated  that  "  said  third  plea  is  pleaded  to  the 
third  count  of  plaintiffs'  declaration."  JBut  this  is  a  mistake. 
It  is  not  80  pleaded.  It  is  pleaded  exactly  as  the  first  and 
second  pleas  are,  pleaded-  to  the  first,  second  and  third 
counts.  There  are  but  three  counts  in  the  declaration.  AU 
plaintiffs'  causes  of  demurrer  to  this  third  plea  proceed  upon 
the  assumption  that  it  is  to  the  third  count  of  the  declaration, 
whereas  it  is  not,  as  on  reference  may  be  seen.  Consequently 
the  demurrer  falls  to  the  ground  and  judgment  must  be  for 
defendant 

So  far  as  the  meritorious  features  of  this  controversy  are 
concerned,  they  are  adjudicated  upon  and  disposed  of  by  the 
judgment  of  the  Court  delivered  after  argument  in  a  case  of 
replevin  tried  between  the  same  parties,  wherein  a  verdict  for 
plaintiffs  has  been  set  aside,  and  the  points  sought  to  be  raised 
by  plaintiffs'  replications  pronounced  untenable.  A  practice 
has  lately  been  creeping  into  this  Court  that,  in  my  mind,  re- 
quires to  be  well  considered,  and  that  is,  the  continuous  and 
repeated  applications  for  leave  to  plead  and  demur.  These 
demurrers  for  the  most  part  decide  nothing.  They  delay  the 
causes  sometimes,  as  the  Dockets  of  Arguments  are  heavy  and 
full  of  cases,  and  suitors  are  greatly  prejudiced  in  consequence. 
Unless  a  demurrer  is  likely  to  touch  and  settle  tl\e  merits, 
whether  it  be  to  the  writ  or  to  the  pleas,  what  use  is  there  in 
taking  up  the  time  of  the  Court  with  it  ?    By  Sec,  121  of  the 
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Pmctied  AjBty  the  Oouit  is  e(mmu}midiiBdr---&e  language  is^ 
'*"£&»  CtniH  ^uMprocesd,  and  give  judgment  aeecutliBg  as  the 
very  rigiit  a{  tlie  eauae  and  matter  in  law  riiaU  appear  unto 
ihem,  witiiout  regarding  any  imperfection,  omisBion,  defect  in, 
<sr  laek  of  form,  and  no  jndgm^it  cdiaill  be  anretfted,  (Stayed  or 
ra^ised  fbr  any  audi  imperfection,  omission,  defbct  in,  or  laek 
^  fbnn."  Here  end  all  special  demurrers,  and  idl  attempts 
-to  revive  them  must  and  ought  to  fail 

The  Court  is  with  the  defendant  m  tilis  case  so  fisr  as  the 
pleadings  are  coneemed,  and  ihexe^  must  be  judgment  on  both 
the  demnners. 


THORPE  V.  McLEAN. 

Plufntifl*  liKvlBff  reMv«ndJiid||nMirt  ofilMfe-  M*  4eMar»  plaoMl  ts  nnaHkm  la  tte 
StwrifTf  luods,  with  inrtroetleiu^oddbed,  to  levy  on  tlie  foodi  of  the  debtor,  And  for  vut 
thereof  to  take  Mf  body.  Hie  BherMf  reCnimed  ««  bo  goodie*  but  dM  not  tAe  the  bo^. 
The  rwideaee  of  the  judgmeat  debtor  wMwtthin  the  beUiwlek,  and  thflie  imh  MiMiif  to 
shew  whether  he  waa  or  wae  not  aetaally  In  the  balUwlok  while  the  exeonHon  wat  in  the 
Shffir^hMidf. 

JSb/tf,  tbatthepklntlfl'fverdletlnaaaelloB  a«tf Mt  the  Sheriff*  taken  bj  ( 
nomioal  damages,  mtttt  rtand. 


This  was  an  action  against  the  Sheriff  of  the  County  of 
Cumberland,  to  recover  damages  for  alleged  non-performance 
of  his  duty  under  a  writ  of  execution  at  the  suit  of  the  plain* 
tiff  against  one  Ells,  and  the  instructions  tiiereon  endorsed. 
The  cause  was  tried  at  Kentville,  when  a  verdict  was  taken 
for  plaintiff  by  consent,  damages  one  dollar,  subject  to  the 
opinion  of  the  Court  upon  points  raised  at  the  trial.  The  rule 
nisi  to  set  the  verdict  asidie  was  aigued  during  the  December 
Term,  1875-6. 

Weatherhe,  in  support  of  rule. — In  the  first  place  there  was 
no  record  in  the  cause  in  which  the  execution  was  issued. 
(Ritchie,  Eq.  J.    The  execution  is  what  binds  the  Sheriff.) 
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Then  the  plaintiff  should  have  proved  tiiat  the  party  against 
whom  the  execution  was  issaed  was  within  the  Sheriff's 
precincts,  within  the  time  during  which  the  execution  was  in 
force,  and  that  tile  Sheriff  had  notice.  Again,  the  3iieriff  is 
not  liable  for  the  neglect  of  his  depaty.  Citetf  OkUt^B  Arch, 
Q.  B.  Pr.,  19  and  681 ;  LR,  4  Q|fi.,  576 ;  BfdUmS  Leaks,  400; 

Jtig^,  Q.  C.y  contra. — The  only  point  of  importance  raised 
on  the  opposite  side  is  as  to  want  of  proof  of  Ells  being 
within  the  Sheriff's  precincts.    The  Sheriff  himself  proves  by 
his  letter  put  in  evidence  that  Ellis  resides  in  the  County  of 
Cumberland.   (RrrcHiE,  E.  J.,  Wilkins  and  Smitbt,  J.  J.   This 
seems  to  be  a  hard  case ;  the  Sheriff  has  written  to  the  plain- 
tiff saying  that  if  he.  had  arrested  the  defendant  he  would 
have  taken  advantage  of  the  Act  and  sworn  out.    The  Sheriff 
acted  for  the  advantage  of  plaintiff.)    The  plaintiff  has  con- 
sented to  take  merely  nominal  damages.     (RrrcHlE,  Eq,  J., 
and  WiLKiNS,  J.    That  is  an  admission  that  he  had  only  a 
right  to  nominal  damages ;.  you  [llr.  Rigby]  would  not  have 
brought  such  an  action.)    Cites  BrMen  Jk  Leake,  396 ;  Glifton 
V.  Hooper,  6  Q.  B.,  *7l. 

Weatherhe^  in  reply. — The  only  evidence  as  to  Ells  being  in 
the  precincts,  the  Sheriffs  letter,,  contains  only  hearsay  evi- 
dence upon  that  point,  what  his  deputy  told  him.  The  Sheriff 
according.  u»  the  form  of  our  executions  and  the  instructions 
endorsed  on  thia  purtieular  one,  has  a  certain  discretion.  In 
England,  under  a  oa.  sa.,  the  Sheriff  is  directed  absolutely  to 
take  the  body.  Here  her  is  to  satisfy  himself  that  defendant 
has  no  goodsi  If  he  arrested,  and  defendant  had  a  dollar's 
worth  of  goods,  plaintiff's  attorney  might  sue  him  for  arrest- 
ing. 

HcDoNALV,  J.,  now,  (December  l^Sth,  1676,)  delivered  the 
jndgmsmt  of  the  Court  >^ 

The  plaintiff  obtained  a  judgment  in  the  Supreme  Court 
against  one  Ells  for  $37.69,  and  placed  an  execution  in  the 
hands  of  the  defendant,  Sheriff  of  the  County  of  Cumberland, 
with  instructions  to  levy  on  the  goods  of  Ells,  and  for  want 
thereof  to  take  his  body.    The  Sheriff  returned  thai  Ells  had 


Digitized  by 


Googk 


202  THORPE  v.  McLEAN. 

no  property  whereon  to  levy,  but  he  did  not  take  the  body 
and  this  action  is  brought  to  recover  damages  for  the  def en 
dant's  alleged  non-performance  of  his  duty  in  that  respect 

Therf  is  nothing  to  shew  that  the  return  is  false,  but  the 
contrary,  and  the  evidence  does  not  shew  that  the  execution 
debtor  could  not  have  been  taken.  The  learned  Judge  who 
tried  the  cause  recommended  a  verdict  for  nominal  damages* 
subject  to  the  opinion  of  the  Court,  whether  the  verdict  should 
not  be  entered  in  favor  of  the  defendant,  which  was  agreed  to. 

There  is  no  doubt  that  the  plaintiff  was  entitled  to  have  the 
body  of  Ells  taken,  and  no  justification  appears  for  the 
Sheriff's  neglecting  his  duty  in  that  respect.  Clifton  v. 
Hooper  et  oJ.,  6  Q.  B.,  468,  shows  that,  where  a  party's  right  is 
invaded  in  consequence  of  another's  breach  of  duty,  he  is 
entitled  to  recover  in  an  action,  but  that  in  a  case  like  this 
the  measure  of  damages  is  not  necessarily  the  whole  debt,  but 
such  a  sum  as  the  jury  may  think  equivalent  to  the  real  loss. 
The  evidence  in  this  case  would  not  justify  more  than  nominal 
damages-,  as  it  does  not  appear  that,  if  Ells  were  arrested,  the 
plaintiff  could  have  recovered  any  part  of  his  debt. 

Barker  v.  Green,  2  Bing.,  317,  and  Bales  v.  Wingjldd,  2 
Nev.  &  M.,  831,  are  also  authonties  on  that  point.  The  evi- 
dence shews  that  the  residence  of  Ells  was  within  the  Sheriff's 
bailiwick,  and  the  presumption  is  that  he  was  at  his  residence. 
The  Sheriff  did  not  return  that  he  was  not  within  his  biuli- 
wick,  and  his  letters  did  not  deny  that  fact,  but  simply  alleged 
that  he  was  not  worth  anything.  No  such  objection  was 
taken  at  the  trial,  so  that  the  learned  Judge  could  have  left 
that  as  a  question  of  fact  to  the  jury.  I  have  not  the  slightest 
doubt  that  he  was  at  home,  though  I  would  have  preferred  to 
come  to  a  different  conclusion  ;  neither  have  I  any  doubt  that 
it  was  understood  at  the  trial  that  he  was  at  home^  otherwise 
the  objection  would  have  been  taken.  I  think  the  plaintiff 
is  entitled  to  retain  his  verdict. 

Ritchie,  E.  J.,  said  he  entirely  concurred  in  the  law  as 
stated  by  the  learned  Judge  who  had  delivered  the  judgment 
of  the  Court,  but  he  considered  that  the  action  should  never 
have  been  brought.    The  usual  instructions  to  levy  on  the 
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personal  property  of  the  debtor  and  in  default  to  take  the 
body,  so  usual  as  to  be  frequently  in  print,  were  indorsed 
on  the  execution,  but  no  special  directions  were  given  to  the 
Sheriff,  who  was  quite  prepared  to  take  the  body,  but  had 
acted  in  the  interest  of  the  plaintiff  in  not  doing  so,  as  it  had 
been  shown  that  the  debtor  was  an  absolute  pauper,  whose 
arrest  the  plaintiff  subsequently  declined  to  authorize. 

DesBarres,  J.,  said  he  felt  obliged  to  concur  in  the  judg- 
ment It  was  an  exceedingly  hard  case.  The  Sheriff  had 
received  the  usual  instructions  to  levy  on  the  goods,  and  for 
want  of  them  to  take  the  body.  There  were  no  goods  to  take, 
but  his  (DesBarres,  J.'s)  only  difficulty  was  that  the  body  was 
there  in  the  bailiwick,  and  that  part  of  the  instructions  the 
Sheriff  had  failed  to  comply  with.  He  assented  with  a  great 
deal  of  reluctance. 

WiLKiNB,  J.,  read  the  following  dissentient  opinion : — 

Action  against  defendant,  as  Sheriff  of  Cumberland,  for  not 
taking  the  body  of  one  EIUs  under  a  writ  of  execution  issued 
under  a  judgment  obtained  by  the  plaintiff. against  Ells,  which 
was  delivered  to  the  defendant  to  be  executed.  The  writ  of 
summons,  in  the  usual  and  necessary  form,  contains  an  aver- 
ment that  Ells  at  the  time  of  the  delivery  of  the  writ  and 
afterwards  during  a  reasonable  time  was  within  defendant's 
bailiwick,  and  that  defendant  had  notice  of  that  fact  To 
this  material  allegation  defendant  pleaded,  "  that  Ells  was  not 
within  the  precincts  of  defendant,  nor  had  defendant  notice  of 
his  being  so."  That  traverse  imposed  on  plaintiff  a  necessity 
of  proving  the  matter  so  alleged,  and  if  he  has  not  done  so  he 
cannot  sustain  his  verdict  The  rule  of  law  is  clear,  and  as 
an  illustration  of  it,  see  Clifton  v.  Hooper  et  al,,  6  Q.  B.,  468* 
Indorsed  on  the  execution  was  a  direction,  not  different  in  sub- 
stance and  effect  from  the  mandate  expressed  in  the  body  of 
the  writ  Had  it  been,  ''  take  the  body,  if  defendant  don't 
shew  goods  to  satisfy,"  then  it  would  have  been  reasonably 
indicated  by  plaintiff  to  the  Sheriff,  that  the  former  desired 
the  body  to  be  taken,  if  goods  were  not  forthcoming,  but  it  is 
quite  obvious,  that,  if  a  Sheriff,  not  otherwise  directed  than  the 
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writ  directs  him,  -w^re  withoufe  special  instructions  to  take  the 
body  without  first  retavnmg  **wMa  banc^**  (sad.  this  defendant 
did  make  such  return,)  his  oondnct  in  tiiat  reepeet  in  nine  cases 
ont  of  ten  would  be  complained  of  by  the  judgment  cieditoiv 
III  this  view  it  will  be  to  me  very  satSs&ctoiy,  if,  oonsistentiy, 
with  law,  ikiA  verdict  can  be  set  aside.  And  I  am  of  opinion 
that,  under  the  pleadings,  the  evidence,  and  the  verdict  as 
taken,  it  cannot  be  maintained.  Of  course  if  defendant,  sued 
as  Sheriff,  has  been,  as  sudi,  guilty  of  a  breach  or  neglect  of 
duty;,  he  is  liable  to  nominal  damages  at  least.  A  verdict  for 
nominal  damages,  suggested  by  the  learned  Judge  at  the  trial, 
was  assented  to,  subject  to  the  opinion  of  the  Court  whether 
the  verdict  should  not  be  entered  for  the  defendant.  No 
power  is  given  to  the  Court  to  draw  inferences,,  as  a  jury 
might,  from  facts  proved,  and  therefore  referring  to  the  issue 
above  stated  we  are  to  enquire  if  there  be  sufficient  positive 
proof  that  Ells  was,aftar  delivery  of  the  writ  to  the  defendant* 
within  the  bailiwick  of  the  latter,  and  that  he  might  have 
been  arrested.  I  think  there  is  not  such  proof  in  the  case, 
and  that,  therefore  the  affirmative  of  that  issue  has  not  been 
established.  The  defendant  said,  "  I  had  seen  Ells  and  made 
enquiry  besides.''  To  what  time  that  refers  is  left  a  matter 
of  perfect  uncertainty.  Defendant  further  said,  ''De- 
fendant (meaning  Ells),  lived  seventy-five  miles  from  Amherst 
I  had  a-  deputy  there."  There  is  no  proof  that  even  the 
deputy,  after  delivery  of  the  writ  to  defendant,  saw  or  knew 
of  EUs  being  at  his  residence.  It  might  be  very  doubtfully 
inferred — perhaps ;  it  is  not  proved.  The  defendant  on  his  re- 
examination, said,  ''I  did  not  see  Ells  personally  before 
I  returned  the  execution.!' 

Thi8>  is  the  sole  evidence  on  which  the  verdict  undeA?  the 
issue  referred:  to  rests.  It  is  to  my  mind  clearly  insufficient* 
and  it  is  worthy  of  consideration,  that,  if  Ells  had  been,  within 
the  period  of  time  in  question,  within  defendant's  bailiwick 
and  ci^ble  of  being  arrested,  no  possible  difficulty  of  proving 
the  fact  could  have  eidstedk. 

The  exhibits  in  proof,  beii^  the  two  letters  of  the  2nd  of 
March  asnd  the  6th  of  October,  1874,  addressed  by  the  defen* 
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dant  to  iibe  plaintiff's  attomej,  while  tiiey  shew  perCeet  good 
faith  and  hoBesty  of  puipose  .on  the  part  of  the  defendaat,  add 
Aothing  to  the  prw>f  of  the  issue  alxeady  aotseed 

I  am  <tf  a|>isiiQD  tibat  the  verdict  thoald  he  set  aside,  ajxd 
jiidgmeni  he  ^itsrod  for  the  defeBdant. 


0!NEIL  V.  WELLS. 


jmti"  vmd  that "  there  never  was  adj  agreement  that  he  wa«  to  be  a  monthly  tenant.**  De- 
<iepdant  tuiUlliea  that  '*the  pwrnleae  were  eBg^^d  iwbally  at-|»0  a  month."  DefendantalM 
.pot  in  evidMee  tmo  wealpted  aeeenntiAom  pMntfff*  one  for  "'  one  month'*  xent  of  cOoe, 
ttom  UX  Not.  to  lat  Deo.,  ISTl*  fao,**  and  another  for  fonr  and  a  qnaxter  months'  rent. 

Sdd,  that  the  evMenoe  80  faurgely  preponderated  fnftiiror  of  defendant.  In  the  abeenee 
or  mtpkBatlone  I7  (be  plainttti  of  thesft  aeoon«e»  that  the  wdiot  in  fawr  ef"the;pUdntlff 
most  be  set  aside. 

BiTGBiB,  E.  J.,  and  Wzumm,  J.,  dissenting.  v 

This  cause  was  at^gued  durisig  the  J)ecemher  Tenxi,  1875-6, 
by  Tremavne,  in  support  of  rule  to^sat  aside  verdict  £or  plain- 
tiff; jtnd  if  cDomiM,  Q.  (7.,<sontra. 

Smith,  X,  now,  (Decemher  13th,  1876,)  deBvered  the  judg- 
ment of  theilourt: — 

TRiis  was  an  action  brought  for  the  use  and  occupation  of  a 
part  of  the  building,  in  the  City  of  Halifax,  known  as  the 
"  International  Hotel,''  and  owned  by  the  plaintiff.  He  daims 
a  balance  of  rent  alleged  to  be  due  from  the  defendant  for  a 
period  of  six  m&nths,  i.  c,  from  the  first  of  IfTovember,  16T8, 
tmtiltiie  first  of  May,*1874,iata  yearly  i^ent  of  £90,  =±$360. 
The  defendant  pleads,  f%rst,  that  he  never  was  indebted  as 
alleged ;  Secondiff,  that  he  did  not  use  tibe  rooms  and  parte  of  a 
messnageand  offices  of  the  plaintiff  as  alleged;  2%inBy,a  plea 
of  payment ;  and  FowrtMy,  a  general  denial  to  the  common 
counts. 

7%At  the  ^Skifendant  occupied  tiie  premises  uniSsome  time 
fai  iNovember,  18T8,  and  used  Hbem  in  connection  with  his 
btBsinesB,  as.Agent  of  iiie  '^Tnarellers*  Insuremoe  Company,"  a 
foreign  office,  and  that  he  then  left,  ceased  to  occupy  them,  and 
sent  the  h^'to' tile  plaintiff,  is  xmdisputed. 
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The  defence  iHiich  the  defendant  sets  up  is,  first,  that  he  is 
not  individuallj  liable,  because  he  disclosed  to  the  plaintiff  at 
the  time  he  hked  the  premises,  that  he  was  doing  so  as  the 
agent  of  the  Insurance  Company ;  secondly,  that  the  hiring 
was  not  a  yearly  one,  but  was  monthly,  at  the  rate  of  930  per 
month. 

Let  us  first  consider  the  law  with  reference  to  the  personal 
liability  of  an  agent.  An  agent  is  not  liable  personally  unless 
he  transcends  his  agency,  or  departs  from  its  provisions,  or 
unless  he  expressly  pledges  his  own  liability,  in  which  case  he 
is  liable,  although  he  describes  himself  as  agent,  or  unless  he 
conceals  his  character  as  agent,  or  unless  he  so  conducts  as  to 
•render  his  principal  inaccessible  or  irresponsible,  or  unless  he 
acts  in  bad  faith  ;  1  Parsons  on  Contracts,  (5  Ed.,)  64.  This  is 
undoubtedly  the  law  as  governing  the  liability  of  persons  con- 
tracting in  the  capacity  of  agents.  To  this,  however,  an 
exception  has  been  recognized,  the  precise  extent  of  which  has 
not  been  clearly  settled  and  understood.  There  are  numerous 
cases  in  which  the  point  has  been  discussed  and  decisions 
come  to,  governed  by  the  peculiar  facts  and  circumstances  of 
each  case.  I  refer  to  the  liability  of  agents  or  factors  acting 
for  persons  residing  in  a  foreign  country.  From  a  careful 
perusal  of  the  different  decisions  on  the  subject,  it  does  not 
appear  to  have  been  settled  that  an  agent  is  necessarily  and 
^absolutely  liable,  and  the  foreign  principal  exonerated  in 
«very  case.  It  would  seem  rather  to, resolve  itself,  as  in  all 
matters  of  contract,  into  a  question  of  inteifUioTk  In  Dieey 
en  Parties  to  Actions,  271,  the  principle  is  thus  peispicuoas- 
ly  defined :  ''  It  is  passible  that  a  third  party  with  whom  an 
"  agent  contracts,  as  an  agent  on  behalf  of  «  known  prindpal, 
'  ^'  may  be  willing  to  give  credit  to  A.,  the  agent,  and  not  be 
*'  willing  to  give  it  to  P.,  the  principal  The  party  so  dealing 
*'  with  tiie  agent  cannot  afterwards  sue  the  principal.  Thus, 
*'  where  T.  sells  goods  to  A.  for  the  use  of  P.,  who  is  known  to 
^*  be  A.'8  principal,  but  gives  credit  esBchisively  to  A.,  he  cannot, 
''  after  having  treated  A.  throughout  as  the  party  with  whoui 
*'  he  contracts,  treat  P.  as  the  party  liable."  And  this  is  reeqg- 
nized  as  law  in  AddAwm  v.  Qomdase^,  2  Smith's  L.  Oases,  ((> 
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Ed.,)  313.    And  again,  this  author  (Dicey)  says,  on  the  same 
page :  "  Where  an  agent  in  England  buys  for  a  foreigner  resi- 
**  dent  abroad,  the  agent  is  generally  to  be  considered  as  pledging 
"  his  own  credit,  because  it  is  highly  improbable  that  the  seller 
"  would  have  given  credit  to  a  foreigner.  But  the  question,  to 
"  whom  credit  was  given,  is,  in  all  cases,  one  of  indention,  to  be 
"  answered  either  from  the  contract,  or,  where  that  is  doubtful, 
**  from  the  facts."    It  was  so  held  in  Thomaan  v.  Davenport,  2 
Smith's  L.  C,  827.     In  Mahony  v.  Kehale,  14  C.  B.,  890, 
Jervis,  C.  J.,  while  recognizing  ther  law  as  thus  laid  down, 
says  :  "  The  question,  no  doubt,  is  one  of  intention,  to  be  col- 
*'  lected  from  the  contract,"  and  adds,  ''  If  that  be  left  in 
**  doubt,  the  circumstance  of  it  being  a  foreign  contract  may 
"  be  looked  at"    In  the  dase  of  Hardy  v.  Favrbanka,  decided 
in  this  Court  in  1847,  and  in  which  a  most  able  and  exhaustive 
judgment  was  given  by  the  late  Mr.  Justice  Bliss,  it  was  held 
that  presumpti/vdy  a  foreign  principal  was  entitled  to  sue  and 
be  sued  upon  contracts  made  by  his  agent  here,  although  the 
name  of  the  principal  was  not  disclosed  by  the  agent  at  the 
time  of  making  the  contract.    In  an  extended  note  on  paf^e 
874  in  the  2nd  vol.  of  Kent's  Com.,  this  decision  is  remarked 
upon.    In  1  Pareons  on  Cont.,  68,  it  is  stated  "Where  the  name 
*'  of  the  principal  is  disclosed  at  the  time  th^  contract  is  made 
*'  with  the  agent,  the  jEormer  is  the  proper  party  to  sue  upon 
"  the  contract.    This  is  so  whether  he  be  the  citizen  of  another 
"  state  or  not"    This  doctrine  is  contra^  to  the  role  laid 
down  in  Story  on  Agency,  as  to  contracts  made  for  residents 
in  a  foreign  state,  and  which  was  supposed  to  be  the  doctrine 
of  the  English  cases  at  the  time.    But  the  doctrine  has  more 
.  recently  been  eiqplained  by  the  English  Courts,  and  Judge 
Story's  rule  rejected    The  doctrine  never  was  generally  re- 
ceived in  this  country,  and  in  a  recent  case  in  the  Supreme 
Court  of  the  United  States  it  was  directly  disavowed. 

The  contract  on  which  the  plaintiff  seeks  to  recover  in  the 
ciuse  before  us,  was  not  in  writing,  and  therefore  in  view  of 
the  authorities  and  the  law  I  have  referred  to,  we  can  arrive 
at  the  nature  of  the  contract  and  the  intention  of  the  parties 
to  it  by  the  li^t  of  the  evidence  adduced  at  the  trial  alone. 
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It  eannofc  but  oorar  to  any  one  wbo  xeacU  the  miautes  of  evi- 
dence that  tiie  teatim<my  of  tba  plaiiiiiff  is  -mecigEe  in  the 
extreme,  upon  a  point  so  assential  aaa  part  of  his  ease  bb  the 
question,  upon  whose  credit  the  prq^erty  was  kt.  There  is 
nothing  to  shew  any  distinct  pledge  or  assuniption  of  personal 
liability  on  the  part  of  the  defendant.  It  is  tvue  the  plaintiff 
says,  "I  rented  the  premises  to  the  defendant  solely/'  bat  this 
is  all.  In  contrast  with  this  we  find  the  statement  of  the 
defendant  in  his  deposition,  which  I  think  was  prcf>aAy  adr 
mitted.;  ''I  did  not  use  the  premises  mentioned  in  the  writ 
"  for  myself,  nor  did  I  hive  them  for  myself.  The  .premises 
"  were  hired  for  Uie  'I^veUers  Insuiance  Con^Miny,'  of  whidi 
''  I  was  agent.  I  was  then  sole  agent."  In  ccMToiboration  of 
this,  the  plaintiff  himself  proves  that  the  d^»dant,  when 
hiring  the  property,  said  it  wsa  for  the  Travellers  Li^urance 
Oompax^,  and  we  find  two  aeoonnts  and  receipts,  given  by  the 
plaLntiff  to  the  defendant  for  the  rent  paid,  headed : 
"^Trm^eUera  IiMW'imce  C&m^fHtny, 

I  cannot  «void  being  impressed  with  the  faeithat  the  weight 
of  the  evidence  is  against  the  plaintiff  as  to  an  exclusive 
credit  having  been  given  to  the  defendant  when  the  pr^nises 
were  let.  Yet  after  tbe  finding  of  the  Jury  I  should  be  das- 
im^lined  to  disturb  the  verdict,  if  tiiis  were  the  only  ground  of 
objection  to  it.  It  will  be  unnecessary,  however, from  the  view 
I  take  of  tSieoas^  tO' express  a  deeided  ofonion  xm  this  point 

It  was  contended  at  ihe  argument  by  the  dtf endant's  coun- 
sel that,  admitting  the  defendant  to  have  been  a  yearly  tenant, 
use  and  occupation  would  not  lie  for  the  recovery  of  ih& 
rent  accruing  due  for  the  period  during  whicb  he  did  not 
occupy  the  premises,  although  the  ierm  existed.  I  cannot 
admit  this  to  be  sound  law.  I  can  findno  authority  to  sustain 
such  a  position.  I  concede  that  until  an  entry  into  the  prem- 
ises 38  made  no  «uch  action  could  be  maintained  When  ^nce 
an  entry  is  made,  and  the  term.reoiaixtt  legally  unanxreAderod, 
rent,  may  be  reicovered  without  a  eoathmed  actual  neoopanay 
in  this  form  of  action.  In  a  note  in  6  Exxk.  ioHkB  aase  Lowe 
V.  Sots,  556,  it  is  said:  ''In  Wwdr.  WUcom,  i  I)ei^,47,it 
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"  was  determined  that  under  the  Statute,  1 1  Geo.  2,  c  29,  and 
"  under  a  Statute  of  New  York,  similar  to  it,  there  could  be 
''  no  recovery  for  use  and  occupation,  unless  there  has  been  an 
"  entry  into  the  demised  premises  by  the  defendant  in  person 
"  or  by  his  agent,  or  under  tenant,  though  it  is  not  necessary 
"  that  the  actual  occupancy  should  continue  during  the  whole 
"period  for  which  the  action  ia  brought"  In  SmUft  v 
Twoart,  2  M.  &  Q.,  841,  it  was  held  sufficient  evidence  of  oc- 
cupation to  go  to  a  jury,  that  a  woman  was  sent  to  dean  the 
house,  and  a  workman  to  paper  one  of  the  rooms,  and  use  and 
occupation  was  maintained.  Aikms  v.  Hv/mphrey  et  at^iC^ 
B.,  654,  is  also  an  authority  to  this  effect 

It  is  beyond  aU  doubt  necessary,  although  this  be  the  law 

that  the  plaintiff  should  have  made  oat  s«ch  a  case  es-> 

tabUshing  a  yearly,  and  not  a  monthly  tenancy,  as  would 

justify  the  finding  of  the  jury.     A  reeent  dedsion  of  th^ 

Privy   Crouncii,   weU    known    doubtless   to  the  professiott, 

requires  the  Court  to  see  that  the  verdict  of  a  juxy  does 

not  run  counter  to  a  large  preponderance  of  the  evidence. 

Now  what  is  the  testimony  in  this  case  ?     The  plaintiff 

and  the  defendant  are  in  direct  contradiction  to  each  other 

in  their  statements  as  to  the  nature  of  the  tenancy.     The 

plaintiff  says ;  "  He  entered  as  a  yearly  tenant  at  £90  a  year;" 

and  again;   "There    never  was    any   agreement   that   he 

"was   to   be   a  monthly  tenant**      The  defendant  states; 

"  The  premises  were  engaged  verbally  at  $90  per  month.    No 

"  time  for  which  they  were  to  be  taken  was  stated ;  the  rent 

"  was  paid  just  as  phuntiff  required  money-H9ometimes  by 

"  the  month ;  and  sometimes  it  ran  five  montiis  before  he  came 

"  for  it    I  have  receipts  paid  for  rent  at  different  times."    If 

there  were  no  further  testimony  in  the  case,  it  would  have 

been  purely  for  Hxe  jury  to  dedde  as  to  the  correctness  of 

these  oonfiicting  statements ;  but  when  we  regard  the  written, 

and  therefore  more  solemn  and  reliable,  testimony,  furnished 

under  the  hand  of  the  plaintiff  himself,  eorroborative  of  ^  thab 

given  by  defendant,  it  presents  to  my*  mind  an  almost  ihsur^ 

mountable  difficulty  in  plaintiff's  wayv     It  is  true  tiiat  re-^ 

ceipts  are  not  conclusive,  but  I  take  them  to  be  so  until 

14 
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explained,  a&d  tbeii:  unambi^ouB  admissions  fetnotred  by 
direct  iestimbny.  Wbat  is  £he  object  of  requiring,  sudi 
written  acknowledmnents,  if  not  to  bind  tlie  signer  of  them 
by  their  contentis  and  language?  If  mere  suppositions  and 
conjectures  are  to  render  them  valueless  and  inoperative^  then 
the  importance  and  significance  given  to  them  in  the  commer- 
cial world,  and  by  the  legislatures  of  every  country,  would  be 
devoid  of  force  and  reaaobu         .      ., 

I  cannot  lightly  disregard  the  written  admissions  and  state* 
ments  of  a  party  to  a  suit.  I  cannot  but  think  that  it  would  be 
both  unwise  and  dangerous  to  do  so.  It  is  somewhat  singular 
also  that  the  plaintiff  offered  no  explanation  accounting  for 
the  manner  in  which  the  accounts  in  evidence  were  made  out 
If  he  desired  to  alter  their ,  obvious  import  it  was  his  duty 
when  under  oaith  to  do  so.  Is  it  not  to  b^  presumed  that  he 
xould  not  %  I  think  such  an  inferisnce'from  his  silence  is  per- 
fectly legitimatd,  if  Aot  inevitable.  He  asserts  that  a  yearly 
'.tenancy  was  agreed  upon  between  defendiiit  and  himself,  aiid 
yet  he  renders  one  aiccount : 

"  To  one  mos.  rent  of  office  from  1st  Nov.  to  Ist  Dea, 

im ....:.  ::..•. .sso." 

What  does  tiiis  mean  ?  I  regard  it  as  meaning  just  what  it 
says  in  effect,  if  the  English  language  means  anything,  viz. :  / 
lime  a  right  to  call  ii^pon  you  (defendant)  for  onemontKa rent 
of  the  premieea  yovb  hold' of  me  under  our  dgreement  at  S30 
jper  TTumih.  This  bill  is  paid  and  he  receipts  it.  Another  biU 
is  rendered  by  h^m  in  -v^hich  he  chcirge^  f  oui:  aiid  a  quarter 
months  rent  of  officii  at, $30  p^r  month,  S127.25.  He  receives 
•this  amount  also  and  receipts  the  bill.  The  evidence  so  largely 
prq)onderates  in  mj  jud^ent^.in  favor  of  defendant,  in  the 
absence  of  any  explanation  of  these  ^  accounts  and  .receipts 
wMch  might  or  might  nj^t  do  aifr^y  with  their  palpable  mean- 
ing, that  I  CQ^nnot  consider  the  ^evidence  sufficient  to  justify  a 
Jury  in  regarding, the  hirii^  of  the  premises  by  the  defendant 
•as  a  yearly  one,  without  which  Jbie  cannot  recover.  I  think 
there  should  be  a  new  trial  tp  ensvble,  if  possible,  the  plaintiff 
xto  explaan  these  accounts.  The  rule  onust  'be  made  absolute, 
ihe  costs  to  ^bide  <the  event    . 
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DssBarrbb,  J.,  ^d  ttere  w^re  two  qtv^Mioas  ix>  be  con- 
sidered, first,  whcltli8r'4hi9  premise  'Weme  let  to  the  d^fi^ndant ' 
or  to  the  Mnipany  of  which  'he  -ww  agdnt ;  ani  secondly, 
whether  the  pi^mbes  were  tilkidn  by  'the  year  or  by  the 
month.  The^plttintiSrs  t^titaiony  Was  diametrically  opposed 
to  that  of  drfeHdatit.  "f  hat  part  of  the  evidence  which  under 
these  circumstimees  affected  his  (Mr.  Jtistice  DesBakHes^ 
mind  consisted  of  l^etwo  receipts  produced  by  the  defendaiit, 
one  for  one  molith's  nent,  and  the  other  for  four  months^and  a 
quarterns  rent  These  receipts,  he  thought,  ought  to  have  been 
explained  by  the  plaintiff,  if  he  had  any  explanation  to  give. 
No  explaxMttioii  was  given,  and  he  (Mr.  Justice  DeisBarbes) 
came  to  the  conclusion  therefore  thart  the  tenaney  was  a 
monthly  teiiancy,  and  that  the  plaintiff  had  no  right  of 
action,  as  the  whole  -amount  du^e  for  the.  time  of  occupancy 
had  been  paid.  He  thought  therefore  that  the  cause  should 
go  to  another. juiy,  concurring  as  he  did  in  the  Vi^ws  etspressed 
by  his  learned  brother,  Mr.  Justice  Smith. 

WiLKiNS>  J.,  said  he  was  sorxy  to  say  that  he  could  not 
agree  with  his  learned  brethren.  He  then  read  the  following 
dissentient  opinion  ^— . 

The  jury  were  instructed  distinctly,  that,  if  they  were  of 
opinion  Ihit  the  hiring  was  monthly,  not  yearly,  defendant 
ought  to  have  a  verdict  Suppose  they  reasoned  thus :  "  We 
have  faith  in  the  character  of  pl&intiff^  and,  when  he  swore 
that  '  defendtot  entered  as  a  yearly  teTiant,  at  £90  a  year,' 
and  that  '  there  Tisv^r  vhu  any  agreement  thai  he  was  to  be  a 
monthly  tenant*  we  believe  hin|."  Suppose,  as  respects  the 
effects  of  the  receipts  ^o.  1  and  No.  2,  having  on  their  faces 
a  somewhat  contrary  aspect,  the  jury  thought  it  was  for 
defendant's  tioiMiser after  h^Vitig  heard  plaintifi'S  positive  evi- 
dence referred  •  to,  ^  by  ^<iross-^xatnihatiOnx)fpIaiiitiff  on  the 
point,  to  have  ekareid  thit  matter*  up,  and  explained  the  pa- 
pers, and  %o  mot  fa4vinjg ^  done'  so,  nor  seemingly  interrogated 
him  at  all  tm  the  point,  condtided  that  the  monthly  payments 
shewn  by  the  papers*  were  so  made  as  a  mere  matter  of  financial 
convenieinoei  and  not  ad  ftt  variance,^  necesaarily,  with  the  plcdn- 
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tiff's  general  statement  of  the  contract.  Suppose  in  view  of 
the  receipts,  and  the  proved  written  notice,  they  reasoned 
thus :  there  are  difficulties  as  to  crediting  defendant's  state- 
ment of  the  contract  arising  out  of  the  three  written  papers, 
thus,  viz.:  Na  1,  indeed,  consists  with  defendant's  version, 
for  it  is  a  claim  for  a  precise  month,  between  1st  Novanber 
and  1st  December ;  but  No.  2  does  not  consist  with  it^  for  it  ia 
a  claim  for  a  four  months  aiui  a  jitarter  of  a  TMnUh's  rejU^for 
which  quarter  plaintiff  could  have  had  no  claim  on  defendant's 
own  shewing.  Payment  for  that  period  well  ccmsisis,  however, 
with  the  ixmvenience  hypothesis. 

Suppose,  looking  at  Na  3,  a  notice  written  by  defendant 
himself,  fliey  observed  that  it  notified  plaintiff  of  defendant's 
intention  to  quit,  not  on  the  first  of  November,  when,  as  No. 
1  shewed,  a  current  month  would  end,  but  on  the  24th  of 
November,  and  noticed,  moreover,  (what  is  very  striking,)  that 
the  period  of  indebtedness  in  No.  2  is  computed,  not  from  the 
last  day  of  a  particular  month,  or  from  the  first  'of  another,  but 
actually  from  the  23rd  or  24th  of  May  then  preceding,  and 
suppose  the  jury  did  not,  in  view  of  this,  consider  plaintiff's 
testimony  in  Court  to  be  contradicted  by  the  writings ;  I  am 
not  prepared  to  say  that  their  conclusion  is  wrong.  I  think 
to  say  so  would  be  setting  up  a  very  dangerous  precedent 

Wells'  testimony  is  much  weakened  by  the  evidence  fur- 
nished agaiigLdt  himself  by  receipt  No.  2,  and  notice  No.  3. 

In  the  former  we  have  him,  who  asserted  that  the  tenancy 
was  monthly,  and  (see  No.  1)  the  month  beginning  on  the  first 
day  of  the  month — ^we  have  him,  I  say^  in  No.  2,  computing  a 
month's  rent  from  the  24th  of  May  or  thereabouts,  and  mak- 
ing the  period  of  h]3  chaige  (of  4^  months)  end  on  the  1st  of 
October. 

So  if^  have  him  in  the  latter,  in  effect^  contradicting  himself 
by  a  written  declaration  that  the  month  ot  the  current  hold- 
ing was  not  from  the  first  but  from  the  24th  day  of  it.  The 
defendant  paid  the  yearly  taxes,  an  act  not  consistent  with  a 
mere  monthly  holding.  He  did  not  state  that  be  thought  he 
had  any  ground  of  appeal,  or  contemplated  appealing,  but 
merely ;  "  I  didn't  appeal  in  time,  therefore  obliged  to  pay*" 
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That  the  InUs  appear  on  their  face  agavnst  the  Company, 
when  viewed,  in  eontrast  with  these  words  of  pUdntiff,  ''  / 
rented  the  premises  to  the  defefndant  eddy,''  is  a  fact  to  which 
the  jury  would  with  good  sense  have  attached  no  weight 
whatever.  It  does  not  weigh  a  feather  in  the  scale  when 
considered  thus.  The  defendimt  does  not  pretend,  (I  have 
examined  his  evidence  with  care,)  to  deny  the  truth  of  plain- 
tiflTs  statement  just  noticed  by  me.  He  doesn't  pretend  to 
say  he  didn't  make  himself  personally  liable  to  plaintiff;  he 
should  have  said  so  explicitly  if  he  could  When  he  said,  "  I 
didn't  «se  the  premises  for  myself,  nor  did  I  hi/re  them  for 
myself,  they  were  hired  for  the  Ciompany  of  which  I  was 
agent,  he  used  words  which  are  perfectly  consistent  with 
plaintiff's  positive  statement  that  he  "  rented  the  premises  to 
defendant  eolely,*' — perfectly  consistent  also  with  defendant's 
having  so  understood  the  contract  This  is  undeniable.  Para- 
phrase the  words,  and  they  will  read  thus:  "  I  didn't  use  the 
premises  for  myself,  I  didn't  hire  them  for  myself,  but  I  un- 
derstood, and  so  did  plaintiff,  that  he  was  to  look  to  me,  and  I 
to  the  Company."  U  the  jury  read  the  transaction  thus,  they 
shewed  their  intelligence  in  doing  so.  But,  observe,  the 
plaintiff  said,  **  I  don't  remember,  but  it  is  very  proboMe 
defendant  when  hiring  the  property  said  U  was  for  the 
Travellers'  Insurance  Company/*  How  natural  it  was  then, 
that,  with  this  knowledge,  plaintiff  made  out  the  bills  against 
the  Company.  Suppose  an  intelligent  jury  said,  "  We  think 
%e  made  out  the  bills  against  the  Company,  because  he  knew 
the  occupation  was  for  the  use  and  benefit  of  the  Company 
which  was  ultimately  to  pay;  while  all  the  while  he  didn't 
for  his  rent  look  to  tiie  distant  Company,  but  to  the  defendant 
near  at  hand,  and  that  by  virtue  of  his  express  arrangement 
with  him.  It  they  ao  read  the  transaction  rather  than  say 
the  plaintiff  swore  false,  who  could  wonder. 

I  should  be  extremely  sorry  to  interfere  with  such  a  verdict 
as  this,  which  is  the  verdict  that  I  should  have  given  as  more 
consistent  with  the  whole  evidence  than  a  verdict  for  defen- 
dant would  be. 

It  appears  to  me  impossible  to  set  aside  this  finding  in  a 
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nuktter  no  peculiarly  within  the  funqtionfi  of  a  jury,  when  the 
verdict  is  sustained  by  so  much  evidence.  To  4i?turb  this 
finding  will  not  hannonize  with  the  solemn  decision  of  this 
Court  in  Stevens  y«  Pitta,  the  Windsor  case,  which,  affected 
deeply  the  moral  character  and  reputation  of:a  witnesa  I  am 
afraid,  moreover,  that  judicially  torset^de  this  v^rdipt.  will 
necessarily  involve  a.  judicial  gpinion  that  tiie  Umita  of  inter- 
ference of  the  CSouft  with,  an  exercise  by  a  jiuy  of  ite 
peculiar  f uacUon^^  ane  no  longer  what  they  were  onpe  under- 
stood to  be. 

Ritchie;  E.  J.,  saM  he  tiionght  the  verdict  should  not  be 
disturbed.  The  impi»ssion  ccmveyed  to  his  mind  by  the  evi- 
dence with  regard  to  the^'  question,  to  whom  were  the  premises 
let,  was  this,  tiiat  if  O'Neil  had  been  told  by  Wells  not  to 
look  to  him,  bu<f  to  partiiBS  in  Montreal,  he  would  have  said, 
'*  No,  I  would  have  no  recourse  for  my  rent,*'  As  he  (Mr. 
Justice  RnrcHiB)  viewed  the  case,  it  was  open  to  the  jury  to 
take  that  view,  thM  W^lls  was  to  be  the  paymaster.  He  did 
not  took  upon  thef  recbiptfir  pttt  in  evidence  as  at  all  conclusive 
in  the  matter,  and,  viewing  the  whole  case,  he  could  not  think 
that  the  juiy  had  dcNle  wrong  in  finding  as  they  had  dona  If 
he  were  trying  the  case  over  again  he  should  again  leave  that 
question  to  the  jury. 

McDonald,  J.,  thought  that,  in  view  of  the  fact  that  those 
receipts  remained  unexplained,  there  ought  to  be  a  new  trial- 

D-SsBiJEUiES,  J^  thoiii^t  thi^t,  iimd^r  the  ciMHmstaaceSk  thtf 
costs  of  the  argumwiao  wdl  as^f  the  tiial  should  abide  the 
final  event  of  the  caua^. 


'At' 
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FUUntUBi  claimed  title  to  a  eartaln  lot  of  hay  oat  b^  them  under  an  agreement  entered 
Into  by  them  with  one  M^K.,  deHed  latb  Jan«,  1087«  Vo  eTtdbqee  wkiftteii  of  l&lC/i  ri^bt  to 
ee!l  the  gvaei  or  bay  other  tlum  the  presnmptlon  arising  from  his  having  long  been  and  then 
beinglnoocmiMitlon'of  tbela'ndl  I)efa»dantptodiioed'aii  agreement]  tinted  8th  J*une,  1806, 
wItV  lCoK«  neltipii  tint  ytoW^  and  witp  ImuA  thaf  da^  eonvefed  to  defeadancthe  land  on 
whioh  the  grass  grew,  and  gave  evidence  of  h&vlhg  received  a  dead  of  the  same  bearing  the 
same  date,  bdt'dici.noi  pi«d.^be  any 'deed,  'and  also  gsre'evidebbe,  nnobntradloted,  that  he 
«^  pat  la  poesessio*  on  tl^  Oth  J^ne,  Vm,  by  XeX.,  and  !Aif$  tvm  that  time  onward 
IfcEl.  was  aeting  as  his  servant. 

SM^  that  the'  verdtet  for  plaintiff  most  be  set  aside. 

Wfuuia  aad  ttMim;  Ji  J./dlMentfaf|g. 

This  mw  an  action  of  troVcr  to  recJover  a  quantity  of  hay, 
all^pd  to  be  the  property  of  plaintiff.  The  sbit  was  tried  in 
1869,  before  Mr.  Justice  1>odd,  and  a  verdict  found  for  plain- 
tiff for  $288.  This  verdict  was  set  aside  by  the  Court,  arid  a 
new  trial  granted.  The  cause  wiw  tried  a  second  time  in 
1874,  before  Mr.  Justice  WiLKiNS,  and  a  verdict  found  for 
plafntiff  for  S480.  A  rule  nm'to  sfet  aside  the  second  verdict 
was  argued  duxing  the  December  Term,  1875-76. 

TT.  A'  JohnstoTie,  Q.  (7.,  in  support  of  rule. — We  have  deed 
from  Wm.  McEenzie  and'wife  to  defendant,  8th  June,  1866 ; 
agreement  same  date ;  asdigdment  of  McLean's  mortgage  to 
defendant,  8l8t  July,  1867 ;  writ  ot  ejectment,  Brodie  v.  Mc- 
KeTurie,  1st  March,'  1867;  Habere  and*  Record,  fSth  October, 
1867.  On  the  other  hand- the  agreement,  for  the  grass,  fioin 
W.  McKen^e  to  plaintiffs,  is  dated  iSih.  June,  1867;  hay 
cut  August,  1867;  the , conversion,  H^bjij,  Marcli,  )868.  De- 
fendant got'  possession  qlt  the  land  9th  June,  1866.  Iliis  suit 
was  brougiit  25tl^  ijUy,  i^^^  "       '  '    ']    • 

This  verdict  must  be  set  aside  because  it  stands  in  the  same 
position  a^  the  yerdict  in  the  former  trial,  which  was  set  asi4e 
by  the  Court  The  defendai^t  swears,  t^iat  IWfcKerizieput  him 
into  possession  on  the  9tt  <Jay  of  J[une,  1866,  of  the  land  on 
which  the  hay  was  Qut,  and  McEejme  was  not  put  on  the 
stand  to  contradict  him.  The  answers  ojf  the  jury  to  fhe  ques- 
tions put  Iby  the'ju^ge  as  to^  the'  possessSon  of  McEen2ie,  and 
bis  interest  in  the  hay/  were  therefore  against*  the  evidence. 
The  jtidgiuent  in  the  suit  of  ejedbment  brought'  by  the  defen- 
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dant  against  McEenide,  is  an  estoppel  in  this  case.  Ccle  on 
Ejedmmt,  636 ;  Wilki/Mon  v.  KMnf,  15  C.  B.,  443, 10  A.  &;  E., 
763.  Again,  there  is  no  demand  proved  here.  Plaintiffi  have 
not  proved  any  title  to  the  land  or  property  in  the  grass. 

(7. 8.  Ua/rrvagtan,  with  whom  was  Henry ^  contra.  There 
can  be  no  need  of  demand  in  this  case,  after  the  violent  refusal 
of  defendant  to  allow  the  hay  to  be  taken  from  his  bam.  The 
fact  that  there  is  no  specification  in  the  rile  in  this  cause  of 
the  ground  on  which  the  verdict  is  sought  to  be  set  aside, 
must  prevent  the  defendant  from  taking  advantage  of  most  of 
the  points  he  has  raised  ;  R.  S.,  4th  Ser.,  Chap.  94,  Sec  212. 
The  property  of  plaintifis  in  this  hay  is  based  upon  a  valid 
agreement  with  McKensie,  whom  the  defendant  had  put  in 
possession  of  both  land  and  hay.  The  deed  from  McKense  to 
defendant  was  of  the  southern  part  of  lot  number  ten,  while 
the  evidence  proves  that  the  hay  was  cut  on  the  northern  part 
of  lot  number  ten.  In  1873  the  defendant  took  an  assignment 
from  McKenzie  of  his  property,  including  part  of  lot  number 
ten,  and  defendant  is  estopped  from  setting  up  that  he  had  a 
title  to  that  portion  in  1867. 

Henrff — It  is  dear  that  in  this  case,  which  has  been  tried 
twice,  tiie  judges  in  neither  case  expressing  dissatisfaction 
with  the  verdict^  the  jury  has  passed  upon  the  credibility  of 
the  defendant,  and  tlmt  adversely.  The  deed  from  McKeniie 
to  Brodie  conveys  the  southern  part  of  lot  Na  10.  while  the 
grass  was  cut  on  the  northern  part 

W.  A.  Johnitar^,  Q.  C,  in  reply — Announces  his  intention 
of  proving,  from  the  minutes  of  other  trials  between  these 
parties,  certain  points  contradictory  of  what  is  now  urged  as 
to  the  locus  on  which  the  grass  was  cut  (Rircms,  Eq.  J.; 
You  can  make  no  such  use  of  minutes  of  other  trials.  The 
Court  is  confined  to  the  minutes  in  this  trial.)  McEenne 
cannot  come  in  now  and  say  he  did  not  convey  the  loeiu 
to  Brodie,  because  he  has  conveyed  to  him  under  seal  all 
his  land  at  Little  Biver.  There  is  no  evidence  to  support 
the  finding  of  the  jury  on  that  ground  taken  now  by  the 
other  side.    The  defendant  and  another  witness  swear  posi- 
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tively  ihat  the  grass  was  cut  on  the  land  conveyed  by 
McEenae  to  defendant,  and  there  is  nothing  in  plaintiiTs 
evidence  directly  contradictory  to  that  There  is  no  proof  of 
demand  here.  (RncHiB,  Eq.  J. — C!ould  there  be  a  more  dis- 
tinct demand  and  a  more  distinct  refusal  than  here,  where 
plaintiflb  went  to  get  their  hay,  and  defendant  said  he  would 
rather  bum  the  bam  than  that  they  should  get  a  spear  of  it) 
Cites  Bvrton's  IT.  B.  Rep.,  133 ;  Cole  an  JS^jectment,  346  and 
366 ;SBvng^iam  11 ;  Z%o^tc^Aj^)0(I v. i2o6inson,  6  Q.  B.,  639 ; 
Wylde  V.  Waters,  16  C.  B,,  637.  There  is  no  proof  of  the  con- 
version of  the  whole  of  the  hay  by  defendant,  nothing  to  prove 
that  some  of  the  hay  had  not  been  taken  by  some  one  else. 

RncHlc,  K  J.,  now  (December  18th,  1876,)  delivered  the 
judgment  of  the  Court: — 

The  plaintiffi  daim  title  to  the  hay  which  is  the  subject  of 
the  suit  under  an  agreement  entered  into  between  them  and 
one  William  McKenzie,  whereby  he  conveyed  to  them  all  the 
grass,  hay,  and  clover  growing  or  to  grow  during  the  ensuing 
and  following  summer,  in  and  upon  a  certain  tract  of  land  at 
Middle  River,  therein  described,  with  power  to  enter  upon  and 
to  take  them  away.  This  agreement  is  dated  18th  June,  1867. 
McK^ude  was  then  in  occupation  of  the  land,  and  had  been 
so  for  a  long  period  before.  The  plaintiflb  cut  the  hay,  about 
twenty  tons,  and  stored  it  in  a  bam  on  the  premises,  also 
occupied  by  McKemde,  but  not  on  the  part  described  in  the 
agreement  with  plaintiffs.  The  plaintifls  were  preyented  by 
the  defendant  from  taking  the  hay,  as  he  claimed  it  and 
retained  it  as  his  property. 

This  is  the,  plaintiff's  case.  McKenaie  is  not  ptoduoed,  and 
no  evidence  is  adduced  of  MeKenaie's  bd^g  the  owner  or 
having  a  right  to  sell  the  giass,  frc,  other  than  llie  presump- 
tion arising  frcmi  his  being  in  the  oceapation  of  the  land. 

On  the  part  of  the  defendant  an  agreement  was  produced 
dated  the  8th  June,  1866,  entered  into  betwem  MeEenide  and 
him  in  these  words:  "^  Whereas  Wm.  IffcKenaie  and  Margaret 
his  wife  have  tkU  dofjf  towoeyed  wnio  the  Beverend  Neil 
Brodie,  ott  ihevr  right  and  tiUe  in  and  to  the  lot  of  land  oecu- 
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pied  bjr  them  at  Middle  River  tpr  the  cpnsijieration  of  $1280, 
and  as  there  are  several  incumbrafices  existing  against  the 
j)roperty  it  is  agreed  by  and  tjetween  the  stjid  parties. that  the 
siaid  purchase  money  be  deposited  with  Charles  J.  Campbell, 
Esquire,  to  be  held  by  hip'  until  the  said  property  be  freed 
from  all  incumbrances/'    ti.  is  in,  evidence  that  the  defendant 
received  a  deed  which  embraced  the.  same  property  bearing 
date  the  same  day,  but  that  deed  was  lost,  and  no  sufficient 
proof  of  search  was  given  tp  justify  the  reception  of  a  copy, 
and  on  the  following  day,  the  &th  June,  he  received  possession 
of  all  the  lands  McKenzie  then  occupieK^  at  liiiddle  River.  The 
evidence  of  the  defendant  is  that  McKenzie  was  acting  as  his 
servant  from  June,  1866,  ui^der  an.  ^gre^nxent  he  made  with 
him  and  his  family,  and  that  McDonald,  th^  pk^ntlff,  knew  of 
it.    On  his  cross-examination  he  said  McKenzie  put  him  in 
possesion  on  the  9th  June,  1866^  under  the  deed ;'  he  was  his 
servant  then;  John  Mcljennan  was  present  when  the  agree- 
ment waa  executed  between  the  defendant  and  McK^mde,  and 
McLennan  confirmed  the  defendant's  statement  generally,  and 
said  that  McKenzie  was  the  servant  of  defendant,  receiving 
wages,  and  having  the  privilege  of  keeping  some  cows  on  de- 
fendant's land 

This  evidence  is  entirely  uncontradicted ;  the  verbal  testi- 
mony is  in  unison  with  the  agreement  produced!,  and  there  is 
nothing  in  the  surrounding  circumstances  to  throw,  a  shade 
of  suspicion  on  its  truthfulness,  nor  is  it  all  inconsistent  with 
the  plaintiff's  testimony. 

Ajisuming,  and  I  think  we  are  not  at  liberty  to  do  othetwisa, 
that  the  defendant  was  put  in  possession  of  the  property  in 
question  un^er  the  agreement,  McKenzie  had  no  rigiit  to  con- 
vey it  to  the  pjainti^,  so  that  tke  defendant  was  yunSIl  justified 
ip  refusing  to  allow  them  to  take  it  aviray.  IJie  vercKct  there- 
fore should  htfv^  been  for  the  defendant 

We  have  not  the  charge,  of  the  learned  Ju^  who  tried 
the  cause,  but  two  quesj^ons  were  put  to  the  jury ;  to  the  firat 
they  answered  that  on  the.  i8th  i^iine,  i867,*'Wm.  McKenzie 
was  in  possession  of  the  laaid^  oi^  which  the  grai^  was  cut, 
having  an  tilterest  then  in  the  grass ;  to  the  second,  that  the 
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plaintiffi  did  not  kiH>w  that  McKenzie  was  not  interested  in 
the  giaasy  and  had  no  reasonable  grounds  for  supposing  that 
he  was  not  really  entitled  to  the  grass.  These,  it  appears  to 
me,  we^  not  the  qneistions  on  which  the  case  turned ;  the 
dmjde^  question  involved  was,  whether  at  the  time  of  the 
agreement  made  between  the  plaintifis  and  McKenzie,  the 
latter  had  a  legal  right  or  authority  to  seH  it ;  if  he  had  not, 
the  plaintiflSi  could  acquire  no  title  to  it  Under  the  evidence, 
as  I  .view  it,  he  then  neither  owned  it,  nor  had  he  any  right 
to  sell  it ;  and  I  therefore  think  that  the  verdict  for  the  plain- 
tiffs should  be  set  aside. 

DebBahreSj  J.,  concurred^ 

Wi^iNS^  J.,  read  the  following  dissentient  opimon,  stating, 
before  doing  so,  that  he  had  not  previously  hea^d  th^  opinion 
just  read  by.  the  learned  Judge  in  Equity  :-rr  . 

As  the  minds  of  human  beings  are  constituted,  varying  in- 
ferences will  often  be  drawn  by  them  from  th^  same  sfaate  of 
fitcts,  but,  when  a  (difference  of  opinion  imhappily  exists,  as 
must  often  be  ihe  case,  on  a  judicial  bench,it  is  an  unfortunate 
state  of  things  if  ^  respecting  the  evidence  which  constitutes 
tiie  subject  of  inqxdry  and*  of  judgment,  tiie  diflfeiing  minds 
are  not  in  harmony.  I  vifas  the  Judge  who  tried  this  cause. 
The  way  in  which  I  put  the  case  to  the  juiy  does  not  com- 
mend Itself  to  my  learned  l^thren  on  the  expressed  ground, 
thmt  ihe  defrndimt  shewed  UiU-^  fact,  if  it  be  ^tkct,  which 
was  otttain^y  ignored  by  the  presiding  Jndge,  whose  direction, 
on  tfie'^ssumptacn  of  the  fact,  was  wrong.  Bespecting  this,  I 
have  na  aliernaitive  left  me;  according  to  iny  convictions,  but 
to  assert^  as  I  do  assert,  with  the  greatest  possible  respect,  but 
in  th#  most  unqualified  terms,  that  not  6nty  did  the  evidence, 
the  dooomenta  indhtded,  ftul  to  shew  i^tle  io  the  locus  in  the 
defendant,  but  that  evidence,  viewed  in  conne^dbn  with  state- 
ments made  by  thf  jdanit^,  whom '  the  jury  believed,  state- 
ments which  the  defendant  heard,  but  did  not  contradict, 
shewed  conclusively  that  the  defendant  hisMi  no  titie.^  This  I 
assert  now-^i  shall  shew  It  presently.  This  was  an  action  of 
trover  for.  oonversion  of  k  quantity  of  hay.    The  pleaa  denied 
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the  alleged  eonversion  as  well  as  property  in  the  plaintjflh,  as- 
serting the  pnqperty  to  have  been  in  the  defendant  The 
cause  was  tried  at  Baddeck  before  Wilkins,  J^  who  submitted 
to  the  jury  the  following  questions,  which  were  thus  answered : 
(Here  the  questions  and  answers  were  read.)  The  McKenzie 
mentioned  in  the  questions  was  he  under  whom  both  parties 
claimed  a  right  to  the  possession  of  the  locus  on  which  the 
grass  that  made  the  hay  in  question  ¥ras  cut,  and  both  ques- 
tions were  necessitated  by  the  evidence  as  well  as  by  the 
issue. 

In  regard  to  the  first  question,  U  was  the  ardy  quesHan  that 
eaidd  be  put  in  order  to  determine  the  one  only  issue.  It 
was,  therefore,  of  the  essence  of  the  matter  in  controversy. 
What  was  the  question  invotved  in  the  issue  raised  by  the 
third  plea  f  That  there  may  be  no  possible  misapprehension, 
I  will  read  the  plea.  It  is  in  these  words :  **  The  defendant 
"  says  that  the  said  goods  were  not,  nor  was  Any  of  them,  the 
"  plaintiflb*  as  alleged,  but  were  the  goods  of  the  said  defen- 
"  dani"  There  was  no  other  plea  except  denial  of  conversion 
which  was  not  in  controversy.  Thus  the  inquiry  necessitated 
was,  "  Whether  the  hay  (which  was  only  potentially  such,  at 
^  the  time  specified  in  the  question)  was  Uie  property  of  the 
"plaintiffs  or  of  the  defendant"  That  absolutely  depended 
on  the  very  question  put,  that  is  to  say,  one  that  would  deter- 
mine whose  the  standing  grass  was  on  the  18th  day  of  June, 
1867,  on  which  day  one  McKenae  by  his  written  agreement 
with  plaUUi£fe  wnder  his  eeal  iranaferred^  or  professed  to 
transfer,  the  standing  grass  to  them.  On  that  the  plaintiflb 
rested  their  asserted  right  to  cut  the  grsss  and  to  make  it  into 
the  hay  in  question.  It  gave  them  the  grass  growing  and  to 
grow  during  a  specified  period  on  land  described  in  the  agree- 
ment To  shew  that  the  standing  grass  was  then  McKenzie's 
grass,  the  plaintifiB  adduced  no  documentafy  title  whatever  in 
McKenzie,  but  relied  on  his  then  and  long  previous  poaBeasioii 
of  the  land.-  To  meet  this,  the  defendant  asserted  hie  posses- 
sion of  that  land  at  that  time.  He  produced  no  docuraentaiy 
title  that  shewed  the  land  to  be  then  his.  The  only  documents 
he  did  produce^  as  will  appear  when  I  notice  them,  absolutely 
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disproved  his  title  to  it  The  sole  question  of  fact,  therefore^ 
was,  who  had  possession  at  date  of  the  agreement  ?  In  this 
state  of  the  evidence,  more  particnlarlj  to  he  noticed  hereafter^ 
the  presiding  judge,  presumably  having  read  the  issue  that  lay 
before  him  and  presumably  m^  unmindful  of  the  elementary 
maxim  of  real  estate  law,  to  the  effect  that  possession  of  land 
is  prima  foicie  title  to  land  and  to  all  that  grows  upon  it,  and 
presumably  bearing  in  mind  the  fact  that  both  parties  claimed 
the  hay  under  McKenzie,  submitted  this  question  to  the  jury : 
"  On  the  18th  of  June,  1867,  was  McKemde  in  possession  of 
**  the  land  on  which  the  grass  wae  cut,  having  an  interest  Hien 
"  in  the  grass  f "  Bear  in  mind  defendant  swore  McKenzie 
was  not  then  in  possession,  but  hems.  Now,  nobody  can 
have  a  more  profound  respect  than  I  have  for  the  learned 
judge  who  tried  this  cause,  but,  were  it  not  for  the  human 
fallibility  which  attaches  to  him  in  virtue  of  his  descent  from 
the  common  progenitor  of  us  all,  I  could  not  conceive  it  pos- 
sible that  he  could  have  erred  in  framing  a  plain  question  on 
so  plain  an  issue.  If  he  had  not  put  it  as  he  did  put  it,  (I  hope 
the  learned  judge  will  excuse  me  for  saying  it)  he  would  have 
failed  to  ascertain  from  the  jury  their  sense  of  the  cme  only 
subject  for  their  inquiry.  To  the  question  as  put  the  jury 
might  have  answered  (and  surely  this  is  very  suggestive)^ 
"  McKenae  was  not,  then,  in  possession,  having  the  interest 
''  but  defendmU  toos."  Had  they  so  answered,  .the  defendant 
would  have  got  a  verdict  In  that  case,  I  think  it  probable 
we  should  have  heard  of  no  objection  to  the  form  or  to  the 
substance  of  the  question.  But,  as  already  observed,  they 
found  otherwise.  What  necessitated  the  subordinate  question 
2  will  be  explained  presently. 

The  answer  to  the  question  just  considered  is  entirely  sup- 
ported by  testimony  given  on  behalf  of  the  plaintiffs,  which 
the  jury,  having  not  only  answered  the  queeti(»Qs  in  their  fa- 
vour, but  found  a  general  verdict  for  them,  must  be  taken  to 
have  believed.  The  plaintiffs  claimed  the  standing  grass 
under  the  written  agreement.  For  the  plaintiffs  it  was  proved 
that  McEenrie  was  in  poesesvion  of  the  land  at  the  time  of  the 
agreement,  and  had  been  in  such  possession  for  forty  yean ; 
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that  the  grass  was  cut  within  the  limits  d^ned  in  that  agree- 
.  ment,  and  on  the  northern  part  ot  lot  No.  10 ;  as -th^se  words 
are  of  the  greatest  importance  in  the  case,  I  extract  fitom  the 
minutes  the  testimony  of  John  McDonald,  one  of  the  plaintiffi, 
who  uttered  them.  He  BWore,.ai^d  Was  contradicted  by  no- 
body,— "  The  hay  was  cut  on  the  north  paH  of  lot  No.  10." 
It  was  further  proved  that  the  hay  was  deposited  in  McEen- 
zie's  bam ;  that  on  the  10th  March,  1868,  it  wcto  converted  by 
the  defendant  Thus  was  the  plaintifl^'  case  fuUy  sustained 
by  the  testimony  that  they  gave.  It  is  true  that  it  was  not 
left  uncontradicted,  and  that  the  defendant's.  teBttmony,  if  be- 
lieved, shewed  that  his  was  thC'possessionj  when  the  grass  was 
cut  and  at  the  date  of  the  agreement 

On  that  point,  the  witnesses  on  the  cMie  side  contradicted 
the  witnesses  on  the  other  side.  And  the  jury  decided  on  the 
point  of  credibility  in  favor  of  th^  plaintiflk  .  The  defendant 
gave  in  evidence!  a  written  agreement  between  McKenae  and 
him  dated  the  8th  June,  1866,  in  these  ^vords :  ''  Whereas 
William  McKenade  and  his  wife  have  this  day  conveyed  unto 
the  Bev.  Neil  Brodie,  all  their  right  and  title  in  and  to  the  lot  of 
land  occupied  }^  them  at  Middle  River,  for  the  oonaideration 
of  $1280,  and  as  there  are  several,  .incumbnuiees  dxistiBg 
against  the  said  property,  it  is  agreed  ,by  and  between  the 
said  parties  that  the  said  purchase  money  be  d^osited  in  the 
hands  of  Charles  Campbell^  Eaq.,  to  be*  held  by  him  until  the 
said;  propert^y  be  freed  from  all  ineiimbtalDioesi  Bated  at  Bad- 
deck,  the  8th  day  of.  June,  1866."  Thlis  is  signed  by  the  par- 
ties to  it  I  certainly  will  npt  trifle  with  the  ioteUigenoe  of 
those  who  hei^r  me  by  ii^quiriBg  whether 'this  parol  jiaper, 
reciting  that  McKenzie  had  conveyed,  but^withont^ven-show- 
ing  how  he  had  conveyed,  could  amoimt  to  evidence  of  title 
in  defendant  (even  if  it  referred  to  the  loiyas  ih  quesU^)  and 
to  title  too  under  McKenrie  to  countervail  tile  title  of  pbun- 
tifis  to  the  grass  conferred  on  them  by  McKenzie  by  his  writ- 
ten agreement' under  seal  produced  and  proved  in  Court  I 
will  remark,  howeter,  in  passing,  that,  if  McKenzie  had  con- 
veyed by  a  document,  this  paper  shews  it  was  a  mere  escrow 
until  the  condition  of  paying  the  purchase^  m6ney  iiamed  was 
performedi 
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The  only  other  dpcument  giyen  in  evident  by  the  defendant 
that  existed  before  the  action  was  cpmmenccdl,  except  the  mort- 
gage executed  hy  McKenzie  9J\d  wife  to  the^  phtinti^,  McLean, 
which  McLean  swore  had  been  jpaid  off>  and  which  did  not 
include  the  loom  of  the  cutting^  as  will,  presently  ttppeax,  was 
a  certified  copy  of  a  deed  of  assignment  of  that  same  mort- 
gage, describing  the  land  mortgaged  as  follows  >-r  (Here  the 
Judge  read  the  description  of  the  premises  in  the  assignment.) 

In  connection  with  the  pUintiflTs  testiulody  which  the  jiiry 
believed,  we  have  here  condusive  evidence,  and  introduced  by 
the  defendant  himsdf  that  the  graos  was  not  eut  on  any.pdrt 
of  the  premises  to  which  .that  assignment  or  the  mortgage 
which  it  assigiiied  gave  any  interest  to  the  defendant,  for  the 
premises  described  t}ieteiu  are,  as  we  have  seen,  the  southern 
part  of  lot  No.  10,  whereas  the  plaintifis,  Whom  the  jury  be- 
lieved, swore  that  the  grass  was  out  on  th^  ndrth  part  of  lot 
No.  10,     They  so  proved  it,  eijid,,drf&ndan;t  produced  no  evi- 
dence thai  disproved  that  fact.    This,  if  it  were  not  too  decis- 
ive tp  be  susceptible  of  confirmation,  would,  be '  confirmed 
thus :  A  document,  tho\:^h  bea^ng  d$tte  several  yea/re  stt&ae- 
quent  to  the  converajxmfxmplamBd  of,  was  intr6duced  by  the 
defendant*    It  is  a  certified  oofy  of  an  ass^nment  under  in- 
solvency, executed  to  him  by  McKen^ie  when  under  execution 
and  insolvency.    (Here  the  Judge  read  the  description  in  the 
assignment.)    Observe,  the  defendant  thus,  l(Mg  after  the  tvtm 
when  he  had  ewom  that  he  first  became  possessed  of  and  en- 
titled  to  the  Idnd  on  which  the  grass  was  cut,  took  this  assign- 
ment of  the  interest  which  McKenzie  then  claimed  to  have  in 
a  lot  thus  'described,  vizi :  "  Situated  betweto  the  lands  of 
Keil  Srodis"  (Qiat  is 'the  land  which  the  defendant,  at  the 
tnal,  dlaiiiaed.  under  the  assignment  from  iicliean,)  "  which  I," 
(McTCenzie,)  "  claim  to  .have  an  interest  in,  and  more  particu- 
larly knovm  as  part  of  l6ts  Nos,  10  and  11."    tf  lib  be  enquired 
what  pari  of  No.  ip  was  thus  claimed  by  McKenzie,  which  he  . 
then  for  the  first  time  transferred  to  defendant,  the  answer  is 
inevitably  Certain,  viz, :  "  The  Northern  part  of  No.  10,"  on 
which  the  plaintiffs  under  !McKenzie  cut. '  It  is  undeniably  so, 
beca\ls4  the  mortgage  assigned  to  defendant — ^his  only  pretence 
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to  title  proved — did  not,  as  we  have  aeen,  indvde  the  Northern 
part  of  lot  No,  10,  and  because  he  at  the  trial  gave  no  proof 
of  any  interest  in  that  northern  part  lot  No.  10,  otherwise 
than  under  the  insolvent  assignment  from  McKenzie,  or  before 
the  date  of  it»  which  was  in  1873,  the  grass  having  been  cut 
in  1867. 

Moreover,  in  accordance  with  the  description  in  the  assign- 
ment of  mortgage,  which  excludes  the  norUiem  part  of  No.  10, 
is  the  testimony  of  the  plaintiff,  McLean,  the  mortgagee,  in 
these  words:  The  mortgage  was  not  on  the  premises  on 
which  we  cut,  nor  was  any  claim  of  mine."  Now,  I  should 
really  have  been  glad  to  have  heard  some  answer  given  to  this 
evidence,  given  by  a  plaintiff  whom  the  jury  believed,  and 
that  not  even  attempted  to  be  controverted  at  the  trial  by  the 
defendant.  Thus  it  is  irresistibly  clear  that  when  the  defen- 
dant converted  the  hay,  he  had  no  interest  in  the  land  on 
which  it  had  been  cut  What  wonder,  then,  that  the  juiy 
found  that,  at  the  time  in  question,  McEenzie  was  in  posses- 
sion of  the  land,  and  had  an  interest  in  the  grass  then  growing 
thereon.  If  they  thought  the  plaintifis  worthy  of  credit^  it 
was  not  possible  for  them  to  find  otherwise.  I  must  add  that 
it  could  not  be  matter  of  wonder  that  the  juiy  discredited  the 
defendant's  testimony  as  they  must  have  done,  since  he  shewed 
himself  at  the  trial  in  giving  testimony,  thus  in  direct  conflict 
with  two  other  witnesses. 

Plaintiff,  McLean,  swore  defendant  said,  "^  he  would  raUier 
bum  bam  and  the  hay  in  it  than  we  should  get  one  spear  of 
it.  He  brought  from  the  houee  cards  of  matAes"  Philip 
Fraser  8aid;'''Defendant  was  at  the  bam  and  had  matAes,  I 
saw  him  take  them  otU  of  his  pocket,  hold  them  tfp,  ami  / 
heard  him  say,  '  /  would  rather  the  bam  should  be  burned 
than  I  would  let  a  spear  of  the  hay  go.'**  In  the  face  of  this 
positive  concurring  and  circumstantial  testimony  of  two  wit- 
nesses, the  defendant  said  in  the  witness  box,  but  before  he 
had  heard  the  testimony  of  Fraser,  which  was  given  after  the 
defendant  rested^  "  I  produced  no  matches  thai  day.  I  may 
have  said  I  would  sooner  see  the  bam  burnt"  I  am  veiy 
glad  that  I  knew  nothing  of  him  outside  the  came.    The 
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jury  may  have  had  reason  to  give  more  credit  to  the  testimony 
of  plaintiffs  than  to  his.  I  may  add  a  few  words  explana- 
tory of  the  reason  for  the  second  question  submitted  to  the 
jury.  That  will  be  found  in  the  following  parts  of  the 
minutes,  (via.,  at  lines  98, 172, 232,)  showing  matter  of  evidence 
open  to  a  possible  inference  that  the  plaintiffs  were  acting 
collusively  with  McEenzie  against  the  defendant.  The  exist- 
ence of  such,  as  has  been  already  seen,  the  jury  negatived  by 
their  answer.  I  was  entirely  satisfied  with  the  verdict  at  the 
•trial  and  regret  to  say,  as  unanimity  does  not  pervade  the- 
Bench,  that  I  am  so  still.  Considering  how  often  this  Court 
have  refused  to  disturb  the  verdict  of  a  jury  of  very  question- 
able propriety,  on  the  mere  ground  that  there  was  evidence 
enough  to  support  it,  I  must  confess  inyself  unable  to  perceive 
on  what  ground  this  verdict,  in  a  case  in  which  the  only  possi- 
ble misdirection  consisted  inputting  qv^stions  necessitated  by 
tlie  issuCy  and  which  aJUme  vmder  the  emdence  covld  have  been 
pwt — I  cajinot  perceive,  I  say,  on  what  ground  this  verdict'  can 
be  set  aside. 
The  rule  in  my  opinion  should  be  discharged. 

McDonald,  J.,  concurred  with  the  learned  Judge  in  Equity. 

Smith,  J.,  concurred  in  the  opinion  of  Mr.  Justice  Wilkins.  . 


SMITH  V.  FULTON  et  al. 

Where  the  managlBg  owner  and  the  mester  of  a  ship  order  neoetsarlei  fdr  the  navigation  - 
•of  the  ship  on  credit,  the  owners  are  liable.  The  Certificate  of  Begiftry  is  presumptive- 
evidence  of  the  ownership.    (See  B.  8.,  Chap.  96,  seo.  lOd.) 

This  was  an  action  against  the  owners  of  a  vessel  to  recover 

the  amount  of  a  promissory  note   made  by  the  managing 

owner  and  the  master  •  for  supplies  furnished  to  the  vessel. . 

The    cause   was   tried   before    Young,  C.  J.,  in  Halifax,  in. 
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Novemt)er,  18176,  and  «  rerdict  found  for  defendants.  A  role 
nisi  to  set  tbe  verdict  aside  MW  gmoted  on  the  groimd  that 
tibe  reidict  was  againafe  law  and  evidence,  and  aigued  16tb 
December,  18f76* 

Jam$$,  Q.  (X,  in  support  of  rnle.-— The  point  of  this  ease  is 
whether  there  was  sufflaent  eridene?  of  ownership  of  the 
vessel  given  at  the  trial  Evidenoe  waa  given  that  the  defen^ 
dants  acted  as  owners  of  the  vessel,  but  the  principal  evidence 
given  was  1^  cesitficate  of  the  rogialfy  of  the  vessel  and  owners. 
There  is  #  singular  mistake  running  thtough  the  text  boc^ 
oo  this  point,  arising  fitm  an  erroneous  heading  to  one  of  the 
casea  decided  about  the  time  of  the  passing  of  the  Merchant 
Shipping  Act  of  IBM.  See  MerdianU'  Shippmg  Act,  1854, 
sec.  97;  also  Svidence  Act,  page  548  of  the  Revised  Statutes  of 
N.  S«  The  points  I  take  ai^i  that  the  certificate  of  Registry 
is  prima  faeie  evidence  of  ownership,  and  that  the  owners  are, 
prima  facie,  liable  for  supplies  furnished  to  the  vesseL  In  a  mari- 
time country  libe  this,  it  is  extremely  important  that  a  man  should 
know  who  is  responsible  for  supplies  he  may  furnish.  Since 
JJilS,  there  has  not  been  a  single  case  shewing  that  the  certii' 

.eate  is  not  prima  facte  evidence  of  ownership.  The  clause, 
iWI^  in  the  Merchant  Shipping  Act,  was  introduced  while  three 

.  or  &nr  «aaes  were  pending,  argued  but  undecided.  In  S  Oamp., 
456,  in  1818i  Lord  Ellenfoxough  held  that  the  defendant 
could  net  he  held  bound  by  the  Certificate  of  Registry,  unless 
it  was  shewn  that  he  had  taken  the  oath  ;  but  in  17  C.  J?.,  57, 
in  1855,  is  a  <ease  to  which  a  wrong  head«note  has  been  affixed. 

'  From  a  case  in  1S24,  in  Hyan  <fi  Moody,  down  to  the  ca^  re- 
ported in  L.  B.,  1  Q>  B.,  dS4,  there  is  no  case  touching  this  point. 
In  Myere  v.  MiUs^  there  was  evidence  that  the  party  whose 
name  appeared  tn  the  Registry,  was  not  the  real  owner.  In 
18  (7.  A,  886,  is  a  report  of  the  appeal,  on  which  the  decision 
of  the  Court  of  CeBman  Fleas  was   confirmed  by   the  Ex* 

.chequer.  Frost  v.  Olitifer  wwi  decided  in  the  same  way,  on 
rebutting  testimony.     The  case  of  Hibbs  v.  Rose,  L.R ,  1  Q.B., 

.584,  decides  this  whol^  matter. 

Bigbyf  Q.  C«,  contra.— H^  only  way  these  defendants  can 
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be  ttade  lutble  ts  hj  proving  that  the  contract  was  made  with 
them,  or  with  their  aathorised  agent  There  is  no  proof  here 
that  the  captain  bought  the  goods  for  the  owners  of  the  Tessel. 
The  only  evidence  is  that  the  goods  were  supplied  for  the  ves- 
sel, and  were  necessary,  and  no  evidence  diat  they  were  supplied 
on  the  credit  of  the  owners.  The  Statate  is  no  doubt  prima 
feme  evidence  of  the  parties  nanied  in  the  certificate  being  own- 
ers, but  something  more  is  necessary  here.  The  vessel  may 
have  been  in  possession  of  somebody  else.  Cites  the  Co^e  of 
the  Great  Eastern,  L.  B.,  2  Ad.  &  £c.,  88.  There  is  no 
proof  here  that  the  captain  was  acting  for  the  owners  in  pur- 
chasing these  suppUes.  Non  eoitstat  that  the  master  was  not 
sailing  the  vessel  for  the  mortgagees,  or  for  a  charterer.  Bddon 
V,  OampbeUt  6  L.  &  £.  R.,  473.  These  owners  lived  within 
«asy  telegraphic  and  railway  communication  of  St.  John,  and 
the  master  could  not  have  bound  these  owners  without  commu- 
nication being  held  with  them ;  7  Mem.  is  Or.,  886 ;  6  EL  <t  B,, 
419. 

Smith,  J. — ^Tho  necessity  of  the  case  is.  what  enables  the 
master  to  bind  the  owners. 

Jfiiffh*  Q-  ^'j  ^tes  17  C.  J9.,  109.  It  is  a  very  important 
fact  in  this  case  that  we  have  a  verdict,  after  his  Lordship  who 
tried  the  cause  had  left  all  the  evidence  to  the  jury.  Is  there 
not  enfficient  evidence  here  to  uphold  thd  verdict  ? 

The  first  note  was  signed  by  (7.  A.  Fulton,  with  the  initials 
^<M.  O.,"  supposed  to  mean  managing  owner,  and  by  the  Captain, 
Htnstio;  a  second  not6  was  given  when  the  first  one  matured, 
signed  by  C7.  A.  Fulton  alon^,  with  no  initials  after  this  name. 
We  contend  that  the  second  note  was  accepted  by  the  plaintiff 
in  ^charge  of  the  fitst.  We  raised  that  issue  and  the  jury 
fonnd  for  as ;  6  EapinaaBe,  ltd. 

James,  Q.  (7.,  in  reply. — Cites  ^  C  B.,  Jf.  S.,  4118,  cited 
in  Fisher,  t894.  Vte  had  evidence  ready  to  rebut  any  evidence^ 
if  given,  that  the  second  note  was  accepted  in  discharge  of  the 
first.  A  captain  cannot  borrow  money  to  pay  for  supplies,  but 
he  can  buy  supplies  on  the  credit  of  the  owners  without  con- 
aalting  them. 
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YouKO,  C.  J.,  now  (February  6th,  1877),  delivered  the  judg- 
ment of  the  Court. 

On  the  trial  of  this  action  there  arose,  for  the  first  time  in 
this  Court,  a  question  as  to  the  legal  effect  of  Section  81  of  our 
Evidence  Act,  (Revised  Statutes,  Ch.  96,)  founded  on  Section 
107  of  the  Merchantg  Shipping  Act,  1854.  This  was  the  main 
ground  of  the  motion  for  non-suit,  but,  after  looking  into  the 
cases,  it  was  manifest  that  the  certificate  of  Registry  of  a  British 
ship  much  be  received  as  prima  facie,  or,  as  oar  Statute  ex* 
presses  it,  as  presumptive  proof  of  all  the  matters  contained  or 
recited  in  such  Register.  It  was  the  sole  evidence  of  the  defen- 
dants here  being  part  owners  of  the  ship,  and  must  be  held  to 
be  enough.  The  ship  is  owned  in  Nova  Scotia,  and  the  action 
was  brought  for  necessaries  to  a  small  amount  supplied  to  her 
in  New  Brunswick,  at  the  instance  of  the  managing  owner  and 
master,  both  of  them  part-owners,  and  who  gave  notes  for  the 
amount,  not  paid.  Now  the  registered  owner  of  a  ship  is 
prima  facie  liable  for  goods  furnished  for  the  use  of  that  ship, 
but  such  liability  may  be  rebutted  by  evidence  of  the  credit 
having  been  given  to  others;  Oox  v.  Held,  Ryan  &  Moody, 
199.  In  Abbott  on  Shipping,  (6th  American  Ed.,)  134,  it  is 
laid  down,  "with  regard  to  the  repairs  of  a  ship  and  other  neces- 
saries for  the  employment  of  it,"  that  "  one  part  owner  may,  by 
ordering  these  things  on  credit,  render  his  companions  liable  to 
be  sued  for  the  price  of  them,  unless  their  liability  be  expressly 
provided  against,"  which  does  not  appear  here.  In  Whiiweli 
V.  Perrin,  2  C.  B.,  N.  S.,  416,  Btles,  J.,  says :  "  Since  the 
case  of  Mitcheson  v.  Oliver,  5  iEl.  &  B.,  419,  the  law  is  restored 
to  what  it  formerly  was,  viz  ,  that  the  mere  fact  of  a  man  being 
owner  or  part  owner  of  a  ship,  or  registered  as  owner,  does  not 
make  him  liable  for  work  done  or  goods  ordered  for  the  ship:  but, 
as  Jervis,  C.  J.,  puts  it  in  Brodie  v.  Howard,  17  C.B.,  109,  the 
question  is,  with  whom  was  the  contract  ?  Was  the  party  giving 
the  orders  the  agent  of  the  owners  for  that  purpose  ?" 

In  the  case  in  hand  the  managing  owner  and  master,  who  had 
charge  of  the  ship,  combined  in  giving  the  orders,  not  for  any  ex- 
traordinary outlay,  but  for  supplies  necessary  for  the  navigation 
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of  the  ship)  and  the  main  question  of  ownership  having  been 
decided  in  favor  of  the  plaintiff,  and  the  other  question  of  liabi- 
lity being  peculiarly  for  the  jury,  we  think  that  the  verdict  for 
the  defendants  should  be  set  aside,  and  the  rule  for  a  new  trial 
made  absolute. 


LeCAIN  v.  hostebman.  . 

J.  H.  and  C.  H.  were  tenants  In  oommon  of  an  undivided  parcel  of  real  estate.  Plaintiff 
bought  C  H.*B  interest  under  a  JadgQient  duly  recorded  against  tiim.  C.  H.  and  his  widow, 
after  his  death,  remafned  in  possession  oT  the  land,  and  some  time  afterwards  plaintiff 
brought  an  action  for  use  and  oceapation.  adding  a  count  for  roesne  profits.  No  contract,  ex- 
press or  implied,  between  plaintiff  and  the  widow  of  0.  H.  was  proved. 

Hdd  that  no  action  would  lie  for  nse  and  oooupation,  the  widow  occupying  adversely ; 
that  no  action  would  lie  for  mesne  profit!),  as  there  hid  been  no  previous  recovery  in  eject- 
ment by  plaintiff ;  and  that,  even  If  a  contract  had  been  proved  to  sustain  use  and  occupation, 
the  non-jobider  of  /.  H.  as  a  plaintiff  was  fatal  to  the  action  as  brought. 

This  was  an  action  for  use  and  occupation  and  for  mesne 
profits,  tried  before  McDonald,  J.,  in  May,  1875,  at  Halifax. 
A  nonsuit  was  consented  to  by  plaintiff's  Counsel  on  the  re- 
commendation of  the  Judge,  and  a  rule  nUi  granted  to  set  it 
aside. 

Hosterm^n  died  leaving  two  sons  as  tenants  in  common  of 
his  land.  Charles'  share  was  sold  under  judgment  obtained  by 
W.  M.  Gray  against  him,  and  bought  by  plaintiff,  who  took 
proceedings  for  a  partition,  which  was  made  by  final  order  con- 
firming partition,  August  12,  1873.  The  widow  was  in  posses- 
sion until  August  31,  1813,  of  the  locus  setoff  to  LeCain,  and 
LeCain  claims  in.  his- action  for  occupation  and  mesne  profits 
from  the  death  of  her  husband  down  to  the  time  of  her  ceasing 
to  occupy. 

The  cause  was  ai^ued  during  the  December  Term,  1876-6, 
before  Touno,  C.J.,  and  DesBarres,  Wilkins,  and  Smith,  J  J. 

Jiip^y>   Q.  C?.,  in"  support  of  rule. — ^The  question  is  whether 
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the  aolnm  dm  lie  either  at  to  the  period  befeve  the  confirmatioii 
of  per^tioQ  or  aftervarde.  (Touso,  G.  J.«-*We  CMpot  emertab 
the  action  as  to  the  niaetoea  daje  after  Aogttit  l^th^  at  #100 
per  yeaTr    The  amount  ia  too  smalls)    RigbUt  O^^^-^That  oh- 

jectioD  was  not  taken. 

litB.  Hosterman  was  merely  tenant  at  sufferance.  There  is 
no  proof  that  she  demanded  her  dower.  It  would  not  fellow, 
even  if  she  had  a  right  to  dower,  that  she  could  hold  the  whole. 
She  has  no  right  to  dower  until  set  off.  She  did  not  claim  to  be 
there  as  of  right,  but  it  is  admitted  that  it  was  by  permission 
of  LeCain.  She  was  accountable  to  JLeCcUn  as  tenant  in  com- 
mon with  John  Hosterman  and,  subsequently  to  the  partition,  aa 
tenant  of  the  severalty.  If  it  is  argued  that  John  HoHerman 
must  be  joined,  there  should  be  a  plei^  of  non-joinder.  Cites 
1  WaMume,  B.  P.,  158,  159.  Wood/all,  Landlord  Jb 
Tenant,  88 ;  Tudor's  L.a,  48 ;  H.  S.,  cap.  102,  sec.  ft9.  We 
claim  mesne  profits  from  the  date  of  the  sheriff's  deed  to  LeCain 
until  he  secured  his  possession.  If  we  bad  ejected,  we  would 
have  a  right  to  mesne  profits  from  the  time  the  titl0  was  shown 
until  we  got  possession.  We  can  surely  reeoyer  as  muoh  wheie 
the  possession  was  got  without  ejectment 

MeOoy^  coQtra.-^Tfae  question  here  is  whether  the  action  Ibi^ 
mesne  profits  will  lie  for  the  period  that  the  property  was  fax 
dispute.  An  action  of  ejectment  is  necessary  to  an  action  fer 
mesne  profits,  and  it  proceeds  on  the  ground  that  the  sheriff 
then  elect<l  to  treat  the  defendant  as  a  trespasser.  See  Selwyn^s 
N.  P.,  760.  The  claim  for  meane  profits  being  thus  a  claim 
against  a  trespasser  is  inconsistent  with  the  claim  for  use  and 
occupation.  9  WaiermaH  on  TVespasSt  096.  X.  JR.,  4  Sxck. 
98.  The  plaintiff  is  not  put  in  possession  until  after  the  judg- 
ment in  partition,  and  cannot  claim  rent  for  the  land  until  he 
has  possession,  wluch  must  be  in  severalty^  Addison  on  3Wla, 
SOS. 

As  r^ards  use  and  occupation,  cites  13  M,  A  IT.,  12.  The  other 
co-tenant  should  hare  been  joined.  Bullen  is  Leahe,  469.  It 
is  not  necessary  that  the  non- joinder  should  be  pleaded.  It  can 
be  taken  on  motion  for  non  suit.  The  action  for  mesne  profits 
is  for  a  ton.     Taylor  on  Landlord  Jk  Tenant^  sea  25  &  6S6. 
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In  the  acdon  ht  Metne  profits,  the  party  miiiC.  diow  n  re- 
lentry  after  a  reoQTery  in  ej^tment ;  Mo^eoe  Jf.  P»t  57S  (11  ed.) 
Cole  on  XJeeimeni,  684. 

Big^,  Q.  0.9 »  ropl7.^-^Uiid#r  A«  oovuit  ior  inflne  profits 
we  can  reoover  here.  It  haa  not  b^ii  9hi<Mirn  thiit  the  eomt  is  a 
bad  one.  Tb^cMe  P>erf  <;.  (7ol«,L«  R,*  4  BMh.iM|thawethat 
the  phdn^  can  reeover  metfua  profita  apart  froii  cjeotment 
altogether.  Ejeotmeiit  itaelf  waa  originally  merely  to  action  for 
damagea»  and  dierwarda  for  the  land ;  bm  atthaequeolly  to  that 
the  two  eanaea  were  combined* 

Theve  ia  a  reentry  here.  The  defendant  ga^e  op  the  pos- 
eemon  to  the  Plaintiff  after  the  time  aj^ed  npoii  between  her 
and  the  pbmtiff*«  aolioitbr. 

As  to  the  point  that  we  cannot  recorer  for  the  profita  while 
the  land  waa  in  dispater-*there  waa  no  litigation  with  this  de- 
fendant. The  partition  suit  decided  that  LeGain  waa  a  tenant 
in  common  with  John  Bost&rman,  He  had  title  ait  the  time  he 
got  the  Sheri^a  deed,  and  the  partition  suit  so  deqideid  it  The 
only  q[uestioii  therefore  is  whether  a  tenant  in  oommon  oan 
maintiMn  aa  aetioli  nnder  these  cbcnmstancea^  II  there  is  a 
tenancy  the  action  is  for  tis^  and  oconpation.  If  die  party  is 
a  wrong  doer»  it  is  for  m^mu  profits*  Here  we  daim  in  both 
forms.  Cites  X  W^tshbum^  485^  If  an  action  for  m€m9  profits 
cannot  be  brought  without  cjectmenty  there  is  no  remedy  for  a 
case  Uke  this.    S  Wihon,  US. 

There  is  no  plea  setting  up  that  there  was  no  recovery  hi 
ejectment.  Cites  4  Timni.,1%0  ;M.A,cxpi  104,  sec.  16  (p.  58S.) 

DesBabbbi,  J,,  iiow  (February  5th,  1877)  delivered  the 
judgment  of  the  Courts 

The  plaintiff  by  his  writ  seeiks  to  recover  a  sum  of  money 
named  in  his  particulars  fiir  the  use  and  occupation  of  a  dwelling^ 
house  and  lands  by  his  permission^  and  by  a  second  Coiint,  added 
by  leave  of  a  Judge  since  the  isiuing  of  the  writ,  claims  da-^ 
mages  from  defendant  for  havmg,  as  he  alleges,  improperly  and 
without  any  lawful  right  occupied  a  certain  messuage  imd  lands, 
&c.,  of  the  plaintiff,  at  the  N.  W.  Aim,  in  the  county  of  Hali* 
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fax,  and  taken  and  received  daring  such  occupation,  all  issues, 
profits  and  beneficial  use  of  said  messuages,  &c.,  whereby  he 
was  greatly  injured.  This  case  was  argued  before  the  full 
court  during  the  present  term,  under  a  rule  granted  by  the 
learned  Judge  who  tried  it  for  setting  aside  the  non-suit,  which, 
at  the  close  of  the  plaintiflTs-  cAse,  he  directed  to  be  entered. 
Having  since  looked  into  and  considered  the  case,  I  have  ar- 
rived at  the  conclusion  that. the  non-suit  was  rightly  entered  and 
ought  not  to  be  set  aside.  As  to  the  first  count,  founded,  as  it 
is,  on  the  relation  of  landlord  and  tenant,  it  is  clear  that  to 
sustain  it  there  must  be  an  occupation  by  the  permission  of 
the  plaintifi,  under  a  contract,  express  or  implied,  made 
with  him  by  defendant.  It  was  therefore  incumbent  on 
the  plaintiff  to  show  that  the  defendant  occupied  the  house  and 
premises  which  he  claims  as  his  tenant  and  with  his  consent,  but 
the  plaintiff  entirely  failed  to  prove  that  important  fact,  on  which 
alone  his  right  to  recover  upon  that  count  depended.  So  far 
from  proving  that  fact,  the  evidence  produced  goes  to  show  that 
the  defendant  heldadversely  to  the  plaintiff,  under  a  claim  of  right 
of  dower  in  that  and  other  property  as  the  widow  of  Charles 
O.  Hosterman,  who,  as  one  of  the  devisees  under  his  father's  wilL 
became  the  owner  of  an  undivided  half-part  of  his  father's 
estate,  of  which  the  house  and  premises,  claimed  by  plaintiff, 
and  for  some  time  occupied  by  defendant,  formed  part.  It  ap- 
pears that  all  the  right  and  title  thus  acquired  by  Charles  0. 
Hosterman  in  his  father's  estate  was  sold  under  execution  by 
the  Sheriff  of  the  County  of  Halifax,  who,  on  the  SOth  of  Dec., 
1868,  executed  a  deed  thereof  to  the  plaintiff  'as  the  purchaser 
at  such  sale,  and  that,  when  this  deed  was  executed,  Charles  0. 
Hosterman  and  his  family  occupied  the  house  and  premises,  and 
continued  to  occupy  it  until  1870,  when  he  died.  After  her 
husband's  death  the  defendant  together  with  her  family,  without 
having  made  any  contract  or  agreement  with  the  plaintiff  for 
that  purpose,  continued  to  hold  and  occupy  the  same  house  and 
premises  for  which  the  plaintiff  now  claims  rent,  not  by  permis- 
sion of  the  plaintiff  and  as  his  tenant,  but  adversely  to  .the  plaintifi 
and  under  a  claim  of  right  of  dower^  which  she  undoubtedly 
ixad  in  all  the  lands^  &c.>  of  which  her  husband  had  been  the 
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owner  as  tenant  in  common  and  co-devisee  with  bis  brother 
John,  the  title  to  which  had  passed  to  the  plaintiff  under  the 
Sheriff's  Deed— se6  1  Waahbum  on  JR.  P.,  158 ;  Tudors  L.  C, 
46;  4  jBeav.,  103.  This  adverse  holding  therefore  by  the  defen- 
dant being  wholly  inconsistent  with  the  relation  of  landlord  and 
tenant,  precludes  the  plaintifif  from  recovering  under  the  first  count 
in  his  writ  for  use  and  occupation.  In  Tew  v.  Jones,  IS  M. 
&  W.,  12,  where  the  defendant  and  another  person  conveyed 
to  the  plaintiff  an  undivided  moiety  of  several  houses  of  which 
they  were  seized  in  trust ;  of  one  of  these  houses  the  deft, 
had  long  before  been  in  possession  and  continued  to  occupy 
after  the  oonveyapce.  It  was  held  that  such  an  occupation  did 
not  of  itself  entitle  the  plaintiff  to  sue  him  for  use  and  occupa- 
tion. Pollock,  C,  B.,  said — "  There  must  be  some  evidence  of 
*'  a  holding  by  the  permission  of  th^  plaititiff.  Here  the  defen- 
"  dant  having  conveyed  a  moiety  of  five  houses  to  the  plaintiff,  re- 
**  mains  in  possession  of  one.  There  is  no  evidence  of  a  tenancy  in 
*^  that."  But  there  is  another  objection  to. the  maintenance  of 
an  action  by  plaintiff  for  use  and  occupation,  and  that  is,  that 
while  the  defendant  occupied  the  house  and  premises  for  which 
rent  is  sought  to  be  recovered  under  the  first  count,  the  plaintiff 
had  no  individual  right  therein,  being,  until  the  12th  August, 
1873,  when  the  partition  of  the  property  was  confirmed  by  the 
Court,  a  tenant  in  common  with  John  Hosterman,  who  has  not 
been  joined  as  a  plaintiff  in  this  suit.  The  omission  in  actions 
on  contract  of  a  party  as  plaintiff  is  fatal,  except  in  the  case 
of  executors  ;  Jones  v.  Smith,  1  Exch.,  831.  See  also  Da\fs 
Com.  Law  Proc.  Act,  S9,  where  it  is  laid  down  that,  where  the 
objection  arises  or  is  made  at  the  trial,  it  would,  unless  amended, 
lead  to  a  non-suit  or  to  an  adverse  verdict,  as  it  was  held  in 
Chanter  v.  Leese,  4  M.  &  W.,  296.  The  objection  in  this 
case  was  made  at  the.  trial  as  a  ground  of  non-suit,  but  no  amend- 
ment was  moved  for  or  made,  and  therefore,  if  any  proof  of  a  con- 
tract had  been  produced^  which  it  is  clear  from  the  evidence  of 
Mr.  Gray  was  never  made,  the  non-joinder  of  John  Hosterman 
as  a  plaintiff  must  still  have  resulted  in  a  non-suit. 

It  now  remains  to  be  considered  whether,  under  the  circum- 
stances of  this  case,  the  plaintiff  can  legally  recover  upon  the 


Digitized  by 


Googk 


1S4  LbCAIN  tf.  HOSTERMAN. 

•fiicoad  coiint,  iiretpedfare  of  the  tt<«-jokidef  of  Joha  Hottei^ 
mam  at  a  plaindff,  lor  ikb  bmtm  and  ^toAtM  of  Iho  ptemioes  wUk 
bold  by  dio  defbndaiit  in  dio  vumiMv  I  bare  domribod.  la 
Aslin  ▼.  Potribmy  2  Burr.,  669,  LoBO  MAMsraiJ)  hcf  it  down 
M  law,  tbat  an  action  ht  *'  raoiao  proAts  ii  conooqaontial  to  tbe 
rocoTory  in  ejoctmont.  It  ttay  bo  broogbt  by  tbo  loMor 
of  tke  pkintiff  in  bis  own  name,  or  in  tbo  naino  of  tbe 
nominal  leaaeo,  and  in  oitber  sbapo  it  is  oqnidly  Us  aodon.  Tbe 
tonant  is  oonelndod  by  tbo  jodgmont  and  cannot  oo^ntrovert  die 
title ;  consoqnontly  be  cannot  eontrOTOit  tbo  plaintiff^s  posses- 
sion, because  bis  possession  is  pait  of  bis  tide.**  *«Tbere  is,**  be 
says,  <<  no  distinction  between  a  jodgmont  in  ejectment  upon  a 
Tordict  and  a  judgment  by  defitult  In  tbd  fijrst  ease  tbo  r^bt 
of  tbe  plaintiff  b  tried  and  determined  against  tbe  defendant ; 
in  tbe  last  it  is  confessed.**  Here  tbe  pbdntifl  under  tbis  count 
seeks  to  recorer  mesne  profits  for  premise$  to  wbicb  tbe  rigbt 
of  the  plaintiff  bas  not  preriously  been  tried  or  establisbed  by 
any  prerious  action  of  ejectnient  or  judgment  by  de&ult,  and  we 
are  now  called  upon  to  decide  wbetber  tbe  law  luid  down  in 
Aslin  y.  Parkin  is  still  applicable  to  tbis  case,  or  wbetber  a 
recovery  for  mesTie  profits  may  be  bad  witbont  first  trying  tbe 
plaintiff's  rigbt  of  property  and  obtaining  possession  of  tbe  Ifiid. 
No  case  was  cited  at  tbo  aigument,  aud  I  would  be  very  mucb 
astonished  if  any  oould  be  found,  in  wbicb  an  action  of  trespass 
for  mesne  profits  was  brought  before  tbe  pbantiff's  rigbt  was 
tried  in  the  manner  stated  in  tbat  case,  in  conformity  with  a 
practice  which  universally  prevailed  wbtto  I  was  at  tbe  Bar, 
and  which  bas  never  nntil  now,  to  my  ki^owledge,  been  depart- 
ed from  since- 1  have  been  on  tbe  Bench.  The  law  aind  practice 
of  the  Court  in  relation  to  actions  of  ejectment  and  for  mesne 
profits  in  my  apprehension  bas  undergone  no  material  ebangs 
since  the  Practtoe  Act  (Bev.  St,  Gb.  04),  bas  been  in  force, 
other  than  that  these,  like  all  other  aotiens,  are  to  be  prosecuted 
and  defended  in  tbe  names  of  the  real  parties  ooncenied,  Wbb 
tbis  difference  tbe  law  and  praelioe  applicable  to  both  are  still  sub- 
stantially the  same  as  they  were  before  tbat  Aet  was  passed. 
See  Eoscoe*s  y.  P.  Bmd.,  674 1  (Me  on  JSjfeefmenl,  6M; 
8dwyn*s  IT.  P.,  760-1 ;  Watetmam  on  Trespass,  (It  Ed.,) 
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5M;  in  all  if  whidi  books  it  wiU  be  foima  that  tile  actioQ  ht 
mem^  profiii  it  and  lut  always  beeii  coiiiiderod  as  oomeqiieiit 
upon  a  TCooftrjr  is  s^eolnonli  wtlhovt  wbich  it  cannot  be 


For  tbe  reasons  giren  T  am  of  opinion  rtiat  tbe  plaintiff  is  not 
entitled  to  reooTor  npon  either  of  the  eonnts  declared  upon,  and 
that  the  mto  fcr  setting  aside  the  non-snit  mast  be  dischairged. 


GARHATT  v.  GOOSELEY. 


In  u  mttkm  fpr  hiaw  t»  k»4.  Um  <lete><l»iit  piov^d  Um  MtftbUthS^iii  of  a  Honrm- 
lioul  Use  with  the  panon  from  wlkom  pUdatiff  oLdmad,  giving  tlie  betu  in  qii«tloD 
to  dataidMt.  Pkfartttr  sad  Mnani  batii  piwed  sabn^MBt  aoti,  Indiiatlog  owbot- 
■bip,  p«rfoniMd  1^  thMB  iwptetlwlj.  o«  ttie  lociu.  Vo  tiM  qoMtioB,  "^If  8.  6^ 
when  proprietor  d  tlie  laiid  of  pklntiff.  had  met  0.  &.  and  the  defendant  on  the 
hwdlatBairiD«.>a4HFB>dwitiithimaetnMtoaaogiheA.eiw*di  ptopnrty.  thai  the  tM- 
tara  side  of  the  itooe  wall  ihoold  be  the  wartarn  line  of  the  land  known  aa  the  A.  Ohonh 
propel  tj,"  tbe  Jmy  retained  thia  anawar,  "he(8.0-.)aald  ao***  and  found  a  rerdlct  for 
plaintiff.   B,  0.dklaajraohihlataBtivon7at«letriala«dwnen«teeB|r%<|loM. 

mid,  that  the  verdict  maat  be  let  aaide. 

This  was  action  of  trespass,  for  taking  down  a  stone  wall 
alleged  to  be  on  plaintifTs  land,  with  a  count  in  trover,  for 
remoTing  and  converting  the  stones  of  the  wfJl^  Defendant 
pleaded  in  justification  that  the  wall  removed  was  on  defendant's 
land.  Plaintiff,  by  leave  of  a  Judge*  pleaded  a  new  assignment, 
and  added  counts  of  trespass  and  trover ;  the  defendant  denied 
the  trespass  in  the  new  assignment,  and  pleaded  two  pleas  of  jus- 
tification to  added  counts,  setting  out  that  thej  were  for  the  same 
trespass,  and  limited  plaintiff  to  a  trespass  committed  on  defen- 
dant's land ;  on  those  pleas  plaintiff  joined  issue. 

The  cause  was  tried  before  Mr.  Justice  Smith,  at  Liverpool, 
in  October,  1876.  A  verdict  was  found  for  plaintiff,  and  a  rule 
nisi  to  set  the  verdict  aside  granted  by  the  learned  Judge,  and 
argued  January  ISth,  1877, 

3fr(%y,  Q^Cf  m  sappeort  of  yiik.«^There  is  no  proof  of  pot- 
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session  in  the  plaintiff.  There  is  no  trespass  proved  different 
from  that  justified  in  the  pleas  to  the  original  declaration  and 
added  counts.  The  new  asssignment  is  really  an  exact  repeti- 
tion of  the  declaration  to  which  we  had  pleaded  a  justification. 

The  defendant  has  the  right  to  restrict  the  plaintiff  to  one 
cause  of  action  and  to  justify  it;  1  Wcttermnn  an  Tresp(U8,ti2 ; 
B.  (£  X.,  653  ;  1  Q.  B.,n  ;  i  M.  S  W.,  895.  The  new 
assignment  here  states  that  the  trespass  is  as  to  the  same  stone 
wall.  See  Saunders  on  PI.  &  Ev.,  Vol.  8,  pt.  1,  p.  436;  1 
Chitty  on  PL,  689"  It  is  not  sufficient  merely  to  state  in  the 
new  assignment  that  the  plaintiff  proceeds  for  other  and  differ- 
ent trespasses  than  those  mentioned  in  the  plea  ;  he  must  shew 
by  the  new  assignment  that  they  are  different,  and  set  them  oat. 
There  must  be  evidence  of  trespass  in  another  place  and  at  a 
different  time  from  that  mentioned  in  the  plea  The  new  assign- 
ment waives  any  claim  for  the  trespass  mentioned  in  the  plea  ; 
1  Chitty  PI,  630  ;  Addison  on  Torts,  970,971  ;  6M.&  W,, 
295  ;  B.  i&  L.,  653-4.  Under  the  added  counts  also  the  pltff. 
should  have  proved  different  trespasses  from  those  mentioned  in 
the  plea  ;  he  has  not  done  so.  The  plaintiff  cannot  prove  one 
and  the  same  trespass  under  two  counts  ;  Lambert  v.  Hodgson. 
1  Bingh,,  817  ;  7  M.  i&  <?.,  316;  8  Waterman  on  Trespass, 
491.  Cites  also  6M.i&  W.,  174 ;  S  Bing.,  N.  0„  550;  ^  Saundr 
ers  PlS]Sv,(^t.  1), 899  & 482;  ^  T.i?.,  177;  6Mod,R,,  120; 
Roscoe's  N,  P.  Ev.,  839.  For  these  reasons  the  evidence  of 
the  tearing  down  of  the  stone  wall  mentioned  in  the  plea  of 
justification  should  not  have  been  admitted  to  prove  the  new 
assignment  or  added  counts. 

As  to  the  facts — ^a  conventional  line  was  proved  by  the  two 
Gooseleys.  See  Woodberry  v.  Gates,  Thomson's  Rep.,  255 ; 
James^  Rep,,  1  &69.  The  pleas  of  justification  to  added  counts 
have  been  proved,  and  plaintiff  adopted  the  restricted  sepse  put 
on  his  declaration  by  those  pleas  by  joining  issue  on  them  ;  B* 
<feZ,564. 

Meagher  (with  whom  was  Henry),  contra. — The  jury  have 
found  that  the  wall  was  on  plaintiff's  land  ;  they  have  found 
also  that  we  were  in  possession — we  have  taken  issue  on  the 
plea  of  justification.     The  added  counts  cover  everything.    The 
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defendant  bas  not  proved  any  justification  in  respect  of  rebuild- 
ing the  walls.  He  has  neidier  pleaded  nor  proved  a  justifica- 
tion to  the  count  in  trover  for  taking  away  the  stones  of  the 
wall.    Cites  8  El.  &  Bly  1. 

Young,  C.  J. — By  setting  up  in  your  added  counts  the  same 
matters  alleged  in  the  original  declaration,  you  attempt  to  do 
away  with  the  principle  that  a  new  assignment  admits  the  pre- 
vious pleadings. 

il/ea^ier.-— Our  new  assignment  is  accompanied  by  a  denial, 
by  leave,  of  the  pleas  of  justification.  But  there  is  really  no 
plea  to  the  count  in  the  declaration  for  converting  the  stones, 
and  consequently  the  verdict  is  sustained  as  to  that  count. — 
Chittyy  Jr.,  Free,  in  Pleading,  781  ;  H  M.  <k  W.,  582. 

The  CouKT.— The  question  really  is  as  to  the  conventional 
line. 

Meagher. — ^The  deeds  under  which  defendant  claims,  des- 
cribe his  land  as  running  to  the  walU  not  as  covering  it.  The 
wall  was  on  plaintiff's  land.  It  is  true,  parol  evidence  of  a  con- 
Tentional  agreement,  making  the  wall  a  party-line,  was  given, 
but  the  jury  have  disbelieved  that  evidence.  If  the  boundary 
was  settled  by  Jones  as  defendants  contend,  there  was  no  ne- 
cessity for  the  subsequent  settlement  of  it,  which  they  try  to 
prove.  The  defendant  has  not  proved  his  plea  of  leave  and 
license  from  the  trustees.  It  is  a  singular  fiict  that  there  is  un- 
contradicted evidence  that  Oarhatt  repaired  this  very  wall  from 
time  to  time  without  objection  from  the  defendant.  Admitting 
that  defendant  repaired  the  wall  also,  though  the  evidence  of  that 
is  not  strong,  the  common  user  would  shew  the  wall  to  be  com- 
mon to  both  parties,  and  not  defendant's.  Hunt  on  Boundaries, 
44,  113,  120. 

2/enry.— We  are  in  the  same  position  in  this  cause  as  if  a 
general  verdict  only  had  been -given  and  no  answer  to  written 
questions ;  Cemn  v.  Imperial  Insurance  {Jo,,  1  R.  &  C,  240. 
If  any  objection  was  to  be  taken  to  these  pleadings  it  should  have 
been  by  demurrer  or  special  motion.  The  plaintiff  may  new 
assign  and  reply  at  the  same  time  in  case  of  a  continuing  trespass ; 
12  M.  (6  Tr.,68«;  IS  M.  &  W.,  7Sl;12  Q.  J5.,885;  S  Taunt, 
20. 
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MoOajf,  Q.  C,  in  fe^y.— Xl  u  a  m^lar  hdt  thit  in  not  one 
of  the  deeds  under  wliieh  plainftiifolaims  is  tke  tftone  wall  men* 
tioned ;  diat  hct  goes  to  ahow  that  the  wall  was  not  on  their 
property.  It  is  tme  one  witness  states  that  Stl^Uh  Jime$,  who 
formerly  owned  b^di  properti^  pointed  ont  the'  boundary  of 
defendant's  land  as  being  along  the  inside  of,  and  not  including 
the  wall ;  but  Stephen  GfooaelUff^  who  once  owned  ]^nttff a 
property,  having  bought  from  Smith  Jonee  seven  years  after 
Jones  sold  the  other  property,  swore  that  his  line,  pointed  out  by 
Jones  himself,  did  not  include  the  wall  Willimm  Oooeetey 
also  swears  to  an  agreement  seven  years  after  Jones  sold  the 
property  now  belonging  to  plaintiflP,  between  the  then  ownen  of 
the  land,  fixing  the  boundary  sd  as  to  put  the  whole  wall  upon 
defendant's  land. 

WiLKiNS,  J.,  now  (February  5th,  1877,)  delivered  the  judg- 
ment of  the  Court : 

The  learned  Judge  who  tried  this  canto  evidently  attadied 
much  importance  to  the  evidence  Which  shewed  the  existence  of 
a  conventional  line,  that,  if  established,  would  be  decisive  of  the 
case  in  favor  of  the  defendant.     Baferring  to  the  evidence  on 
that  point,  he  adced  the  jury  to  say^  **  if  Stephen  Gooseley,  wh&k 
proprietor  of  the  land  of  plaintiff,  had  met  Charles  Gooseley 
and  the  defendant  on  the  land  in  question  and  agreed  with  them, 
as  trustees  of  the  African  Church  property,  that  the  western  side 
of  the  stone  wall  should  be  the  western  line  of  the  land  known 
as  the  African  Church  property  f "    A  careful  examination  of 
the  evidence  shews  by  the  testimony  of  Charles  Gooseley  and 
Stephen  Gooseley  the  aflBbrmative  of  tihat  question,  and,  although 
the  plaintiff  had,  after  that  testimony  was  given,  am|die  oppor- 
tuni^  afforded  him  to  contradict  it,  no  evidence  in  contradictkui 
of  it  or  that  affected  it  was  adduced.     If  such  conventional  hue 
was  then  agreed  upon  by  the  then  conterminous  proprietors 
without  fraud,  mistake  or  surprise,  and  none  such  appeared,  it 
shewed  the  agreed  eastern  line  of  the   then  owner,  in  whose 
shoes  the  plaindff  stood  at  the  trial,  to  be  the  western  line  or 
face  of  the  stone  wall,  and  as  a  consequence,  shewed  that  there 
was  no  foundation  for  the  plaintiff's  verdict.     The  eyidence— 
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very  strong  eridence— though  not  altogether^  perhaps,  ancontra^ 
dieted,  shewed  that  that  oonvention  was  afterwards  acted  upon  by 
the  tnistees  in  relation  to  their  dealing  with  the  wall.  There 
is,  also,  very  strong  evidence,  thoagh  to  some  extent  contradict- 
ed inferentiallyi  that,  at  the  original  laying  out  of  the  land  of 
the  trustees,  the  party  from  whom  they  derived  title  fixed  the 
western  face  of  the  wall  as  the  boundary  of  plaintiff's  land  to- 
wards the  east ;  in  accordance  with  the  Subsequent  proved  con- 
vention.  I  have  spoken  of  defendant's  acting  in  regard  to  the 
wall  subsequently  to  the  convention,  as  to  some  extent  contra- 
dicted. The  evidence  scarcely  warrants  my  observation  in  the 
last  respect  I  might,  with  more  propriety,  have  omitted  the 
qualification,  tor  the  evidence  of  any  act  done  by  plainti£[^  or  un- 
der him,  does  not  amount  to  proof  that  any  substantial  repair 
to  the  wall  was  ever  done  by  or  for  him  during  the  eight  years 
of  bis  title  previous  to  the  trial.  The  jury  answered  the  ques- 
tion spoken  of  by  me  as  submitted  by  the  learned  judge  thus:— - 
"  He  (Stephen  Gooseley)  said  so." — He  did,  indeed,  say  so,  and 
another  witness  confirmed  what  he  said,  and,  as  already  observ- 
ed, no  witness  gainsayed  what  he  said.  There  was,  thei?efore, 
on  this  pcnnt,  no  question  of  conflicting  statements  to  be  settled 
by  the  jury.  Why  should  not  the  learned  Judge  have  declared, 
on  the  authority  of  decided  cases,  what  the  law  was  governing 
the  state  of  fibcts  that  was  not  in  controversy,  as  he  in  fact  did  ? 
(See  MUMl  v.  Williams,  11  li.&  W.,  205.) 

I  am  of  opimon  that  the  state  of  facts  referred  to,  in  view  of 
the  authorities,  renders  it  our  duty  to  set  aside  this  verdict, 
which  rests  on  evidence  of  the  most  unsatisfactory  character. 
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LbBLANC  v.  McRAE. 

The  foreman  of  a  jury  which  found  a  verdict  for  defendant,  was  aooaain  of 
dast'B  wife  ;  this  fart  was  not  known  to  plaintiff  till  after  verdict,  thouflfh  his  attorney  stated 
to  defendant's  attorney  before  the  jury  annoaoeed  their  verdict,  that,  if  it  waa  for  defendant, 
it  would  be  8et  aside  on  account  of  the  relationship ;  the  Judge  who  tried  the  cause  was  eatlE- 
fied  with  the  verdict  fonnd. 

The  Ctourt  refused  to  disturb  the  verdict. 

This  cause  was  tried  before  Mr.  Justice  Smith,  at  Port  Hood, 
in  1876.  A  verdict  was  found  for  defendant,  and  a  rule  nisi  to 
set  the  verdict  aside  was  granted  by  the  learned  Judge  who  tried 
the  cause  on  the  ground  that  one  of  the  jurymen  was  related  to 
the  defendant.  The  rule  was  argued  January  10th,  1877,  be- 
fore four  Judges. 

Thompson,  in  support  of  rule,  reads  affidavit  of  plaintiff^s 
attorney,  alleging  ignorance  of  the  juror's  relationship  to  defen- 
dant until  the  jury  were  about  to  render  their  verdict.  Offers 
to  read  affidavit  of  plaintiff  made  pursuant  to  leave  of  the  Judge 
within  fourteen  days  of  the  granting  of  the  rule  nisi. 

Grraham,  contra,  objects  that  the  affidavit  cannot  be  read, 
not  being  mentioned  in  the  rule.  That  practice  is  well  establish- 
ed; 2  Gh.  Arch.  851. 

The  Court.  It  is  clear  that  this  affidavit  is  here  by  leave 
of  the  Judge,  sitting  as  a  Court,  and  that  you  have  had  notice 
of  it.     We  admit  it. 

Thompson  reads  affidavit.  The  case  on  which  we  rely  is 
Lynds  v.  Hoare,  1  R  &  C,  827.  recently  decided  in  this  Court. 
There  is  another  case  in  point  in  Billiard  on  new  Tinals,  152. 

Graham,  contra. — Beads  affidavit  of  E.  D.  Tremain,  defen- 
dant's attorney,  to  shew  that  plaintiff's  attorney  knew  of  the 
relationship  before  the  verdict. 

In  Fisher* s  Dig.,  6118,  the  case  of  Pearman  v.  McKay,  is 
cited  from  6  Jur.,  where  the  fact  that  a  juryman  was  interested 
in  the  verdict  as  a  Common  Councilman  was  not  brought  to  the 
notice  of  the  Court  till  after  verdict,  and  a  rule  for  a  new  trial 
was  refused.    Cites  2  Gray  281,  4  Eng.  L.  <fe  E.  li.  244, 1  B. 
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<fe(7.,68;.i&/PMife.,471;  iaPick.y^275;  Hil.N.T.AbS,St&oens 
N.  B.  Dig.,9»5 ;  S  Hwrlst  <fe  N.,  866  ;  7  Price,  808 ;  8  Bam. 
<t  Cress.,  417  ;  Fisher's  Ann.  Dig.  for  187 4^  under  «^Jury'* ;  30 

Thompson,  in  reply. — ^In  this  case  the  relationship  was  not 
discovered  till  the  trial  was  concluded,  and  the  jury  were  about 
to  give  in  their  verdict.     It  was  then  too  late  to  stop  the  trial. . 
Refers  to  case  cited  in  Fisher's  Digest 

McDonald,  J.,  now  (February   5th,   1877),   delivered   the 
judgment  of  the  Court. 

This  cause  was  tried  before- Mr.  Justice  Smith,  at  Port  Hood, 
and  a  verdict  was  rendered  in  favour  of  the  defendant.  A  rule 
nisi  was  granted  to  set  the  verdict  aside  onthe  ground,  af^shown 
by  affidavits,  that  the  foreman  of  the  jury  was  a  cousin  of  the  de- 
fendant's wife.  The  affidavit  of  the  plabtiff's- attorney,  upon 
which  the  rule  nUi  was  obtained,  shows  that  he  was  not  aware  of 
the  relationship  until  the  jury  had  returned  into  court  for  the  pur- 
pose of  rendering  their  verdict ;  but  the  affidavit  of  the  defen- 
dant's attorney,  though  it  does  not  cootradtct  the  other,  shows 
that  the  plaintiff's  attorney  told  him  that  if  the  verdict  should 
be  in  favor  of  the  defendant,  it  would  be  set  aside  for  the  reason 
mentioned.  This  was  before  the  jury  gave  their  verdict.  The 
plaintiff  was  not  aware  of  the  relationship  till  after  verdict. 
This  case  is  different  from  Lynds  et  al.  v.  JBoar,  1  R.  &  C.,. 
S27,  in  which  a  verdict  was  set  aside  on  account  of  the  relation- 
ship between  two  of  the  jurors  and  the  defendant,  because  in 
that  case,  though  some  of  the  plaintiflb,  who  were«  in  point  of 
fact,  but  nominal  plaintiffs,  did  not  show  that  they  were  ignor- 
ant of  the  relationship  till  after  verdict,  yet  the  plaintiff  who. 
caused  the  suit  be  instituted^  who  was  responsible  for  the  result, 
and  instructed  counsel  throughout  the  causey  ahowedi  clearly  that 
he  was  entirely  without  knowledge  of  the  relationship  till  after 
verdict.  There  the  Judge  who  tried' the  cause  was  dissatisfied 
with  the  verdictr— here,  he  is  not.  English  autherit|es  maintain- 
the  right  of  the  Ck>urt  to  exercise  a  sound  discretion  in  cases  of 
this  kind.  See  Sari  of  Falmouth  v.  Roberts,  9  M.  &  W.,. 
16 
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469;    ma   V.    Tales,   12   East,   229;    Williams   v.    Great 
Western  R.  Co.,  8  H.  &  N.,  869.     I  think  the  discretion  was 
properly  exercised  in  the  case  of  Lynds  v.  Hoar,  but  I  do  not 
think  that,  after  the  admitted  facts  in  this  case,  the  discretion  of 
the  Court  would  be  well  exercised  if  a  new  trial  were  granted. 
In  the  case  of  Doe  e  d.   JSarl  of  Ashburnham  v.  Michad 
€t  ah,  16  Q.  B.,  620,  when  the  cause,  which  was  to  have  been 
tried  by  a  special  jury,  came  on,  and  the  jury  were  being  em- 
pannelied,  a  special  juryman,  who  was  in  attendance  to  try  an- 
other cause,  answered  by  mistake  to  a  name  called  in  the  cause 
on  trial,  and  he  served  on  the  jury.     The  mistake  was  not  dis- 
covered till  the  jury  had  returned  into  Court  after  deliberation, 
and  were  being  called  over  before  giving  their  verdict     The 
defendant  then,  at  once,  objected  to  take  a  verdict  so  found, 
and  because  he  did  so  object  it  was  held  to  be  a  mistrial  and  a 
venire  de  novo  was  granted ;  the  court  saying  that,  if  the  mis- 
take was  discovered  after  verdict,  the  question  would  have  been 
a  very  different  one,  and  many  considerations  might  have  entered 
into  the  discussion  which  might  have  induced  the  court  not  to 
disturb  the  verdict.     So,  in  Dovey  v.  Hobson,  6  Taunt.,  460,  a 
rule  for  a  new  trial  was  granted  on  the  ground  that  the  objec- 
tions to  the  juror  being  known  before  verdict,  the  plaintiff's 
counsel  was  apprised,  at  the  time  that  he  took   the  verdict,  of 
the  peril  of  not  being  able  to  hold  it.     Wells  v.  Cooper,  30 
Law  Times,  N.  S.,  721,  which  is  the  last  case  I  have  seen  on 
this  question,  affirms  the  different  decisions  to  which  1  have  re- 
ferred, and  draws  distinctions  so  clear  that  it  seems  impossible  to 
misapprehend  where  the  exercise  of  the  discretion  of  the  court 
ought  to  begin  and  to  end,  in  cases  like  the  one  before  us.    If 
in  this  case  the  plaintiff's  counsel  had  taken  the  exception  when 
he  became  aware  of  the  existence  of  the  relationship,  which  was 
before  the  vei^ict,  he  might  now  seek  for  a  new  trial  with  an 
•entirely  different  case,  but  he  has  chosen  to  run  the  risk  of  an 
adverse  verdict  and  to  depend  upon  a  mistake  to  have  it  set 
aside  if  adverse.     It  does  not  appear  by  the  affidavits  or  other- 
'  wise,  that  t^ie  verdict  was  against  the  evidence,  or  that  any  in- 
justice  was  done,  and  I  am  of  opinion  that  the  rule  nisi  must  be 
4iBcharged. 
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Plftintlff,  who  hai  pnrdiased  defendant's  stock  in  trade  and  leisod  his  premises  at  B.. 
save  defendant  his  note  foi  3S00,  in  consideration  tliat  defendant  wouM  sell  the  good  will  of 
tils  busrineis  to  plaintiff,  and  would  not  interfere  with  him  for  the  term  of  five  years.  This 
agreement  was  not  \m  writing.  Defendant*  within  the  period  of  five  years,  returned  to  9. 
and  set  up  basinen  there,  so  as  to  interfere  with  plaintiff. 

Held,  that,  while  plalntilT  could  not  reoo\-«r  for  breach  of  this  aiavement,  not  being  in 
writing,  and  not  to  be  performed  within  one  j^ear,  he  could  recover  under  tlie  com  mou 
counta  for  money  paid,  and  that  his  verdict  for  $200  must  be  sustained. 

ITiis  was  an  action  brought  to  recover  damages  for  breach  of 
a  verbal  agreement  respecting  the  lease  and  sale  of  certain 
premises^  and  the  good  will  of  a  certain  business  in  Shuben- 
acadie ;  the  common  counts  were  also  added  to  plaintiff's 
declaration,  for  money  paid  by  him  for  the  good  will  of  the  busi- 
ness. The  cause  was  tried  before  Mr.  Justice  DesBarrbs,  at 
Halifax,  in  April,  1876,  and  a  verdict  found  for  plaintiff  for 
$800,  the  amount  alleged  to  have  been  paid  by  him  for  the 
good  will  of  the  business  and  as  a  consideration  for  a'  promise 
by  the  defendant  not  to  do  business  at  Shubenacadie  within  five 
years.  A  rule  nisi  to  set  the  verdict  aside  on  the  grounds 
that  the  verdict  was  against  law  and  evidence,  that  the  learned 
Judge  had  misdirected  the  jury,  and  that  evidence  had  been  im- 
properly received,  was  granted  by  the  court  and  argued  before 
four  Judges,  January  9th,  1877. 

Sedgewicky  in  support  of  the  rule. — The  learned  Judge  mis- 
directed the  jury  in  regard  to  what  constituted  the  good  will  of 
the  business.  The  plaintiff  swore  he  gave  the  defendant  his 
note  for  $200  for  the  good  will  of  a  business  worth  a  nett  profit 
of  $3000  a  year,  and  also  that,  in  consideration  of  the  $200, 
defendant  promised  not  to  do  business,  in  the  same  place,  with- 
in five  years.  Defendant  denied  the  latter  part  of  the  statement, 
and  we  complain  that  the  learned  Judge  instructed  the  jury 
that  defendant's  statements  involved  an  anomalous  view^  of  what 
constituted  "good  will."  See  Joyce  on  Injun ctions,  500.  The 
good  will  of  a  business  is  not  easily  defined,  but  does  not  neces- 
sarily involve  the  idea  that  the  vendor  shall  not  do  business 
again  in  the  same  place. 
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There  is  a  Yariation  between  the  declaration  and  the  proof 
The  declaration  alleges  that  the  $200  was  paid  for  the  good 
will  of  the  business  only.  Cites  6  Beav.j  276,  for  definition  of 
good  will  of  business. 

An  agreement  such  as  is  here  sought  to  be  recovered  on 
should  be  in  writing,  under  the  statute  of  frauds,  being  for  more 
than  a  year.  This  case  is  one  which  should  certainly  not  be 
made  an  exception  from  the  Statute.  The  lease  and  the  other 
agreements  relating  to  the  transactions  between  the  parties  were 
in  writing,  while  this  was  verbal.  Brown  on  Statute  of 
F^rauds,  280.  The  case  which  goes  against  us  is  in  97  Mass. 
R.y  208.     lliere  is  no  English  decision  in  which  this  exception  | 

to  the  Statute  is  upheld.     The  reasoning  of  the  American  an-  i 

thorities  is  that  an  agreement  like  this  might  be  performed  with- 
in a  year  by  the  death  of  the  party.  But  tWs  contract,  if  good 
at  all,  can  be  enforced  against  the  executors.  2  W.  Blackst., 
857  ;  Williams  on  Ex'ors.,  1498. 

&raAam, contra. — The  learned  judge,  while  remarking  that  the 
defendant's  understanding  of  the  meaning  of  the  "  good  will"  was 
anomalous,  yet  told  the  jury  clearly  that,  if  they  believed  the  defen- 
dant's testimony  they  should,  give  him  a  verdict.  This  contract 
was  completed  on  one  side,  by  Meek,  who  paid  the  $200,  with- 
in the  year  ;  it  is  therefore  not  within  the  Statute.  In  the  case 
of  Whitaker  v.  Walsh,  2  Pugsley>  N.  B.  R.,  489,  the  facts  were 
substantially  similar  to  those  in  this  case  ;  there  the  Court  held 
that  an  agreement  to  quit  business  for  a  year  was  not  within  the 
Statute,  because  money  had  been  paidf  and  notes  given,  and  the 
contract  performed  by  the  other  party.  Cites  3  B^  &  Ad.,  689 ;  10 
U.a,  Q.B.,  630 ;  11  Metcdlf,  411 ;  11  Gray,  168.  No  au- 
thority  has  been  cited  to  shew  that  the  defendant's  executors 
could  be  prevented  from  carrying  on  the  business.  There  is  no 
need  of  referring  to  the  evidence  ;  the  jury  disposed  of  that 

Sedgewkk,  in  reply. — Fart  of  the  consideration  of  thii 
allied  contract  wastbat  plaintiff  was  to  keep  the  premises  for 
five  years.    Besides  the  note  was  for  three  years. 

SMitH,  J.i  now  (February  Sth,  1877,)  delivered  the  jirfg- 
ment  of  the  Court : 
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This  is  a  xvleniai  to  set  asifje  a  verdict  for  tl^e  plaintiff  for 
$200,  The  cause  was. tried  before  Mr*  Justice  DesBarrbs,  at 
Halifax,  in  March  last.  The  declaration  contains  .thsee  counts 
setting  out  a  spepial  agreement  and  also  the  ordinary  money 
counts.  The  agreement  on  wh^ch  the.  plaintiff  seeks  to  recover^ 
we  must  assume,  to  have  been  established  by  the  findings  of  the 
jury.  It  appears  that  th^  deiendan)^  in  the  year  1871>  was 
doing  business  as  a  general  tracer,  at  Shubenacadie,  in  tl^ie 
County  of  Halifax,  and  llut  the  plaintiff* wa?  then  in  his  employ 
as  a  clerk;  that  the  defendant  agreed  to  ^ell  and  the  plaintiff 
to  purchase  the  stock  in  trade  of  the  defendant;  fcj  the  sum  of 
$1441.16;  and  that  a  written  lease, of  the  premisesi  &o.,  where 
defendant  lived  and  carried  on  saidvbusiness,  was  then  executed 
to  defendant  for  the  period. o|  five  years^  at  an  aj\nual  rental  of 
$100  per  annum.  It  was  also  a^ree^d^  as -we  must.n^w  assume 
to  have  been  the  fact,  that  in  consideration  of  th^.sup:!  of  $200 
additional,  for  which  the  plaintifi  gave  to  the  cl^fendant  his  note 
payable  *'  thirty-six  mont^  after  date,"  and  which  appears  to 
have  been  received  a^d  accep^d  as  an.  executicin  on^plaintff's 
part  of  the  contract,  he,  the  defendant,  would  S(|ll  the  good  will 
of  the  said  business  to  the  plaintiff,  an^  wpuld  not  interfere  with 
him  for  the  term  of  five  yea^.  The  lease  made  no  reference  to 
this  agreement,  and  it  is.  admitted  not  to  l^ye  been  in  writing. 
The  breach  assigne[d,  and  relied  upon  by  plaintiff,  is  that  tl^e 
defendant,  did  return  to  Shubenacadie  within  the  specified 
period,  of  five  years^,  and  set  up  badness  thfsre  of  a  like  charac- 
ter a?  plaintiff's,  andtheret^y-interfered  with  him. 

I  think  there  is  but  one  quesUpn  h^re  for  the  cotiaideration  of 
the  court,  the  jury  hayii^  foupd,  the  issues  in  &ct  upon  suf^ 
ficient  evidenpe.again^t  the  defe^da^t^  ,and  that  ifl^  whether  the 
^reementy^a  breaph  of  which  i^  coxi^plf^in^  of,  not  being  ip 
writing,  is  within  the  op^ratipi^  of  the  statute,  of  fraufis.  The 
drd  Sec.,  Chap.  83,  Boyised,  l^t^tutes,  4ith  Series^  like  the  Eng- 
lish Act,  provides,  '-' Ths^  no.  apt^qn,  ahall,  be.  brought,'' 
ampng  otl^r  casea.give«i, '^  uj>onj  any  agref^m^^ti  that  is  not  to 
-<'  be.  perfomied.  within^  th^  space,  pf  one  ye$x  frpq^  the  making 
**  theieofi  unlau^  the  agreeifieQt  upoii^wbich  the;iH;tion  shall  be 
'«  brought,^  or  sojoia  m^mpr«u^^m  then^of,  G|)iallbe  ip.  writing," 
and  signed  by  the  party  sought  to  be  charged  thereby. 
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It  was  contended  by  counsel,  at  the  argument,  that  the  agree- 
ment in  question  came  within  the  operation  of  this  section  of  the 
Statute,  as  defendant's  undertaking  wps  not  to  be  performed 
within  one  year,  and  not  being  reduced  to  writing,  no  action 
could  be  brought  upon  it.  On  the  other  hand  it  was  urged 
on  behalf  of  the  plaintiff  that  it  did  not  come  within  the  opera- 
tion of  the  Statute,  because  the  contract  was  completely  executed 
on  the  part  of  the  plaintiff  within  the  year.  The  position 
thus  taken  by  the  defendant's  counsel  opens  up  a  question  of 
some  nicety  and  of  considerable  importance.  I  have  not  only 
looked,  with  great  care,  into  the  cases  cited  on  the  subject,  but 
have  examined  all  that  were  accessible  to  ]|ie.  There  are 
several  cases  among  the  English  and  American  authorities 
which  would  appear  to  go  the  length  of  deciding,  that  an  agree- 
ment whereby  all  that  is  to  be  done  by  the  plaintiff,  constituting 
an  entire  consideration  for  the  defendant's  promise,  is  capable 
of  being  performed  within  a  year,  and  no  part  of  what  plaintiff 
is  to  do,  constituting  such  agreement,  is  intended  to  be  postponed 
until  after  the  expiration  of  the  year,  is  not  within  the  statute 
of  frauds,  notwithstanding  the  performance  on  the  part  of  the 
defendant  is,  or  may  be,  extended  beyond  that  period.  In 
Smith  V.  Neah,  2  C.  B.,  N.  S.,  67 ;  in  Knowlman  v.  Bluett, 
L.  Rep.,  9  Exch.,  it  was  held  that  the  agreement  was  not  within 
the  Statute  because  it  might  have  been  performed  within  the 
year;  but  Bramwel,  B.,  in  the  same  case,  declined  to  express 
an  opinion  that  the  statute  of  frauds  did  not  apply  when  the  con- 
sideration was  executed,  and  said,  "  in  Souch  v.  Strawbridge,  (2 
'*  C.  B.,  808).  TiNDAL,  C.  J.,  expressed  an  opinion  that  the  statute 
"of  frauds  did  not  apply  to  an  executed  consideration;  the  other 
Judges  neither  assented  or  dissented."  Donellan  v.  Heed,  S 
B.  &  AdoL,  899;  Oherry  v.  Heming,  4  Exch.,  631  ;  Bmce- 
girdle  v.  Heald,  1  Barn.  &  Aid.,  722,  are  cases  in  point- 
There  are  several  American  authorities  also  which  coincide 
with  the  doctrine  laid  down  in  the  above  cases.  I  must  confess 
that,  to  my  mind,  if  by  these  decisions  the  courts  uphold  a 
doctrine  to  the  extent  they  would  appear  to  do,  viz.,.  that  an 
executed  consideration  is  sufficient  to  take  the  whole  agreemeni 
out  of  the  operation  of  the  Statute,  they  must  virtually  disre- 
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^rd  both  its  tenas  and  the  beneficial  objests  of  its  adoption. 
In  Smithes  Leading  Ccues,  vol.  1,  p.  145,  Donellan  y.  Reade 
is  severely  questioned.  **  It  may  well  be  doubted/'  says  Brown 
in  his  book  on  Frauds,  sec.  890,  •*  indeed,  whether  this  doctrine 
**  would  ever  have  been  accepted  in  England,  if  the  question 
**  had  not  uniformly  arisen  on  cases  where  the  stipulation  sought 
•*  to  be  enforced  related  solely  to  the  payment  of  the  money  con- 
'*  sideration.  In  such  cases  it  is  a  mere  point  of  form  in  bring- 
**  ing  the  action,  the  plaintiflf' s  right  to  recover  on  the  indebitd- 
•*  iu8  assumpsil  (which  count  is  uniformly  found  to  have  been  in- 
"  sorted  in  the  declaration)  being  clear.  It  never  has  been  held 
"  in  England  that  an  agreement  to  do  some  act  after  the  ex- 
*'  piration  of  a  year,  in  consideration  of  a  payment  of  money 
"made  presently,  was  binding."  In  Cocking  v.  Ward^  1  C. 
B.,  858,  TiNDAL,  J.,  delivered  judgment  and  held  that  an 
action  on  an  agreement  within  the  Statute  of  Frauds  could  not 
be  maintained,  although  executed  on  the  part  of  the  plaintiff. 
In  Kelly  v.  Webster,  12  C.  B.,  «82  ;  the  court  adopted  this 
authority  as  sound  law.  It  appears  to  me  most  difficult  to 
reconcile  those  English  cases  which  hold  that  the  memorandum 
of  the  agreement  must  show  the  consideration,  because  the  word 
agreement  embraces  the  undertakings  on  both  sides,  with  those 
which  hold  that  the  same  word  in  the  preceding  ckuse,  may  em- 
brace only  the  stipulations  on  one  side.  It  occurs  to  me  that  the 
most  reasonable  and  evidently  the  most  consistent  doctrine  to 
apply  to  these  classes  of  cases,  is  that  so  ably  enunciated  by 
Ch,  J.  Rbdpield,  in  delivering  judgment  in  Pierce  v.  Paine*s 
EstatCy  28  Vermont  R.,  84.  The  character  of  the  Court  and 
the  ability  of  the  opinion  give  to  this  authority  much  weight, 
as  remarked  by  Brown  in  his  work  on  Frauds,  p.  293.  I  quite 
concur  in  the  view  expressed  by  that  eminent  Judge,  that,  while 
no  action  can  be  sustained  on  the  agreement  itself,  in  the  face  of 
the  words  of  the  Statute  already  referred  to,  which  are  that  no 
action  shall  be  brought ''  unless  the  agreement  or  some  memo- 
fandum  or  note  thereof  shall  be  in  mnting/*  yet,  if  the  con- 
sideration be  paid,  within  the  year,  or  not,  and  the  party  who 
has  received  such  payment  or  consideration  repudiates  the  con- 
tract, and  sets  up  the  statute,  a  recovery  back  of  the  monet 
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under  the  common  counts  can  be  had.  The  langoagp  of  the 
Court  in  the  caseof  8onch  y.  Strawbridge, is  commented  upon 
by  Ch.  J.  Bbdpield,  thus  : — ^*  If  this  contract  has  been  per- 
*' formed  on  one  side,  in  such  a  manner  that  the  performance 
'<  goes  to  the  benefit  of  the  other  party,  whether  this  was  done 
''  within  the  year  or  not,  it  undoubtedly.  lay/B  the  foundation  of 
**  a  recovery  against  the  party  benefited  by  such  performance- 
*'  But  when  the  contract,  on  the  part  of  this  party,  was  not  to 
''  be  performed  within  one  year  from  the  time  it  was  made,  the 
''recovery  is  not  upon  the  contract,  but  upon  the  qwintutn 
"  meruit^  or  valebcU,  or  upon  money  counts.  It  is  a  recovery 
"  back  of  the  consideration  of  a  contract  upon  which  no  action 
*'  will  lie,  and  which  has  been  re{>udiated  by  the  other  party." 
And  again  that  learned  Judge  says : — *'  It  is  thbt  portion  of  the 
'*  agreement  or  the  contract  sued  upon,  which  comes  within  the 
<<  Statute  by  not  being  to  be  performed  within  the  year,  and 
'^  not  that  portion  of  the  agreement  which  constitutes  the  con- 
**  sideration  of  the  promise  sued  upon.  It  will  make  no  differ- 
'^ence  in  regard  to  recovering  the  price  of  the  consideratioc, 
**  whether  it  is  paid  down,  or  paid  within  the  yfear,  or  after  the 
"  expiration  of  the  year ;  or  whether  it  is  agreed  to  be  paid  at  one 
*'  time  or  another.  If  it  has  been  paid,  «o  as  to  go  for  the  bene- 
"  fit  of  the  other  party,  at  any  time,  and  be  does  not  perform 
^'  the  contract  on  his  part,  a  recovery  may  be  had,  but  net  upon 
"  the  special  contract,  if  not  to  be  performed  in  the  year,  bat 
<<for  the  consideration  paid,  or  performed  by  the  plaintiff,  and 
<'  which  came  to  the  use  of  the  defendant."  It  ap{)eal«  to  me 
the  opinion  of  the  Court  in  this  case  must  be  aeceptable  to  every 
legd  mind.  The  criyfect  of  this  part  of  the  Statute  was  to  shut 
out  the  proof  of  verbal  contracts,  when  firara  the  length  of  time 
the  witness  xAigbt  fail  to  remember  the  pre<nse  terms  of  the 
agreemefkt 

The  danger  of  fraud  and  perjory  is  mainly  connected  with 
the  proof  of  that  portion  of  the  contract  sued  u^xm,  and  in  the 
language  of  the  Court  in  the  c^kse  I  am  referring  to,  "  if  that 
"  is  not  to  be  performed  within  the  yeai^,  in  otir  judgment,  no 
**  action  can  be  sustained  upon  the  contract  or  agreement,  cob- 
**  sistently^  with  a  fair  interpretation  of  the  Statute ;  add  this,  we 
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*^  think,  is  the  only  consiBtent  result  of  the  decided  cases  upon 
•*  the  point." 

In  S  ParsoTis  on-  Onniracts,  p»  S 19,  it  is  laid  down  that  when  a 
contract  originally  within  the  Statute  **  has  been  entirely  execu- 
**  ted  on  one  side,  and  nothing  remains  but  the  payment  of  con- 
"  aideration,  this  may  be  recovered  notwithstanding  the  Statute," 
and  this  author  cites  the  case  of  DoneUan  v.  Read  in  support 
of  this  position,  and  adds : — "  But  whether  a  recovery  can  be 
**  had  on  the  original  contract,  or  only  on  a  quantum  meruit^ 
*'  is  not  entirely  cleat  upon  the  authorities.  Upon  principle 
"however,  we  should  say  that  a  recovery  in  such  case  can  be 
**  had  only  upon  a  quanium  meruit,^'*  and  he  cites  Cocking  v. 
Ward,  aheady  referred  to.  In  my  opinion  this  action  cannot 
be  maintained  upon  the  special  contract,  but  in  view  of  the  decis- 
ions to  which  I  have  adverted,  I  think  the  plaintiff  is  entitled  to 
retain  his  verdict  under  the  common  counts  in  his  declaration. 
The  case  of  Oocking  v.  Ward  is  an  authority  to  this  point. 
There  the  verdict  wasageneisal  one  for  £100  damages*  The 
Court  decided  on  argument  that,  although  the  Statute  of  Frauds 
pirecluded  the  plaintiff  from  recovering  nn  the  special  agreements 
he  Was  entitled  tohie  vevdict  on  Bsn  account  stated,  of  which 
there  was  evidence.  The  case  of  M&Danald  y.  McDonald, 
James'  Reports,  p.  41, ^stabKshed  the  right,. if  any  doubt  could 
exist  on  the  subject,  of  a^partyto  recoverhack  money  paid  under 
the  count  for  naoney  had  and  received  upon  a  void  contract,  and 
which,  in  eqoity  and  good  conscience,  tl^  defendant  had.  no 
right  to  retain.     I  thmk  the  rule  should  be  discharged. 
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ROBERTSON  et  al.  v.  LOVETT  kt  al. 

Plaintiffs  insnred  a  x-eaael  tn  the  offioe  of  defendants  on  October  27th,  18'^,  by  me«Jis  of 
the  usnal  application  slip,  leaving  the  broker  to  till  np  the  polioy  In  tlie  umial  vay.  On  tfad 
8l8t  October  the  Directors  of  defendanto'  Company  made  sn  entcy  In  tiieir  record  book  in 
the  following  words,  **  Not  allowed  under  the  policy  to  proceed  to  any  port  ia  South  Greeit- 
Und,"  which  they  Inserted  Id  pUintlfh'  puUcy.  The  policy  was  not  delirered  to  plaintiff* 
till  the  Ut  of  Jane,  18G  5.  The  first  Inthnatiou  plaintiffs  had  of  this  new  condition  was  a  notice 
nerved  upon  them  on  the  12th  Jane,  18>56,  after  the  vessel  had  sailed  to  a  port  in  South  Oraeu 
land.  Tlie  vessel  was  lost  on  the  ISth  Angost,  1866,  and  proof  of  loss  exhibited  on  the  23nd 
Sept.,  19G6.  Plaintiffs  brought  action  on  the  policy  on  the  2)th  September,  1872,  with  added 
coanr«  for  the  non-dellver}'  of  a  policy  In  acourd.uic«  with  the  original  contract.  Defendants 
pleaded  the  Statute  of  Limitations  to  these  adaed  codiits. 

H.ld,  that,  an  the  action  f  r  breach  of  contnict  would  have  lain  if  brought  after  the  de 
livery  of  the  policy  in  June,  1866,  and  before  the  loss,  it  was  barred  by  the  Btatuttf". 

Young,  C.  J.,  now  (February  5th,  1877),  delivered  the 
judgment  of  the  Court. 

This  is  an  action  on  the  same  policy  which  has  been  several 
times  before  this  Court,  the  plaintiffs  having  obtained  four 
several  verdicts  against  separate  underwriters,  and  the  last, 
which  we  are  now  to  review,  having  introduced  a  new  element 
in  the  Statute  of  Limitations,  which  we  are  surprised  and  regret 
to  see  pleaded  by  insurers  against  an  honest  claim.  The  Court 
of  Queen's  Bench  lately  denounced  in  strong  terms  a  defence 
set  up  by  underwriters  under  the  stamp  act»  which  an  indignant 
public  opinion  forced  them  to  renounce  after  a  decision  in  their 
favor,  and  we  would  "be  well  pleased  were  these  underwriter*  at 
Yarmouth  to  pursue  the  same  course.  The  "  Rising  Dawn," 
valued  at  $21,000,  was  insured  from  the  time  she  was  built,  for 
a  portion  of  her  cost,  in  the  unincorporated  Commercial  Insur- 
ance Company  of  Yarmouth,  in  which  both  the  parties  to  this 
suit  are  shareholders,  and  one  of  her  policies  expired  on  the  25th 
October,  1865.  On  the  27th,  by  the  usual  slip,  countersigned 
by  six  of  the  Directors  and  by  the  plaintiffs,  the  barque  was 
insured  in  the  sum  of  $2000  for  12  months  at  8  per  cent.,  large 
insurances  having  been  effected  elsewhere,  all  of  which  have 
been  paid  except  this  one  by  the  defendant  and  his  associates. 
The  plaintiffs  gave  a  note  for  the  premium,  leaving  the  broker 
to  fill  up  the  policy  in  the  usual  way,  which  remained  in  his 
possession.     But  the  Directors,  in  pursuance,  it  would  seem,  of 
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a  previous  purpose  of  which  the  plantiffs  had  no  iuformation, 
on  the  81st  October  made  an  entry  in  their  record  book  in  the 
following  words:  **  Not  allowed  under  the  policy  to  proceed  to 
any  port  in  South  Greenland/'  which  they  inserted  in  plaintiflPs* 
policy.  The  first  intimation  the  plaintiffs  had  of  this  new  con- 
dition was  a  notice  served  upon  them  on  the  12th  June,  1866, 
after  the  vessel  had  sailed  from  Boston  to  a  port  in  South  Green* 
land,  and^  when  one  of  the  plaintiifs  remonstrated  with  the 
broker,  he  was  assured  that  the  clause  did  not  refer  to  him.  It 
was  said  at  the  argument,  in  vindication  of  the  obstinate  and 
protracted  defences  in  this  case,  that  the  broker  had  died  before 
the  last  evidence  was  given,  and  that  there  was  something  in  it 
that  was  not  visible  to  the  eye,  but  nothing  can  alter  the  fact 
that  the  policy  was  materially  altered  after  the  risk  had  been 
accepted,  and  the  service  of  the  notice  of  12th  June  implies  that, 
if  known  at  all,  it  was  only  recently  made  known  to  the  plaintiffs. 
The  fault  the  plaintiffs  committed  was  in  trusting  to  any  assur- 
ances instead  of  insisting  that  the  clause  should  be  struck  out. 
This  they  should  have  done,  or  reinsured  and  brought  au  action 
for  breach  of  contract.  On  the  12th  of  August,  1866,  the  ves- 
sel was  lost,  and  proof  was  exhibited  on  the  22nd  September, 
when  the  claim  was  resisted,  and  a  long  negotiation  followed,  in 
the  course  of  which  the  Directors  were  instructed,  at  a  meeting 
of  the  shareholders  duly  called,  to  pay  the  amount,  which  they 
did  not  do,  and,  having  made  an  offer  to  pay  half,  which  the 
plaintiffs  agreed  to  accept,  they  withdrew  the  offer  that  had 
come  from  themselves.  Actions  were  then  brought  on  the 
policy,  which  could  not  be  sustained,  the  Greenland  clause  being 
on  the  lace  of  it,  and  counts  were  added,  the  5th  and  6th  of 
which  in  this  suit  are  founded  on  the  non-delivery  of  a  policy  in 
accordance  with  the  original  contract.  In  one  of  these  actions, 
Robertson  et  cU,  v.  Dadman,  reported  in  1  Russell  &  Chesley, 
50,  the  Court  gave  judgment  tor  the  plaintiffs,  and  would  have 
given  a  like  judgment  here  but  for  the  pleas  setting  up  the 
Statute  of  Limitations.  And  the  effect  of  that  Statute  and  the 
determination  of  this  suit  turn  upon  a  single  point.  The  policy 
was  executed  October  S5,  1865,  and  it  was  delivered  to  the 
plaintiffs  about  the  lat  of  June,  1866.     The  damage  resulted  to 
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the  plaintii&  io  the  rejeotiim  of  theii:  cUim  on  Jthe  S^d  Septem- 
ber, which,  if  admitted,  would  haTebecome  pi^jajble  on  the  22Dd 
December,  186&..  This  action,  was  cooimenced  on  the  20th 
September,  1872,  and  as  the  Statute  req-uii;ed  it  to  be  brought  i 

within  six  years  next  after  the  cause  of  action,  the,  question  is, 
when  did  the  right  of  action,  accrue?    If. iu  October,  1865,  or  i 

June,  1866,  the  action  was  too  late.    If  on  the  22nd  September,  | 

1866,  it  is  saved  by  two  days..  Now>  if  the  action  had  been 
brought  iu  October,  1865,  after  the  execution  of  the  policy 
with  the  Greenland  clause,  or  in  June,  1866,  after  its  delivery 
but  before  the  loss,  it  would  have  lain,  but  the  plaintiffs  could 
have  recovered  only  nomiaal  damages-: — a  point  that  arises,  as 
we  shall  see.  in  some  of  the  decisions* .  If,  agaiii,  the  action  had 
been  brought  within  six  yeacs  of  the  first,  or,  as  I  am  inclined  to 
think,  of  the  second  of  these  periods,  after  the.  rejection  of  the 
claim,  full  damages  would  have  been,  recoveied.  But,  having 
been  brought  on  the  20th  September,  1872,  the  Statute  applies 
unless  the  right  of  action  wa^  suspended  till  proof  of  loss  on  the 
22nd  September,  1866.  I  state  these:  propositions  the  more 
exactly,  becausa  they  differ  somewhat  from  the  views  so  ably 
presented  to  us  at. the  argumeati  though  the  main  question  is 
the  same. 

Now,  the  leading  principle  in  Angdl  on  Irimitatiotis,  124, 
and  in  Darby  i&  Bosanq^i^l^s  Treatise  oa  the  Statute,  24,  (both 
Library  Editions),  and  in  all  the  English  cfises,  including  the 
wheat  case  of  Batthy  v.  Panlkr^ery^  B-.^  AJd.  288,  is  this, 
that  the  breach  of  contract  is  the  cause  of  action,  and  that  the 
Statute  runs  from  the  time  oi  thehreacb^.and.  not  from  any 
resulting  or  collateral  damages-.ococisioaedl  thereby.  From  that 
point  of  time  the  Statute  begpjis. to ^run,  and  when  ooce  it  begins 
to  run  nothing  can  stop  it  The.  breach,  of  the  oootract  is  the 
gist  of  the  action,. and  the  apeeial  diuvsges. come  iui  not  as. a  new 
or  independent  cause  of  action,. but  meve}y  as; a  measure  of  the 
damages  resulting,  from  the  original;  brea^sh.  In.  Hopoell  v. 
Toung,  5  B.  &  Or.,  269^.  Bati.bt,  Jx,  said :  ''  The  only  ques' 
^'  tion  is,  what  ia  the  oause  of^aotioa  ?  It,^pei|r|i  to  me  that  the 
'^•misconduct  of  the.  defendajit  ia  the  g^  of  the  aptioo*  If  theal- 
**  legation  of  special  damage  had  been,  whpllf  ,oiiiitted».the  plaintifi 
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**  would  har^  beeii  etiCitlddto  a  verdict  for  nominal  damages.  *'  So 
aho  QoUinpe  y.  Beynfixod,  9  Ad.  &  Ell.,  6J8 ;  Hemp  v.  Oar- 
land,  4  Q.  B.,  619;   VifAeii  v.  dpnpsony  8  El.  &  BL,  344. 

The  rule  so  firmly  established  was  frankly  conceded  at  the 
argument,  but  two  cases  were  relied  on,  which  I  have  examined 
with  a  lively  interest,  in  the  hope,  1  must  acknowledge,  that 
they  would  show  some  modification  applicable  to  the  case  in 
hand.     But  neither  of  them  will  do. 

The  first  of  these,  Huntlyy.  Sanderson,  1  Cr.  &  M.,  467,  was 
held  to  be  a  case  of  indemnity  against  the  drawing  of  a  bill  of 
exchange  by  the  plaintiff  as  agent  of  the  defendant.  The  bill 
was  not  accepted,  and  plaintiii,  some  years  afterwards,  was  ar- 
rested for  and  had  to  pay  the  amount.  He  might  have  brought 
an  action  for  the  non-acceptance,  when,  as  defendant's  counsel 
suggested,  a  jury  might  perhaps  have  given  him  the  whole 
amount  to  put  him  in  funds  to  meet  the  bill,  but  Bayley,  B., 
remarked,  "  No  jury  could  by  law  have  given  him  such  dam- 
ages,'' and  counsel  rejoined,  *^  l*he  amount  of  damages  not  being 
ascertained  is  certainly  no  criterion."  The  plaintiff  brought  this 
action  after  bis  arrest,  and  the  Court  held  that  the  promise  to 
indemnify  was  the  promise  the  law  would  imply,  and  not  the 
promise  to  accept,  and  that  the  Statute  of  Limitations,  on  that 
account,  did  not  apply. 

In  the  second,  Wtlkindon  v.  Verity,  L.  R,  6  C.  P.,  206,  the 
defendant,  in  1859,  wrongfully  converted  plate  in  charge  of 
Churchwardens,  of  wliich  they  were  ignorant  till  1870,  when 
there  was  a  demand  and  refusal,  and  an  action  was  brought,  and 
it  was  held  that  the  Statute  did  not  apply.  The  Court  said  ; 
"  If  this  had  been  an*  action  for  damages  for  the  conversion  of  the 
**  plate,  in  which  the  demimd  and  refusal  would  have  been  only 
*^  evidence  of  a  conversian,  the  defence  opon  the  Statute  must  have 
**  been  sustained.  Nor  cMld  the  ignoranceof  the  plaintifis  or  their 
**  predeceMoors  have  ^evented  it*  operation.  Th^s,.  however/is 
''  not  the  present  case,  in  which  the  plate  was  originally  taken.for 
**safe  custody,  t^be  fettered  when  required/*  And  the  maxim 
applied :  Qui  doU  dtsiii  p^^Midert  pro  piMitdente  damnaiur* 

In  ih^Htzst  India  C&tnp^ny  v.  Punt,  I  L.  &  E.,  48,  Lord 
Gamfbbll/  in  d^v«rilig'thd  judgment  of  ^tbe  Privy  Council^ 
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after  remarking  on  the  extreme  hardship  to  the  phdntiff  of  the 
defendants'  delay  in  enabling  them  to  plead  the  Statute,  cites 
Battley  v.  Faulkner  ^nd  other  cases^  and  proceeds  to  say  that 
it  is  the  duty  of  all  courts  of  justice,  to  take  care,  for  the  general 
good  of  the  community,  that  hard  cases  do  not  make  bad  law. 

In  obedience  to  that  wholesome  rule,  I  am  obliged  to  hold 
that  the  verdict  for  the  plaintiff  in  this  case  cannot  be  upheld, 
and  that  the  rule  for  a  new  trial  must  b^  made  absolute. 


COCHRAN  V.  CHIPMAX  ft  al. 

PlixintilT.  a»  asslfftieo  under  tbe.Insoli'ent  Act  of  1809,  brouf^ht  action  toireoorer  ^OOpaM 
within  tliii-ty  dayn  of  tlie  aBsigament  by  on«  Kamflton  to  defendants,  on  a  Judgment  ei<teivd 
«p  at  the  salt  of  defeudautSf  shortly  before  the  aaaignment,  but  not  recorded,  becauae,  as 
one  of  the  defendMnta  said,  it  would  Injure  Hamilton's  credit.  The  jury  found,  in  answer  to 
T)uest'.oiis  pnt  to  them,  tliat  the  payment  had  been  made  within  thethirty  da3*«.  that  Ilamiltofi 
wafi  then  unable  to  meet  his  engagements  in  full,  and  that  defendants  had  probable  reasos 
for  believhig  him  to  be  so  unable,  and  thsy  found  for  plaintiff  without  specifying  any  sum. 
Objert!ona  having  been  taken  to  the  verdict  by  rale  ntf/, 

//<V(/.  tliat  the  distinction  of  Hamilton  hi  the  original  writ  in  eWdenoe,  aa  "  of  Bedford 
u  the  County  of  Halifax,"  was  evidence  of , Hamilton 'h  residence  being  outside  of  the  city, 
that  the  oral  answers  of  defendant  before  a  commiaeioner  under  an  order  of  the  Court  were 
properly  received  against  him  as  admissions,  although  the  interrogationa  and  prior  examina- 
tions were  not  tendered,  and  that  the  payment,  although  made  on  a  judgment,  was  withia 
the  terms  of  the  Act. 

In  this  cause  a  verdict  was  found  for  defendant  which  was 
set  aside  and  a  new  trial  granted.  The  second  trial,  which  took 
place  before  Wilkixs,  J.,  resulted  in  a  verdict  for  plaintiff^  and 
a  rule  nisi  to  set  it  aside  was  granted  by  the  Court  on  the 
grounds  that  the  verdict  was  against  law  and  evidence,  for  the 
improper  reception  and  rejection  of  testimony,  and  for  misdirec- 
tion. 

The  action  was  brought  by  plaintiff  as  assignee  of  the  estate 
of  one  Hamilton,  to  recover  $700  alleged  to  have  been  paid  to 
the  defendant  by  Hamilton  within  thirty  days  of  insolvency. 
The  assignment  was  made  on  the  19th  January,  187S,  to  plain- 
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tiff  as  oiEcial  assignee,  and  on  February  Sth,  1872,  the  plaintiff 
was  appointed  assignee  of  the  estate.  The  money  was  paid  on 
a  judgment  in  a  suit  in  which  the  writ  was  issued  September 
18th,  1871,  describing  Hamilton  as  "  of  Bedford  in  the  County 
of  Halifax."  A  receipt  was  produced  to  prove  that  the  pay* 
ment  of  $700  was  made  on  the  27th  December,  1871,  but  a 
question  was  raised  as  to  whether  the  date  on  the  receipt  was 
the  7th  or  the  27th.  The  defendant^  Chipman,  however,  testified 
before  a  commissioner,  that  ihe  date  of  the  payment  was  the 
27th,  and  Ritchie,  Q.  C,  testified  that  on  the  former  trial  the 
defendant  admitted  that  the  payment  was  made  on  the  27th. 

The  jury  in  answer  to  questions  in  writing  stated  their  belief 
that  $700  had  been  paid  by  Hamilton  to  defendant  within  thirty 
days  of  the  execution  of  his  deed  of  assignment,  that  he  was 
then  unable  to  meet  his  engagements  in  full,  and  that  the  de- 
fendants had  reason  so  to  believe. 

WeatAerbe,  Q.  C,  in  support  of  rule. — ^'ihe  evidence  of 
Chipman  is  objectionable.  The  answers  to  the  interrogations 
themselves  were  not  tendered,  but  only  answers  that  were 
supplemental,  and  that  were  taken  in  connection  with  his 
answers  to  the  interrogatories. 

Cochran  was  never  appointed  assignee  as  required  by  the  Act  of 
1869,  sec.  SI.  He  himself  swears  that  there  was  no  such  power 
to  appoint  him.  The  Insolvent  Act  requires  an  assignee  to  be 
appointed  for  each  County,  and  in  Halifax  the  Board  of  Trade 
could  appoint  one  for  the  portion  of  the  County  outside  of  the 
City.  The  only  proof  was  that  he  was  acting  as  assignee.  This 
point  did  not  come  up  and  was  not  decided  in  the  last  argu- 
ment 

Where  is  the  evidence  that  the  assignee  for  the  city  was  not 
the  proper  person  to  receive  the  money  ?  There  is  no  evidence 
that  Hamilton  resided  outside  of  the  city. 

There  is  no  notice  given  as  required  by  the  Provincial  Statute, 
R,  S.,  Chap.  94,  Sec.  355,  in  case  of  assignment  of  chosea  in 
action.  The  Insolvent  Act  has  not  made  that  unnecessary. 
.The  Dominion  Statute  has  not  interfered  with  the  matter  at  all. 
Even  if  the  Insolvent  Act  had  undertaken  to  do  away  with 
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the  notice,  it  would  be  fc&ra  vu*e^,  as. jtbe  provision  does  opt 
relate  to  insolveocy. 

The  payment  was  made > on  a  judgment,  and  'the  Court  has 
decided  that  if  a  payment  is  made  on  a  judgment  it  does  not 
come  within  the  law.  as.  to.  payments  made  in  contemplation  of 
insolvency. 

There  is  no  proof  that  the  payment  wss  made  within  thkjt} 

days. 

*'  •  • 

■R*9%>  Q'  (^'9  contra.— The  contention  as  to  appointment  is 
that  the  appointment  is  not  proven,  because  all  the  particulu^ 
connected  with  it  are  not  proven.  The  appointment  was  in 
1870,  and  the  action  was'  not  brought  until  1872.  The  Act 
provides  that  after  a  year  the  preliminaries  to  appointment  must 
be  presumed ;  Insolvent  Act  of  1869 i  Sec;  144.  He  received  his 
appointment  from  the  Chamber  of  Commerce  and  gave  a  bond. 
It  is  contended  that  the  Chamber  of  Commerce  is  not  the  Board 
of  Trade,  to  which  the  Act  gives  the  right  to  appoint.  Section 
143  of  the  Act  meets  that  objection. 

The  original  record  of  appointment  as  assignee  was  put  in, 
which  is  evidence  of  the  appointment  as  assignee  of  the  creditors. 
Nothing  more  could  have  been  done. 

He  can  recover  under  either  Section  89  or  90. 

Whether  tlie  examination  of  Chipman  could  be  received  or 
not  does  not  affect  the  verdict,  as  we  have  other  evidence  to 
sustain  it.  JRitchie^s  evidence  alone  would  be  sufficient,  as  to 
the  admission  of  Chipman,  that  he  received  the  money  on 
Dec.  27th,  as  found  by  the  jury.  But  the  examination  was 
properly  received ;  Sees,  11  and  12  of  Chap,  96 y  R,  8.  The 
section  last  cited  provides  for  an  oral  examination,  the  answers 
given  in  which  may  be  put  in  evidence.  Even  without  the 
Statute  the  evidence  would  be  admissible,  bebg  the  admission 
of  the  party  under  oath.  The  Statute  only  gives  the  means  of 
getting  the  answers. 

All  the  points  raised  here  were  raised  on  the  former  argu- 
ment. The  same  receipt  was  put  in  evidence,  showing  that  the 
payment  was  made  on  a  judgment,  and  the  verdict  found  for 
defendant  was  sent  back  as  unsatisfactory.  The  present  finding 
ibr  plaintiff  should  therefore  be  satisfectory. 
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Tker0 1»  no  deeiuon  of  the  GoiM  that  a  payment  on  aecount 
of  a  jadgment  does  not  come  within  the  terms  of  the  Act  a»  to 
payments  in  contemplation  of  iUBolyency.  If  there  were^  there 
would  be  no  necessity  for  the  provision  as  to  payments  made-  to 
a  Sheriff  under  execution.^ 

Cbipman  stys  the  money  was  paid  on  the  27th  Dbeember, 
and  the  reoeipt  ia  dated  the  27th. 

Weaiherbef  Q.  C,  in  reply. — ^The  complaint  of  the  plaintiff  is^ 
that  he  has  no  evidence.  The  case  was  argued  before  on  the 
assumption  that  this  payment  was  made  on  the  7th  and  not  on 
the  ^th.  Chipman  was  resisting  the  payment  to  Cochran  be- 
cause he  had  given  no  secnrity,  and  he  would  be  required  to- 
pay  it  again.  Chipman's  evidence  wai  put  in  afW  the  ikihu-e 
to  supply  any  evidence  to  support  the  case.  Why  wa»  not  tbe- 
whole  evidence  put  in  ? 

The  reoeipt  is  clearly  December  7.  The  chardlbier  taken  for 
a" 2'*  is  "r^  andther^  is  a  full  stop  before  the  '^1.*'  Mt. 
Rigby  told  the  jury  himself  that  it  was  paid  on  the  7th  Diecem- 
ber.  l^e  #hole  case  has'  beai  gone  over  andl  argued  and  de- 
cided cm  ih&  assumptibii  that  the  payment  was  on  the  7th. 
Chipman  aw6re  thaet,  if  he  wrote  that,  ho  wrote  it  for  the  7th. 
When  he  swore  that  it  wais  made  on  the  Vtthy  hd  had  not  the 
papers  or  his  books  before  him,  and  he  swore  only  to  a  belief;, 
and  fnyther,  that  statement  is  not  in  the  evidience'  upon  which 
plaintiffs  founded  their  dase^  btit  was  put  in  to  contracBct  hint 

B.  S  Z.,  4^y  showA  that  the  plaintiff  mtast  pi*dve  evei^thing 
in  detifl  sifter  the  pltfa  that  plaintiff  wins  not  assignee. 
Cites  81  U.  C^  Q.  B.».  279,  in  support  of  the  contendon 
that  money  paid  .oh  a  judgment  does  hot  come  within  the 
.  Statute.  In  that  case  there  was  some  evidends  leading  to  the 
conclusion  that  there  w^s  knowledge  of  the  insohrent^s  inability 
to  meet  his  obligations; 

The  veirAiet  here  ir  witlmbt  any  amount  and  ho  judgm^t  can 
be  enteiN^df  oh  it.     {Rtghy,  Ci  C. :  thdt  ia  not  ih  the  rule.) 

Thetnlefa^'i^idnstlaw,  ftc.'*  T^attovmvit.  The  verdict 
iis  streh  that  hd  judgmfent  cah  be  entered  hpoh  it 

MoDoKiXB,  J.t  now  (February  5tk^  1877J  dtliveMd  thj» 
jud|[ment  of  the  Court :— - 
17 
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The  plaintiff,  assignee  of  Joseph  Hamilton^  an  htsolyefit 
under  the  Insolvent  Act  of  1869,  sned  the  defendants  for 
money  received  for  the  nse  of  Hamilton  before  insolvency,  for 
money  received  for  the  use  of  the  plaintiff  as  such  assignee,  and 
for  money  paid  by  Hamilton  to  the  defendants  within  thirty  days 
.before  the  insolvency,  Hamilton  being  at  the  time  unable  to 
meet  his  engagements  in  full,  and  the  defendants  at  the  time 
Icnowing  such  inability  or  having  probable  cause  for  believmg 
the  same  to  exist.  To  this  the  defendants  pleaded  that  the 
plaintiff  was  not  such  assignee,  and  also  a  general  denial  of  the 
allegations  in  the  last  count  of  the  plaintiff^s  declaration.  A 
^verdict  viras  found  in  favour  of  the  plaintiff,  and  a  rule  nisi  wa9 
taken  to  set  it  aside  on  the  grounds  of  being  against  law  and 
evidence,  improper  reception  and  rejection  of  evidence,  and  also 
misdirection. 

It  was  proved  at  the  trial,  by  the  plaintiff,  that  he  was  ap- 
pointed  and  had  acted  as  assignee  outside  of  the  city,  that  he 
received  the  assignment  on  the  19th  of  January,  1872,  and  that, 
at  a  meeting  of  creditors  held  on  the  8th  of  February,  1872,  be 
was  appointed  assignee  of  the  estate  of  the  Insolvent.  The 
money  in  question  in  this  cause  was  paid  on  a  judgment  before 
then  obtained  by  the  defendants  in  this  cause  against  Hamilton, 
the  original  writ  in  which  action  was  produced  in  evidence,  issued 
on  the  18th  day  of  September,  1871,  and  describing  Hamilton 
as  '*of  Bedford  in  the  County  of  Halifax,  Merchant.'*  Therefore 
the  objection  that  there  was  no  evidence  of  Hamilton* %  residence 
being  outside  of  the  City '%{  Halifax,  is  without  foundation,  and 
the  question  is  whether  or  not  the  plaintiff  proved  the  other 
.material  allegations  in  his  declaration  ;  the  jury  having  found 
.them  all  in  his  favor. 

The  evidence  is  not  very  clear  as  to  the  precise  *time  that 
the  money  ($700)  was  paid  by  the  insolvent  to  the  defendants. 
The  receipt  given  at  the  time  was  produced,  but  a  question  was 
raised  as  to  whether  the  date  on  the  face  of  it  was  the  7th  or 
27th  of  December,  1871.  If  the  27th,  it  was  within  the  30 
days  before  the  insolvency,  but  if  the  7th.,  it  was  not  The  de- 
fendant, «7(M.  A.  Chipmanf  was  examined  at  the  trial,  bat  his 
-evidence,  then  given,  does  not  make  the  matter  of  that  enquiry 
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isiucli  clearerj  but  he  declined  to  produce  his  books  of  account, 
which  ought  to  have  shown  the  correct  date.  He  testified  be- 
fore a  Commissioner  that  he  believed  it  was  on  the  27th  he 
received  the  money,  and  Mr,  Ritehie  testified  that,  at  a  previous 
trial,  he  admitted  that  the  27th  was  the  date  of  the  payment. 
There  was  ample  evidence  on  that  point  to  go  to  the  jury  and  to 
justify  them  in  finding  that  enquiry  as  they  did.  The  defendant, 
Muichf  was  not  examined  nor  his  absence  accounted  for. 

It  was  objected  at  the  trial  that  Chipman^s  oral  answers  given 
before  the  Commissioner,  under  an  order  of  die  Court,  should  not 
have  been  received  in  evidence,  as  the  interrogatories  and  prior 
examination  were  not  tendered  at  the  same  time,  but  I  cannot 
see  that  this  objection  is  entitled  to  much  weight.  It  is  not 
necessary  to  say  how  far  it  would  be  good,  if  the  depositions 
were  taken  and  tendered  in  the  usual  way,  on  the  ground 
of  tlie  inability  of  the  witness  to  attend  and  give  evidence 
in  Court.  It  is  enough  to  say  that  such  was  not  the  case, 
and  his  answers  are  evidence  against  him,  as  would  be 
any  other  admissions  of  his  relative  to  the  subject  matter 
of  the  cause;  but  it  was  competent  for  the  defendants  to 
prove  all  that  was  said  by  him  at  the  time  of  making  the  admis- 
sions to  vary  or  explain  the  meaning  of  the  words  used. 
(/  Taylor  on  Ev.^  706.)  It  was  contended  on  behalf  of  the 
defendants  that,  assuming  the  payments  to  have  been  made 
within  the  thirty  days,  there  was  no  evidence  that  the  insolvent 
was  unable  at  the  time  to  meet  his  engagements  in  full,  or  that 
the  defendants  or  either  of  them  were  aware  of  the  existence  of 
such  inability.  I  think  that  Htde  need  be  said  upon  the  question  of 
the  insolvent's  inability  to  pay,  and  it  would  have  been  strange  if 
the  jury  had  answered  that  enquiry  otherwise  than  as  they  did,  but 
the  evidence  of  the  defendant's  knowledge  of  such  inability  does 
not  appear  to  me  quite  so  clear.  The  defendant,  Okipman^  said 
in  his  examination  before  the  Commissioners,  that  he  was 
not  aware  that  Hamilton  «ver  told  him  that  he  was  not 
able  to  meet  his  liabilities  in  full,  bat  that  he  always 
told  lum  h^d  pay  every  honest  debt  he  owed.  He  says; 
**  he  gave  me  to  understand  that  he  had  sufficient  to  pay 
all  honest  debts,  if  he  had  time.^    The  defendants,  however. 
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a  short  time  before  the  pft/ment^  obtained  a  jadgment  against 
Mntmiltan' to  bind  hiareal  estate,  and  CkipmarCs  impresBion  was 
that  it  was  not  recorded  because  it  would  injure  his  credit.  I 
think  that  the  evidence  on  that  point  was  properly  submitted 
to  the  jury,  and  that  there  was  sufficient  to  call  upon  both  de- 
feiidants  to  disprove  their  knowledge  of  JBamilionU  inability  to 
pay,  such  knowledge  being  peculiarly  their  own,  and  put  directly 
in  issue  by  the  pleading.  Taylor,  m  his  work  on  Evidence, 
page  384,  says  that,  where  the  subject  matter  of  the  allegation  is 
peculiarly  within  the  knowledge  of  one  of  the  parties,  that 
party  must  prove  it,  whether  it  be  of  a  negative  or  affinnative 
character,  and  even  though  there  be  a  presumption  of  law  in 
his  favor.  Thus,  where  an  action  for  penalties,  was  brought 
under  the  old  law  for  practising  as  an  apothecary  without  a 
certificate,  as.  the  defendant  was  peculiarly  cognizant  of  the  fact 
whether  he  had  obtained  a  certificate  or  not,  the  law,  which 
is  founded  on  general  convenience,  compelled  him  to  produce  it. 
In  this  case  it  is  not  necessary,  in  upholding  the  verdict,  to  go 
so  far  as  the  case  cited  by  Taylor  went,  as,  on  a  review  of  all  the 
fccts  and  the  conduct  of  the  defendants  throughout,  the  question 
eUheir  knowledge  of  Hamilion^s  ioability  to  pay,  or  their  having 
reasonable  cause  to  believe  the  same,  could  not  properly  have 
been  withheld  from  the  jury^  and,,  they  having  found  in 
&vor  of  the  plaintiffs,.!  think,  we  cannot,  on  the  ground  urged, 
disturb  tbeiir  verdict  It.  was  also  objected  at  the  argument  that, 
the  money  halving  been  paid  on  a  judgment,,  it  was  not  a  volun- 
tary.  payment,,  biit  was. protected  by  law^  and  the  case,  of  Gamp- 
IfiU  V.  SarrUfil  U. C,  Q.  B.,  ^19,  was  cited  in  support  of 
that,  view,  failj^  however,  to  see,  the^  application  of  that  case  in 
&vor.  of  the  defendant's  contention.  On  the .  contrary ,^  Mr. 
Justice  WiusQN,  in  his  able  and  elaborate  judg^ment^  at  page 
S90,reiering  to  Sec.. 90  of  tinne  Insolvent  Act  of  1869^  says: — 
**  This  seotionj^  it  will  be  seen,  avoids  the  ps^ment  altogether,  if 
made;  by  a  debtor  unable  to  pay.  his  debts,  an4  the  creditor 
knew  1^  or  had  reason  tp  belieye  it^.so  l(wg  as  it  was  made 
within  the  thiirty  days/'  In  this  ca^.the  joxy  ln^veifound  evety 
&Qt  necessary  to  avoid  the  payment  undej:.  that  sectioiL  m 
alleged  in  the  dechration.    Without  mich  a.  verdict  the  plaiBr 
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tiff  eovtU  BOt  recover,  witk  it  the  law  entitles  him  to  the 
money  claimed.  The  objections  of  misdirection  atid  im|>roper 
rejection  of  eridence  were  not  insisted  upon  at  the  argument 
and  are  without  feondation,  so  that  but  one  more  point  remains 
to  be  considered*  namely,  that  the  jury  found  no  particular 
sum  due.  That,  however,  is  not  «  ground  taken  in  the  rule 
nUi,  and,  if  it  were,  the  evidence  is  conclusive  as  to  the  amount, 
and  no  question  <A  Aict  with  respect  to  it  arose  for  the  considera- 
tion of  the  jury,  whose  anirwer  must  necessarily  have  been  but 
one,  if  the  question  were  submitted  to  them ;  seven  hundred 
dollars  is  the  nmount  of  the  receipt,  and  the  amount  admitted 
by  the  defendant,  Chipman^  to  have  been  paid  by  Hamilton. 

The  Court  can  alter  the  verdict  in  order  to  give  it  its  legal 
effect.     Ch.  Ar.  /V.,  12  Ed.,  468. 

I  am  of  opinion  that  the  rule  nUi  mast  be  set  aside,  and  that 
judgment  must  be  entered  for  the  plaintiff  fer  $700.00  and 
costs. 


ROBERTSON  v.  CAMERON, 

Pktiatur  iMTiaf  proeMded  aipdntt  dcftndaat  u  an  absent  debtor,  an  application  was  . 
made  on  behalf  of  one  Willla»  elalmlng  to  be  owner  of  the  pToperty  attaehed,  to  aeC  aside  the 
yreoeedlnics.    It  appeared  thai  defendant  had  two  others  la  partaaiMp  trtth  htm  In  the 
bnstness  In  coanectlua  with  which  the  debt  arose,  one  of  whom  was  in  the  Provinoe  at  the 
time  the  process  was  laraed. 

Hdd  that,  neither  defendant  nor  elthftr  of  his  partaen  bavlnf  moved,  there  mis  ao  one 
befbre  the  Oonrt  who  eonld  be  heard  in  snppvt  of  the  content'on  that  defendant  when  sued 
was  BoT  sobjeflt  to  the  lawanthorf  zinflr  prooeed!n|{s  aKalnst  abeeat  or  abeoondln^  debtors. 

Aflldarit  miida  In  Boston  pnrportlnf  to  be  made  before  Bikohak,  **  Chief  Justice  of  So* 
perfor  Coart,"  without  speeifyUig  the  Oonrt,  held  flood,  where  the  Jurat  contained  the  words. 
«<theSealof  which  Oonrt  Is  aflMd/  and  Ule  affldavlt  bM«  «le  sial  o(  ttie  proper  Oonrt. 

In  this  case  process  was  issued  ligalnst  the  defendant  as  an 
absent  or  abteonding  debtor,  and  an  application  was  made  to  set 
the  process  aside,  on  behalf  of  one  Willis,  resident  in  the  Utiited 
St&tes,  who  claimi  to  be  the  owner  of  the  property  attached.  It 
was  shown  on  affidavit  that  the  defendant,  Oamefoh,  was  itt  psrt- 
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nership  with  two  others,  namelj  Parker  and  Shepherd,  in  the  busi- 
ness in  connection  with  which  the  debt  had  been  contracted. 
The  affidavit  on  which  the  attachment  was  issued  was  signed 
'^  Thomas  Robinson/*  but  the  defendant's  name,  as  given  in 
the  body  of  the.  affidavit/ was  *<  Thomas  Robertson/*  and  on 
this  and  other  grounds  which  appear  in  the  argamenty  objection 
was  taken  to  the  proceedings. 

A  preliminary  objection  was  taken  by  Bligh  on  behalf  of 
the  plaintiff  to  the  affidavit  to  set  aside  the  attachment, 
that  it  was  sworn  at  Boston  and  only  purported  to  be  taken  be- 
fore Bingham,  Chief  Justice  of  Superior  Court,  the  contention 
being  that  there  was  nothing  to  show  that  the  affidavit  had  not 
been  sworn  before  the  Chief  Justice  of  the  Superior  Coort  of 
Quebec.  In  the  jurat,  however,  were  the  words,  **  the  seal  of 
which  Court  is  affixed,"  and,  as  the  affidavit  bore  the  seal  of  the 
proper  Court,  the  objection  was  over-ruled. 

«  Meagher,  in  support  of  rule  to  set  aside  attachment — ^The 
defendant  never  was  in  the  province,  and  it  is  aworn  and 
not  denied  that  Parker,  his  partner,  was  tere  when  the  writ 
issued  and  for  a  fortnight  afterwards.  Therefore  the  plaintiff 
could  not  proceed  against  Cameron  at  all. 

As  to  the  affidavit  on  which  the  process  was  issued  there  would 
be  a  great  deal  of  difficulty  in  indicting  Thomas  Robertson  on 
that  affidavit;  10  East,  88 ;  Tidd,  498  (Lib.  Ed.) 

Blighy  contra. — As  to  the  affidavit  the  error  is  merely 
clerical  Oh.  Arch.,  767,  768.  In  the  case  in  EtM  a  mistake 
was  made  in  both  syllables  of  the  name.  The  name  was  Shake* 
speare,  and  the  '*  s  "  was  left  out,  and  therefore  the  two  ways 
of  spelling  could  not  be  idem  sonaniia.  H  TautU.,  401 ;  11 
More,  231  ;  i  Ch.  /?.,  669,  note;  Z  D.  &  L,  968  ;  10  C.  -fi., 
72. 

This  application  is  made  too  late.  22.  S.,  c.  97,  s.  13.  It  is 
awom  and  not  contradicted  that  six  months  had  expired  and  ex- 
penses had  been  incurred.  The  party  objecting  should  appear 
previous  to  the  expiration  of  the  time  within  which  we  were  al 
liberty  to  assess  damages;  Oh.  Arch.  1472,  1474 ;  8  M.dk  W. 
148  ;  a.  Arck.,  287. 
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The  present  applicant  has  no  loeti$  standu  He  is  not  a 
party  to  the  suit  He  appears  on  behalf  of  Willis,  alleging 
ownership.  Ch.  Arch.  1472.  James  Cameron,  the  defendant, 
has  not  made  any  affidavit  at  alL  Sec.  7  of  the  Act,  cap.  79,  al- 
lows parties  interested  to  come  in  on  only  two  grounds;  that  the 
sum  was  not  due,  or  that  it  was  not  payable.  James^  Rep.^  Zil. 
As  to  non-joinder,  there  must  be  a  plea  in  abatement,  but  even 
if  that  is  not  required,  tbey  have  not  sufficient  facts  to  put  us 
out  of  Court,  as  the  two  aHeged  partners  are  dormant  partners. 
Lindley  on  PartnerBhip,  497;  Story  on  Partnership,  241. 

There  is  nothing  to  show  that  the  Sheriff  hoe  not  attached 
any  property  of  James  Y.  Cameron.  If  he  has  attached  any 
of  James  V.  Cameron's  property,  the  proceedings  cannot  be  set 
aside.     Cites  1  B.  S  Ad.,  398  ;  IS  M.  di  W.,  405. 

Meagher  in  reply. — The  presumiption  as  to  the  affidavit  of 
plaintiff  is  that  Thomas  Robinson  signed,  by  mistake,  an  affidavit 
perpared  for  Thomas  Robertson. 

The  judgment  of  Bliss,  J ,  in  the  cause  cited  from  James*^ 
Reports  does  not  go  the  length  contended  for.  The  Statute,  Sec^ 
7,  Chap.  97,  does  not  include  this  case. 

If  it  is  to  be  held  that  the  parties  owning  property  cannot 
come  in  to  show  that  the  property  is  not  that  of  the  defendant, 
the  result  must  be,  in  every  case,  actions  against  the  Sheriff, 
which  will  have  the  effect  of  making  him  very  dilatory  in 
executing  process. 

The  debt  here  is  not  due  in  the  way  plaintiff  has  taken  the 
proceedings.  It  is  not  due  by  James  Cameron  to  Robertson. 
James  Cameron  never  was  here  and  never  could  have  held  him-^ 
self  out  as  indebted. 

The  objection  that  the  irregularity  must  be  taken  advantage 
of  at  a  reasonable  time,  is  based  upon  a  rule  of  Court  It  can 
not  in  any  case  apply  to  a  party  who  has  three  years,  as  in  the 
case  of  absconding  debtor  process. 

Parker  being  shown  to  have  been  here  doing  business,  no. 
absconding  debtor  process  could  lie.  All  that  plaintiff  can  say 
as  to  the  partnership,  is  thisit  he  did  not  inquire  as  to  the  other 
partner.     It  is  not  a  case  of  dormant  partners  at  all,  for  that 
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is  where  one  paitjr  hddt  hiBMlf  out  m  the  om\j  peity,  there 
being  ottier  paities  ndio  lie  domeoL 

The  fvooMdiiigs  eheuld  be  againet  the  debtor  preeent  here, 
and,  i?hi4f»  he  vas  praeent,  there  could  not  be  proeees  as  id  the 
case  of  an  abeoomiing  d^bter. 

WiLKVSfB,  J.,  now  (February  5tji,  1877,)  delivered  the  judg- 
ment of  the  Co,urt  :t— 

1  am  of  opinion  that  thene  it  |io  person  before  this  Court  who 
can  be  heaid  in  aapport  of  tj^  oonjtentiQa,  **  that  the  defendant 
when  aued  was  not  aubject  to  our  law  authprising  pvoceediDgs 
against  absent  or  absconding  debtors."  Willis,  resident  m  the 
U.  S.  of  Aineiica>  on  wbose  behalf  this  rule  is  souKht  to  be 
made  absolutOr  ^98  aot  only  &il^d  to  shew  that  the  defendant 
iras  not  a  debtor  to  the  plaintiff  when  this  action  was  com- 
inence^,  but  the  very  contrary  is  shewn  by  the  affidavits  of 
Willia  and  of  Charles  E.  Cameron,  To  advert  to  the  language 
•qf  Sec.  7  of  Chap.  97,  Revised  Statutes,  under  which  section 
alone  Willis  could  be  b^^d,  it  appears,  from  those  affidavits, 
**  that  the  sum  demanded  hy  the  plaintiff  from  ike  defendant 
was  justly  due,  and  was  payable  by  the  defendcutt  when  the 
process  in  question  toas  instituted.^*  Such  are  npt  less  facts 
because  Parker  and  Shepherd  were  jointly  liable  with  the  der 
fendant  If  the  defendant  were  to  come  before  this  Courts 
and  plead  to  this  suiV,  or  failing  that,  if  the  plaintiff  were  to 
have  recourse  to  a  competent  Court  in  the  United  States,  and 
were,  the^e,  to  sue  Cameron-^i^  subject  and  resident  of  and  in  the 
Union-r-for  the  debt  in  question,  he  would  in  either  case  under 
the  proved  facts,  and  considering  the  agency  of  Parker  exercised 
here,  recover  against  Cameron  and  against  hiqi  alone  unless  the 
non-jointer  of  Shepherd  and  Parker  were  pleaded  in  abatement, 
and,  if  they  were  made  co-defendants,  he  would  recover  against 
the  three. 

It  appears  to  n^e,  th^n,  that^  lopking  to  the  protision  con- 
tained in  Sec  7,  (neither  th^  defendant,  nor  Shepherd,  nor 
Parker  having  moved  for  the  ro}e  before  us),  it  follows  as  a 
necessary  consequence  of  the  fects  in  proof,  that  this  rule  must 
be  discharged. 
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Defendant  made  a  promlaMry  note  in  fai-or  of  plaintiff  for  part  of  the  eoniideratio* 
money  mentlonad  la  a  deed  of  <«rtalo  Und  from  plaintiff  and  wife  to  defendant.  PUlutira 
wttaoM.  JCeK.,  piovad  tbe  makliig  of  the-  note,  tlie  algnlog  and  MaHni;  of  the  deed  by  plain- 
t!ff  and  hit  wife,  and  the  delivery  of  it  to  defendant,  and  testified  further  that  It  wat  agreed 
between  «ie  partleBthat  tbe  deed  wae  to  be  left  at  tl>e  lM>nM  of  a  oertain  Ja«tiee  of  the  Peaeo 
for  the  pnrppee  of  havlm;  the  plalntlfl^  wife  ezamli^  evarate  and  %Att  tfom  her  huaband 
at  to  her  raleaae  of  her  dower,  and  the  fact  of  ench  examination  and  aoknowled^ent  of 
rpieaeeof  downr  enilfled,  and  that  the  noCe  waanot  to  be  reeoremble  nptU  eoeh  «icamlnatlo» 
and  oenidoato  wire  made.  The  wife,  1^  appeared,  raf  oaed  to  fo  before  a  Jostiee  and  acknow- 
led«e  a  raleaae  of  her  dower. 

2reU.thathedeUTei3rof  thedeid  oonatltateda  food  ^tneiteatioo  for  the  note,  and 
that  no  parol  evidence  of  an  agreement  to  vary  the  terma  of  the  note  eboald  hftve  been  re- 
eeiiod. 

The  defendant*a  eoanael  desired,  at  tlie  close  of  plaintiff's  case,  to  recall  the  witness,  Mc- 
K..  to  examine  Mm  as  to  what  he  meant  when  he  spoke  of  the  dellveiy  oT  the  .deed,  having 
already  had  the  opportsni^  of  eroes^xamlnlng  him  upon  the  point.  The  Judge  who  tiled 
the  cause  deeliaed  to  allow  the  iritness  to  be  recalled  for  that  purpose. 

Btid,  that  it  waa  a  matter  within  the  discretion  of  tl«  Judge,  and  that  he  had  exerdsed 
the  dlsetetloa  wisely. 

This  was  an  action  brought  by  the  payee  to  recover  the  amount 
of  a  Promissory  note.  The  defence  relied  on  was  contained  in 
the  fourth  and  fifth  pleas,  the  fourth  alleging  want  of  conside- 
ration, and  the  fifth  setting  out  that  the  note  was  given  in  part 
payment  of  land,  and  that  defendant  never  received  a  convey- 
ance of  the  land.  The  cause  was  tried  before  Wilkins,  J.,  at 
Pictou,  in  June,  1874,  and  a  verdict  found  for  plaintiff-«a  rule 
to  set  the  verdict  aside  was  taken  out  under  the  Statute  on  the 
usual  grounds,  and  argued  during  the  December  Term,  1875, 
before  three  Judges.  The  three  Judges  not  agreeing,  the  cause 
was  set  down  for  re-argument,  and  re-argued  December  16th, 
1876. 

Siffbtft  Q.  C7-,  in  support  of  rule. — ^The  point  here  is  whe- 
ther there,  was  a  delivery  in  law  of  the  deed  of  the  land  for 
which  the  note  was  given.  2  B.  dk  Ald.t  159 ;  10  B.  £  C, 
789 ;  LR^d  OP,  87.  The  note  was  to  be  paid  only  after 
the  deed  was  completed  and  delivered  ;  the  deed  was  left  at  a 
certain  place  to  remain  there  till  plaintiff's  wife  released  her 
dow^r  ;  that  w«a  never  done  ;  therefore  there  was  no  conside- 
ration for  the  note.  At  the  trial  I  was  not  allowed  to  cross- 
examine  plaintiff's  witness  as  to  what  he  meant  by  'delivery*'  of 
the  deed,  nor  to  examine  him  open  the  same  point  when 
called  afterwards  as  my  own  witness. 
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In  the  three  cases  above  cited^  to  which  my  attention  has 
been  directed  since  the  last  argament,  the  consideration  ^as  com- 
plete. Here  there  was  an  oral  agreement  at  the  time  of  making 
the  note  that  it  was  not  to  be  paid  till  the  wife  released  her 
dower.  10  O.  B,.  N.  A,  369  ;  6  HI.  d  B,.  370  ;  1  Cr. 
M.  (&  R,  772 ;  1  Man.  &  Or,^  791.  All  these  case^  shew  that 
evidence  can  be  given  of  a  parol  agreement  to  shew  when  the 
note  w^s  to  take  effect.  ByUs  on  BilU^  (6  Am.  Ed.)  10 1.  The 
deed  here  was  never  delivered  as  a  deed,  because  defendant  did 
not  accept  it  as  such.  3  Wash,  Real  Prop.,  257, 267,  368.  There 
was  no  delivery  of  the  deed  here,  because  defendant  profes* 
sedly  took  it  to  leave  at  a  certain  place  named  by  plaintiSl 
How  did  plaintiff  get  the  deed  to  produce  at  the  trial  ? 

Henry,  contra. — -The  mode  in  which  plaintiff  came  by  the 
deed  has  nothing  to  do  with  the  question  here.  The  title  to  the 
land  passed  at  the  time.  There  are  only  two  questions  here, 
first,  was  the  refusal  of  his  Lordship  who  tried  the  cause  to  allow 
the  recalling  of  the  witness  mentioned  improper,  and  secondly, 
was  there  consideration  for  the  note  ?  The  first  was  a  matter 
for  the  discretion  of  the  Judge,  and  in  point  of  fact  there  was 
nothing  ambiguous  about  the  evidence  of  the  witness,  so  that 
nothing  was  lost  to  defendant  by  the  Judge's  refusal  to  recall 
him.  To  the  second  question  there  can  be  but  one  answer  ;  the 
title  to  the  land  was  the  consideration  for  the  note,  and  that  title 
passed.  The  defendant  was  entitled  to  bring  his  action  for  spe- 
cific performance.  The  cases  cited  only  show  that  (larol  evi- 
dence can  be  admitted  to  explain  a  written  agreement.  Here  it 
is  sought  by  parol  evidence  to  contradict  the  written  agreement 
to  pay  a  certain  sum  on  a  certain  day.  The  agreement  of  which 
evidence  is  given,  that  the  note  should  not  be  recoverable  till 
the  wife  released  her  dower,  does  not  shew  want  of  considera- 
tion ;  it  simply  contradicts  the  written  statement  in  the  note. 
1  Cr.  M.  <*•  JR.,  708,  708.  The  note  is  independent  of  the 
parol  agreement,  and  the  only  remedy  of  defendant  is  to  bring 
his  cross-action  on  the  agreement.  Cites.  8  Tauni.,  98 ;  X. 
It,  6  0.  P.,  87. 

Bighyi  Q.  C7.,  in  reply  -^Tbe  same  principle  or  discretioa 

Digitized  by  VjOOQ IC 


DECEMBER  TERM.  1876-7.  267 

which  prevented  my  ezamining  the  witness,  McKay y  would 
have  shut  me  out  from  examining  the  defendant  himself,  or  any 
witness  for  defendant.  On  re-examination  by  plaintiff's  counsel, 
this  witness  spoke  of  delivery  of  the  deed,  proving  part  of  de- 
fendant's caee,  on  which  I  did  not  cross-examine  him,  waiting 
to  question  him  about  it  on  the  defence. 

DesBarres,  J.,  now  (February  5th,  1877,)  delivered  the 
judgment  of  the  Court : 

This  was  an  action  by  the  payee  against  the  drawer  of  a  pro- 
missory note,  dated  18th  April,  1871,  payable  eighteen  months 
after  date,  to  which  the  defendant,  by  his  fourth  plea,  pleaded 
that  there  never  was  any  value  or  consideration  for  the  making 
or  payment  of  the  note,  and,  by  his  fifth  plea,  that  the  plaintiff 
agreed  with  him,  defendant,  to  sell  to  him  a  certain  lot  of  land, 
situate  at  Pictou,  and  to  convey  the  same  to  him  by  a  good  and 
sufficient  deed,  executed  by  the  plaintiff  and  his  wife,  with  a 
relinquishment  of  the  dower  of  the  latter  therein,  for  which 
defendant  was  to  pay  $187 ;  that  the  deed  was  accordingly 
drawn  np  and  dated  on  the  day  of  the  date  of  the  note,  and  the 
same  was  signed  and  sealed  by  the  plaintiff  and  his  wife,  and 
the  promissory  note  was  intended  to  be  in  part  payment  of  the 
consideration,  and  it  was  then  agreed  that  the  deed  should  be 
left  with  James  lve$y  a  Justice  of  the  Peace  for  the  County  of 
Pictou,  before  whom  Elizabeth  Grrahamp  the  plaintiflf*.s  wife,  was 
to  appear  and  be  examined  for  the  purpose  aforesaid,  so  that  the 
said  Justice  should  give  the  certificate  of  the  relinquishment 
of  her  dower  as  required  by  law,  and  that  it.  was  also  then 
agreed  that  if  the  said  Elizabeth  Gixtham  appeared  before  the 
said  Justice  or  any  other  Justice  to  be  examined  for  the  purpose 
aforesaid,  and  if  the  deed  was  delivered  to  the  defendant  with  the 
certi^cate,  that  then  and  in  such  case  the  promissory  note  should 
be  paid  when  due,  but  not  otherwise  ;  that  the  said  Elizabeth 
Graham  did  not  go  before  the  saiid  Justice  or  any  other  Justice 
for  the  purpose  aforesaid,  but  refused  to  do  so,  whereby  the 
deed  could  not  be  and  has  not  been  delivered  to  the  defendant 
with  the  said  certificate,  and  he  has  not  received  any  conveyance 
of  the  land,  and  there  is  and  there  was  not  any  value  or  con« 
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sideration  for  the  making,  delivery,  or  payment  of  the  note  by 
the  defendant.  There  was  also  a  plea  on  equitable  grounds, 
stating  that  the  plaintiff  agreed  to  sell  to  the  defendant  the  lot 
of  land  in  the  last  plea  mentioned,  and  upon  executing  a  good 
and  sufficient  deed  with  a  certificate  of  a  Justice  of  the  Peace  of 
the  acknowledgment  of  his  wife,  as  required  by  law»  &c.,  the 
defendant  was  then  to  pay  to  the  plaintiff  part  of  the  consideration 
money,  and  give  him  the  promissory  note  declared  upon  for  the 
balance  ;  that  plaintiff  and  his  wife  si^ed  and  sealed  the  deed, 
and  plaintiff  fraudulently  and  wrongfully  represented  to  defen- 
dant that  hta  wife  objected  to  making  the  acknowledgment,  but 
that  if  he,  defendant,  would  pay  part  of  the  consideration  money 
and  give  the  promissory  note  declared  upon  for  the  balance,  that 
then  and  in  such  case  the  deed  would  be  left  with  James  Ives 
Esq.,  a  Justice  of  the  Peace,  and  that  Eliznbeth  Orcikam^  his 
wife,  would  go  before  the  said  Justice  and  make  the  said  acknow- 
ledgment, and  that  the  said  Justice  would  thereupon  certify  the 
same  as  required  by  law,  and  the  deed  wich  such  certificate  would 
then  be  delivered  to  the  defendant ;  that  defendant  relying  upon 
said  false  and  fraudulent  representations  of  the  plaintiff  made 
the  said  promissory  note  in  the  declaration  mentioned  ;  yet  that 
Elizabeth  Gfrakam  has  refused  to  go  before  said  Justice  for  the 
purpose  aforesaid,  in  consequence  of  which  defendant  has  never 
received  a  deed  of  the  property  in  accordance  with  the  terms  of 
the  agreement  or  any  value  or  consideration  for  the  payment  of 
the  note.  At  the  trial  before  Mr.  Justice  WilkiiIs  a  verdict  was 
found  for  the  plaintiff  for  the  amount  of  the  note,  and  a  rule 
nifii  was  taken  under  the  statute  for  setting  it  aside.  The  ease 
came  up  for  argument  before  the  Court  at  the  kst  term,  but,  as 
there  was  a  difference  of  opinion  upon  the  bench  regarding  it, 
it  was  thought  best  to  order  a  re-argument,  which  was  had  be* 
fore  the  full  court  «t  the  present  term,  and  as  the  tase  has  iince 
been  reconsidered  as  well  by  my  learned  brethren  as  myself,  it 
is  now  to  be  disposed  of.  I  think  it  proper  to  say  diat,  after  a 
careful  reconsideration  of  this  case,  my  mind  has  undetgone  a 
change.  I  at  flrftt  thought  that  the  verdict  ought  to  be  set  aside ; 
my  opinion  now  is  that  it  ought  not  to  be  disturbed.  The  grounds 
relied  upon  by  the  defendant's  counsel  for  setting  aside  the  verdict 
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were  tliesei^^Fijrst,  tbat  there  was  no  consideration  for  the  note 
declared  upon,  as  no  deed  of  the  land,  for  the  price  of  which  it 
was  giTen,  was  delivered  to  the  defendant  bjr  the  plaintiff  with 
the  relinquishment  of  his  wife's  dower  therein  before  a  magis- 
trate in  conformity  with  the  agreement  made  between  them  when 
the  note  was  giTen^—^Secondy  the  improper  rejection  of  the 
eTidence  of  Williani  J.  McKay  tendered  on  the  part  of  the  de- 
fendant at  the  close  of  the  plaintifi's  case  to  explain  a  material 
part  of  his  eTidence  given,,  while  under  a  cross-^examination  as 
a  witness  called  by  plaintiff  at  the  trial.  Looking  at  the  evi- 
dence of  this  witness,  who  wae  the  only  one  called,  and  upon 
whose  evidence  the  case  entirely  rests,  it  appears  to  me  that  so 
fax  from  shewing  a  want  of  consideration,  it  shews  indisputably 
that  there  was  a  good  and  valid,  consideration  for  the  making  of 
the  note,  which  waa  given  contemporaneously  with  the  execution 
and  delivery  of  the  deed  by  the  plaintiff  to  the  defendant  of  the 
land.  The  witness,  after  proviiig  the  making,  of  the  note,,  re- 
peated that  be  saw  the  note  signed  by  defendant  and  delivered 
to  the  plaintiff  in  part  payment  for  the  land,  $40  beiag  paid 
at  the  the  time,  and  the.  balance  due  secured  by  their  note.  He 
says  it  was.  agreed  that  the  note  ti^o^  not  to  be  recoverable  until 
Mrs.  Oruham  should  go  before  a  magistrate  and  relinquish  lier 
dower ;  and  the  deed  for  this  purpose  was  to  be  lejt  by  defend- 
ant at  the  houee  of.  James  Ivesy  a  magisirate  at  Fictou  town. 
The  deed*  he-  says,  was  executed  in  his<  presence'  by  the  plaintiff 
and  his  wif(^  and  he,  the  witness,  saw  it  at  Ives*  house  after  that. 
lie  adds  that  the  plaintiff  told  him-  sometime  after  bis.  wife  had 
not  reUaquisbed  her  dowev;  the  consideratioa  was  for  $187. 
Oa  the  deed  beiag^exhibitedto  the  witness  he  identified  it  as  the 
deed  emeeuted  in  hupreaeme  and  delivered  to.  the  d^fimdant 
cU'the^eamei  time  the^nate  tsae  delivered  to  the  plaintiff .-^^Bf 
the  deUverjf  of  this. deed  all  the  title  which  the.  phdntiff  had  in 
the  hind  passed  hom  him  jtp  the  defendant,,  and.  that  I  think  was  a 
aufficient.caasidexatioa  for  th^  meking  of  the  note,  the  payment 
e£  which  caaaot  be  vesiited  beeaose  theiplaintifi's  wi&  ha»  failed 
or  refused  to  relinquish  her  dower  m  \  the  land.  For.  the.  viola- 
tion pf  thut  ag?»emfi^:if  sich  wece  made^  the  defendant  may 
bave  a  righit'of  aetioa  agaiiMt.  the  pbdatiff  e«»  the  agifeement  it- 
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self,  but  the  breach  of  it  cannot  be  insisted  upon  as  a  groQod  of 
defence  in  an  action  on  the  note  by  which  the  defendant  pro- 
mises to  pay  to  the  plaintiff  a  sum  named,  without  any  qualifi- 
cation or  condition  whateyer,  within  a  specified  time.  The 
evidence  giyen  by  the  witness  McKay  to  the  eflkct  that  the  note 
was  not  to  be  recoverable  until  the  plaintijOfs  wife  should  go  be- 
before  a  magistrate  and  relinquish  her  dower,  which  was  taken 
subject  to  objection,  was  inadmissible,  as  it  is  a  clear  and  well- 
known  principle  of  law  that  no  oral  evidence  can  be  received  to 
vary  or  contradict  a  written  instrument,  which  must  speak  for 
itsel£  In  Moidey  r.  Hanford,  &c.,  10  B.  ft  C  ,  7S9,  an  action 
against  the  maker  of  a  note  payable  to  the  bankrupt  on  demand 
for  a  balance  due  him  on  the  purchase  of  land,  in  which  evidence 
was  repeivedto  shew  that,  at  the  time -the  note  was  given,  it  was 
expressly  stipulated  that  it  was  to  be  paid  on  the  bankrupt's  de- 
livering up  possession  and  accounting  for  rent,  it  was  held  on 
motion  for  a  new  trial,  a  verdict  having  been  found  for  plaintiff, 
that  no  evidence  of  such  a  stipulation  ought  to  have  been 
received,  on  the  ground  that  the  evidence  of  an  agreement 
that  the  note  was  not  to  be  put  in  suit  until  a  given  event 
happened  was  not  admissible,  the  effect  of  it  being  to  con- 
tradict by  parol  the  note  itself,  and  the  rule  was  refused.  In 
Spiller  vs.  Westlakty  S  B.  &  Adol.,  155,  which  was  also  an 
action  by  payee  against  the  maker  of  a  promissory  note,  it  was 
contended  on  the  part  of  the  defendant  that  there  was  no  con- 
sideration for  the  note,  inasmuch  as  the  money  for  which  It  was 
drawn  was  by  agreement  to  be  paid  in  consideration  of  the 
plaintiflb*  executing  a  conveyance  of  a  certain  estate,  which  they 
had  not  done.  This  was  held  to  be  no  defence  to  the  aotioiL. 
Lord  Tbntbrdbk,  C.  J.,  then  said ;  <<  Where,  by  one  and  the  same 
*<  instrument,  a  sum  of  money  is  agreed  to  be  paid  by  one  party, 
*^  and  a  conveyance  of  an  estate  to  be  at  the  same  time  executed 
<<  by  the  other,  the  payment  of  the  money  and  the  execation  of 
**  the  conveyance  may  very  properly  be  considered  concvnrent  acts, 
**  and  in  that  case  no  acdon  can  be  maintained  by  the  vendor  to 
^'  recover  the  money  until  he  executes  or  oflSurs  to  execute  a  con- 
*'  veyance;  but  here  the  Tendee,  by  a  £alinct  inatrumenty  agreed 
**  to  pay  part  of  the  purchase  money  on  a  certain  day  1 1  csn  see 
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"  no  reasott  wlij  he  should  haye  executed  a  distinct  instrument 
"  whereby  he  promised  to  pay  a  part  of  the  purchase  money  on  a 
"  particukr  day,  unless  it  was  intended  that  he  should  pay  the 
**  money  on  that  day  at  all  eyents.  In  the  cases  cited  the  con- 
•*  current  acts  were  stipulated  for  in  the  same  instrument,  here  the 
**  payment  of  the  money,  (which  was  part  only  of  the  pur« 
•*  chase  money,)  was  separately  provided  for,***— as  was  done  in 
the  presenl  case.  In  Abrey  ▼.  Crux,  L.  R.,  6  C.  P.,  87, 
which  was  an  action  by  the  payee  against  the  drawer  of  a 
bill  of  exchange,  payable  twelve  months  after  date,  the  de- 
fendant pleaded  that  he  drew  the  bill  and  delivered  it  to  the 
plaintiff  for  the  accommodation  ot  the  acceptor  and  as  surety  for 
him,  that  at  the  time  the  defendant  so  drew  and  delivered  the 
bill  to  the  plaintiff,  it  was  agreed  between  the  plaintiff  and  de- 
fendant and  the  acceptor,  that  the  acceptor  should  deposit  with 
the  plaintiff  certain  securities  to  be  held  by  the  'plaintiff  as 
security  for  the  doe  payment  of  the  bill,  and  that  in  case 
the  bill  should  not  be  duly  paid,  the  plaintiff  should  sell 
the  securities  and  apply  the  proceeds  in  liquidation  of  the 
bill,  and  that  until  the  plaintiff  should  have  so  sold  the 
securities,  the  defendant  should  not  be  liable  to  be  sued  on  the 
bill.  The  plea  then  went  on  to  aver  that  the  securities  were 
deposited  with  the  plaintiff  by  the  acceptor,  but  that  the  plaintiff 
had  not  sold,  but  still  held  them.  Held,  Willes,  J.,  doubting, 
that  the  oral  evidence  of  the  agreement  alleged  in  the  plea  was 
not  admissible,  inasmuch  as  it  contradicted  or  varied  the  express 
written  contract  on  the  face  of  the  bill. 

In  Foster  v.  Joltx/f  1  C.  M.  &  R.,  70S,  where  the  note  sued 
for  was  made  payable  fourteen  days  after  date,  it  was  held  that 
parol  evidence  could  not  be  given  to  shew  it  was  not  to  be  paid 
in  case  a  verdict  waft  obtained  in  an  action  brought  between 
other  parties.  Lord  Abiitobr  in  that  case  says,  *'  The  maker  of 
**  a  note  payable  on  a  day  certain,  cannot  be  allowed  to  say  to  the 
**  payee,  *  I  only  meant  to  pay  yon  on  a  contingency*  that  is  at 
**  variance  with  his  own  written  contract,** — ^and  yet  that  is  pre- 
cisely the  Umgaage  ^hich  the  defendant  is  addressing  to  the  plain- 
tiff here.  The  case  of  Davis  v.  cfone«,  17  C.  B.,  625,  seems,  at 
first  sights  lo  lay  down  a  different  principle.    There  it  was  held 
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that  parol  evidence  was  admissible  to'  shew  that  a  written  ooih 
tract  which  had  no  date,  was  not  intended  to  operate  from  its 
delivery,  but  from  a  future  uncertain  period.  On  careful  ex- 
amination, however,  it  will  be  found  that  it  was  not  intended 
to  controvert  the  principle  laid  down  in  the  cases  referred  to,  for 
JbkVis,  C.  J.,  speakbg  of  the  agreement  entered  into  in  that 
case,  says :  "  the  instrument  contains  a  certain  portion  of  the 
^'  term«  of  the  holding,  and  so  £eu:  parol  evidence  is  notadmiMible 
''  to  vary  or  control  it"  In  Pym  v.  Campbell,  6  £.  &  B.,  370 ; 
a  later  case,  Erlb,  J.,  says,  <'  that  evidence  to  vary  the  twms  of 
'''  an  agreement  in  writing  is  not  admissible,  but  evidence  to  shew 
**  that  there  is  not  an  agreement  at  all  is  admiseible."  In 
Moseley  v«  Han/ordf  10  B.  &  C,  729,  an  action  against  the 
maker  of  a  promissory  note,  which,  on  the  face  of  it  was  made 
payable  on  demand,  oral  evidence  of  an  agreement  entered  into 
when  it  was  made  that  it  should  not  be  paid  until  a  ^ven  eTent 
was  held  to  be  inadmissible.  See  also  3  Gamp.,  57,  and  8 
Taunt,  9S.  If,  then,  no  oral  evidence  is  adm  ssible  to^  eluuige 
the  nature  and  character  of  the  note  sued  for,  there  can  be  no 
ground  for  .disturbing  the  verdict,  for  the  conveyance  (rf  the  land 
to  defendant  was  a  good  consideration. 

As  to  the  second  ground  of  objection  to  the  veidid,  but  little 
need  be  said.  The  witness,  JIf  cfiTay,  who  was  oidl^  by  tfe 
plaintiff  to  prove  ther  making  of  the  note  on  whieh  tUe  snit  was 
brought,  stated,  on. his  cross-examination,  that  the  deed  from  the 
plaintiff  was  executed  in  his  presence  and  delivered  to  the  da- 
ifendant,  and  at  the  close  of  the  plaintiff's  case  he  waa  reoidM 
on  the  part  of  the  defendant  with  the  view  of  being  again  ex- 
amined, touching  the  execution  of  the  deed  and  especially  to  ask 
what  he  meant  by  the  execution  of  the  deed.  The  plamt^s 
•counsel  objected  to  the  re-examination  of  the  witness  on  that 
subject,  as  he  had  already  been  cross-examined  oil  the  very 
point,  and  the  learned  Judge  refused  to  permit  him  to  apeak 
again  on  that  subject,  considering  the  proposed  examination 
under  the.  oircnmstanees  very  objeotioaafale*  Ihe  iritnaas  nijgfat 
well  have  been  asked,  when  under?  cWMts^  enraminatianj  what  he 
meant  by  what  he  said  toucMngthe  execution  of  the  deed»  but 
4he  Counsel  did  not  do  so,  and  for  tibia  reason  I  think  thOileamed 
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Judge  exercised  a  proper  discretion  ia  refusiDg  to  permit 
him  to  be  examined  a  second  time  on  the  same  subject* 
That  it  was  in  the  discretion  of  the  Judge  either  to  per- 
mit or  refuse  to  allow  the  witness  to  be  re-examined^  there 
can  be  no  doubt.  In  Adams  v.  Bankart^  1  C.  M.  &  R.,  681, 
the  plaintiff's  counsel  proposed  to  recall  a  witness  for  the  pur- 
pose of  ascertaining  the  exact  evidence  he  had  given  on  a  par- 
ticular point.  Tadnton,  J.,  had  said  at  the  trial  that  he  could  not 
allow  a  witness,  after  it  had  been  seen  "where  the  shoe  pinched,"" 
to  be  re-examined  without  the  consent  of  the  opposing  party,  and 
in  this  he  was  sustained  by  the  whole  Court,  Lord  Abinger,  C. 
B.,  remarking,  "  It  is  quite  clear,  that  it  is  merely  matter  of  dis- 
cretion." Such  refusal  is  therefore  no  ground  for  setting  aside 
the  verdict  in  this  case.  The  defendant  might  have  been  called 
as  a  witness  for  himself  to  contradict  the  statement  of  McKay 
as  to  the  execution  and  delivery  of  the  deed  to  himself,  if  it  was 
untrue,  but  as  he  was  not  called  to  speak  of  a  matter  that  must 
have  been  within  his  knowledge,  the  inference  to  be  drawn 
from  that  fact  is  that  he  could  not  contradict  his  statement.  I 
am  of  opinion  that  the  verdict  for  the  plaintiff  in  this  case 
ought  to  be  sustained,  and  that  the  rute  nisi  for  setting  it 
aside  ought  to  be  discharged. 


BOWMANVILLE  MACHINE  CO.  v.  DEMPSTER. 

Defeadant  bought  goods  belonging  to  plaintiffs  from  A.  B.  A.  their  agent,  A.  B.  A,  being 
Indebted  to  defendant  at  the  time ;  defendant  testiflell  that  A.  B.  A.  did  not  disclose  at  the 
time  of  sale,  Uiat  the  goods  wer^  not  his  own  ;  A.  B.  A.  and  his  book-keeper  testified  that 
the  principals  were  disclosed  at  the  time  the  goods  were  ordered,  and  produced  a  memorandum 
beaded  with  plalntifEs'  name,  containing  the  order  signed  by  defendant,  but  declined  to  pro- 
duce their  books*  Defendant  denied  that  plaintiffs*  name  was  on  the  memorandum,  when 
signed  by  him.  The  jury  found  for  defendant  for  $76,  the  excess  of  his  offset.  The  S75  was 
anbf eqoeotly  remitted  by  defendant. 

Hddj  that  the  verdict  could  not  be  disturbed. 

This  action  was  tried  before   Mr.   Justice  DesBarbes,  at 

Halifax,  in  April,  1876,  when  a  verdict  was  found  for  defendant 

for  $75. 

18 
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The  following  statement  of  facts  and  evidence  is  extracted 
from  Mr.  Justice  DesBarres'  charge  to  the  jury,  as  reported 
in  his  minutes  of  the  trial. 

The  plaintiffs^  who  were  carrj  ing  on  business  as  manufac- 
turers of  machinery  in  Canada,  brought  this  suit  to  recover 
from  the  defendant  the  sum  of  $400  (less  a  credit  of  S150) 
for  goods  bargained  and  sold  to  him,  on  which  they 
alleged  that  sum  was  to  be  paid  to  them  on  the  arrival 
of  the  goods  in  Halifax,  and  the  balance  four  months  after 
delivery.  The  defence  set  up  was  that  one  Alexander  B. 
Almour  had  sold  and  delivered  the  goods  to  the  defendant  in  hia 
otvn  name  and  as  his  own  goods,  with  the  consent  of  the  plain- 
tiffs, and  that  at  the  time  of  such  sale  and  delivery  the  defendant 
believed  Almour  to  be  the  principal,  and  did  not  know  that  the 
plaintiffs  were  the  owners  of  the  goods  or  interested  in  the  sale 
and  disposal  of  them,  or  that  Almour  was  their  agent,  and  that, 
before  the  defendant  knew  the  plaintiffs  were  the  owners  of  the 
goods  or  that  Almour  was  an  agent  in  the  sale  thereof,  he,  Al- 
mour, became,  and  at  the  time  of  the  commencement  of  this 
suit  was  and  still  is,  indebted  to  defendant  in  an  amount  greater 
than  plaintiffs' claim,  on  a  promissory  note  for  $325,  and  for 
money  paid,  &c.,  which  amount  the  defendant  was  willing  to  set 
off  against  the  plaintiffs'  claim.  The  question  therefore  was  : — 
Whether  Almour  in  this  transaction  was  acting  for  himself  as 
principal  or  as  agent  of  the  plaintiffs,  and,  if  as  agent,  whether 
the  defendant  knew  or  had  the  means  of  knowing  the  &ct. — 
Almour,  who  was  called  as  a  witness  for  plaintiffs,  stated  that  he 
began  to  do  business  with  the  plaintiffs  three  or  four  years  ago  and 
had  been  doing  business  for  them  ever  since ;  that  defendant 
spoke  to  him  for  the  machinery  three  or  four  months  before  the 
order  was  filled,  and  it  was  expressly  understood  between  tkera 
that  the  machine  was  to  come  from  the  Bowmanvilie  Machine 
Co. ;  that  he  was  present  when  defendant  signed  the  order  for 
the  goods,  which  was  then  headed  '^  Bowmanvilie  Machine  Co./ 
and  the  goods  thus  ordered  came  from  the  plaintiffs  and  were 
received  by  defendant.  Dyce  Cutlip,  the  book-keeper  of  Al- 
mour, another  witness  on  the  part  of  the  plaintiff^,  said  he  was 
present  in  March,  1875,  at  a  conversation  between  defendant 
.and  Almour  in  reference  to  ordering  a  Planing  Machine,  on 
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which  occasion  the  defendant  was  shown  the  price  list  of  Plain- 
tiffs' Company  and  requested  Almour  to  order  a  Planing  Machine, 
the  particulars  of  which  he  entered  in  the  order  book ;  that 
the  order  sriven  and  signed  by  defendant  was  entered  in  that 
book,  and  it  was  then  in  the  same  state  as  when  defendant 
signed  it.  Upon  this  evidence  the  plaintiffs  rested  their  case, 
and  defendant,  being  called  as  a  witness  on  his  own  behalf,  stated 
that  he  bought  from.  Alraour  the  goods  sued  for  and  did  not 
know  that  he  was  acting  as  agent  of  any  other  person  and  dealt 
with  him  alone ;  that  Almour  never  told  him  he  was  selling 
the  goods  of  any  other  person,  and  he  agreed  to  purchase  the 
machine  from  him  ;  that  when  he  signed  the  order  for  the 
Machine,  the  words  **  Bowmanville  Machine  Co.,"  "  James 
Dempster,"  and  the  figures  "  $400  cash  on  arrival  Halifax, 
balance  4  months  "  at  the  heading  of  the  order,  were  not  in  it. 
Of  that,  he  said,  he  was  positive,  and  that  the  terras  were  not 
settled  upon  at  the  time  ho  signed  the  order — that  the  reason 
he  bought  the  machine  from  Almour  was  because  he  had  sold 
him  an  engine  for  $325,  for  which  Almour  gave  him  his  note  ; 
that  this  note  was  not  paid  at  maturity  and  still  remained  unpaid. 
He  denied  ever  having  seen  a  price  list  of  the  Bowmanville 
Machine  Co.,  and  did  not  know  whether  the  date  was  written 
on  the  order,  but  there  was  no  writing  above  the  red  line  when 
he  signed  it^ 

A  rule  was  taken  out  under  the  statute  to  set  the  verdict 
aside  on  the  usual  grounds,  and  argued  before  four  Judges, 
January  6th,  1877.  The  $15  given  by  the  verdict  in  favor  of 
defendant,  being  the  amount  of  the  excess  of  his  offset  against 
Almour,  plaintiffs'  agent,  over  plaintiffs'  claim,  was  in  the  mean- 
time remitted  by  defendant's  attorpey. 

JBligh,  in  support  of  nule. — The  jury  in  this  case  was  evi- 
dently not  disposed  to  do  justice  to  the  plaintiffs.  The  verdict 
they  found,  giving  the  defendant  075  against  plaintiffs'  company, 
on  account  of  Almour's  indebtedness  to  defendant,  shews  that. 

Cites  BuUen  &  Leake,  808.  At  common  law  you  could 
not  offset  debts ;  statutes  were  passed  giving  the  right  to  do 
80,  when  the  debts  were  between  the  same  parties.  The  prin- 
cipal case,  showing  how.fiir  the  principle  of  offset  can  be  car*- 
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ried,in  respect  to  agents,  is  George  v.  Clagetty  7  T.  R.,  359;  J 
Sm.  L,  0,  (6  ed.),  113 ;  ;^  B.  &  Ad.,  157  ;  5  B.<t  Ad,  893.— 
The  debts  set  off  must  be  contemporaneous  with  the  dealing* 
with  the  agent  ;  4  C.  B..  N,  S-,  715,  where  Mr.  Justice  Wil- 
liams asked  counsel  during  the  argument  if  there  were  any 
cases  to  shew  that  debts  previously  contracted  by  the  agent 
could  be  set  off,  and  no  answer  was  given.  The  answer  is 
clear ;  there  are  no  such  cases.  The  cases  above  cited  shew  that 
there  is  nothing  to  prevent  the  bringing  of  this  action ;  1  East 
335  I  18  a  B.,  N,  3.,  467,  477. 

McCoy,  Q,  (7.,  contra. — The  agent  here  is  attempting  to 
avoid  payment  of  his  debt  to  defendant.  As  soon  as  defendant 
found  out  that  Almour's  credit  was  not  good  he  bought  the 
machine,  the  price  of  which  is  in  suit,  before  the  note  represent- 
ing Almour's  debt  was  due.  The  first  bill  rendered  by  Almour 
to  Dempster  for  this  machine  ran  in  Almour's  own  name,  with- 
out mentioning  the  word  "agent,"  and  the  second  merely  contain- 
ed the  word  **  agent "  after  Almour's  name.  Ho  wrote  several 
letters  about  the  same  matter  in  his  own  name,  as  if  he  were 
principal.  It  is  in  evidence  that  Almour  was  in  the  habit  of 
buying  goods  on  his  own  account  to  fill  orders,  and  that  the 
knives,  part  of  the  machine  whose  price  is  here  sued  for  by 
these  plaintiffs,  were  bought  by  Almour  from  other  partie9. 
Almour  refused  to  produce  his  books,  which  raises  a  presump- 
tion against  the  plaintiffs  ;  Broom's  Leg.  JUax.,  937. 
(Young,  C.  J,  We  need  no  authority  for  that.) 
The  debt  here  set  off  was  not  due  till  after  the  sale  of  tbe 
machine  ;  18  C.  5,,  JV^.  S.,  467.  Under  our  statute,  B.  &, 
Oh.  94,  Sec.  175,  defendant  can  plead  as  set-off  any'  debt 
accruing  before  action  brought,  and  if  he  proves  a  set-oflf 
greater  than  plaintiff's  claim,  he  can  get  a  verdict  for 
the  difference.  Here  the  jury  gave  defendant  a  verdict  for 
seventy-five  dollars^  which  he  has  remitted^  as  it  was  com- 
petent and  proper  for  him  to  do,  being  a  plaintiff  as  respects 
his  set-off,  and  there  being  no  reason  why  these  plaintiffs  should 
pay  him  $75,  Almour's  debt.  Ch.  Arch.,  1517.  A  plea  of 
set-off  is  to  be  tak«n  distributively  ;  BuUen  ^  Leake,  68S, 
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Bligh^  in  reply. — We  come  here  to  set  aside  a  verdict  for 
defendant  for  $75.  The  remittitur  was  not  filed  till  after  the 
rule  nisi  was  taken  out.  The  defendant  proves  that  he  knew 
Almour  had  to  send  away  to  some  company  for  the  machine, 
and  that  he  has  seen  Almour  stamping  goods  in  his  shop  with 
his  name  as  agent.  Very  little  is  required  by  the  Courts  to 
put  it  upon  the  defendant  to  inquire  into  the  agent's  relations  ; 
1  East,  885,  already  cited.  The  charge  that  Almour  is  seek- 
ing to  get  rid  of  this  debt  of  $325  to  Dempster  might  be  an 
argument  to  a  jury,  but  has  no  pertinence  here.  There  is  no 
evidence  that  this  machine  was  ever  in  Almour's  possession, 
which  was  necessary  in  order  to  remove  from  defendant  the 
presumption  of  knowledge  of  his  agency  ;  7  G*  B.,  693.  In 
J  B.  &  Ad. J  137,  already  cited,  the  same  principle  is  laid 
down.  At  least  the  circumstances  should  have  put  the  defendant 
upon  his  guard  and  upon  inquiry.  Story  on  Agency,  Sec. 
401. 

Smith,  J.,  now  (^February  5th.,  1877,)  delivered  the  judg- 
ment of  the  Court : 

The  plaintiffs  in  this  action  are  carrying  on  business  as 
manufacturers  of  machinery  at  Bowmanville,  in  Canada,  under 
the  style  and  firm  of  the  Bowmanville  Machine  Company,  and 
have  brought  this  action  against  the  defendant,  Dempster,  to 
recover  from  him  the  sum  of  $400,  for  goods  sold  and  deliver- 
ed. That  articles  such  as  plaintiffs  alleged  to  have  been  deliver- 
ed, did  actually  come  into  the  possession  of,  and  were  purchased 
by,  defendant,  there  is  no  dispute.  The  only  question  involved 
in  the  case  is,  from  whom  were  they  purchased  ?  in  other  words, 
with  whom  did  the  defendant  make  the  contract  ?  '1  he  defend* 
ant  alleges  that  he  did  not  know  the  plaintiffs  in  the  transac- 
tion ;  that  he  contracted  with,  and  bought  the  articles  from, 
one  Alexander  B,  Almour  at  Halifax,  who,  he  was  not  aware, 
was  acting  as  agent  of  the  plaintiffs.  He  likewise  pleads  a  set- 
off of  $325  due  him  from  the  said  Almour.  The  jury  found  for 
the  defendant  for  the  sum  of  #75.  Of  course  this  verdict  so 
rendered  could  not  be  sustained,  which  subsequently  was  ad- 
mitted by  defendant  filing  a  remittitur  of  the  sum  so  found. 
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The  principles  Ti^hich  goyern  the  right  to  set  oft  a  debt  due 
from  a  factor  against  a  claim  for  the  price  of  goods  by  his  prin- 
cipal, are  well  defined  in  a  number  of  English  cases,  and  Willes, 
J.,  in  delivering  judgment  in  Semema  v.  Brinaley,  18  C.  B., 
N.  S.,  467,  perspicuously  refers  to  them  :    "To  make  a  valid  de- 
"  fence,"  he  says,  "  within  the  rule,  it  is  obvious  that  the  plea 
"  should  shew  that  the  contract  was  made  by  a  person  whom  the 
^*  plaintiffs  had  entrusted  with  the  possession  of  the  goods  ;  that 
"  that  person  sold  them  as  his  own  goods  in  his  own  name  as  pria- 
"  cipal  with  the  authority  of  the  plaintiff^s  ;  that  the  defendant 
"  dealt  with  him  as,  and  believed  him  to  be,  the  principal  in  the 
"transaction,  and  that  before  the  defendant  was  undeceived  in 
"  that  respect  the  set  oft\accrued."     In  Fish  v.  Ktrnptouy  7 
C.  B.,  687,  WiLDK,  C.  J.,  said  :  "  In  all   cases  of  set  off  the 
"  law  endeavors  to  meet  the  real  honesty  and  justice  of  the  ca^ie. 
"  Where  goods  are  placed  in  the  hands  of  a  factor  for  sale,  and 
"  are  sold  by  him  under  circumstances  that  are  calculated  to  in- 
**  duce,  and  do  induce,  a  purchaser  to  believe  that  he  is  dealing 
"  with  his  own  goods,  the  principal  is  aot  permitted  afterwards  to 
"  turn  round  and  tell  the  vendee  that  the  character  he  himself  has 
"  allowed  the  factor  to  assume  did  not  really  belong  to  him.  llie 
"  purchaser  may  have  bought  for  the  express  purpose  of  setting 
"off  the  price  of  the  goods  against  a  debt  due  to  him  from  the 
"  seller."   This  is  tQO  clearly  and  sound  law  to  require  numerous 
cases  to  be  cited  in  support  of  it.    Our  enquiry,  as  I  appreliend, 
in  this  case  is  simply  whether  the  defendant  has,  by  his  evidence* 
brought  himself  within  the  operation  of  these  principles.     If 
his  testimony  is  to  be  believed,  and  the  Jury  have  chosen  to  be- 
lieve it,  when  taken  in  connection  with  some  peculiar  features 
of  this  case,  T  am  of  opinion  that  he  has.     He  testifies  that : 
"  I  bought  from  Almour  the  goods  sued  for.     I  did  not  know- 
that  he  was  acting  as  the  agent  of  any  other  person.     I  deAi 
with  him  alone.     Almour   had  frequent  conversations  with  me 
about  buying  a  planing  machine  from  him.'    Never  told  me  he 
was  selling  the  goods  of  any  other  person.     I   agreed  to  pur- 
chase the   machine  from    him  when  I  signed  the   order  for  the 
machine  in  this  book  marked  '2."'    He  also  states  :    "  I  bought 
the  machine  from  Almour  that  I  might  set  off  note  against  price 
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of  the  machine^  and  I  would  not  have  bought  the  machiue  if 
Almour  had  Dot  been  indebted  to  me."  And  again  he 
adds  :  *^  I  saw  machinery  in  Almour* 8  place  of  business  when 
I  went  there,  which  I  presumed  belonged  to  him."  Xxk  account 
was  also  put  in  evidence,  rendered  by  Almour  to  defendant,  in 
which  defendant  is  made  his  debtor  for  the  price  of  these  goods, 
and  a  credit  given  of  $150.  If  the  testimony  thus  furnished  by 
the  defendant  were  uncontradicted,  I  think  it  could  hardly  be 
contended  that  the  plaintiffs  could  recover  ;  but  the  account 
given  of  the  purchase  of  the  articles  in  question  by  him  is  dis- 
puted and  contradicted  by  Almour  and  the  witness,  Oullip^  his 
clerk.  In  support  of  their  version  of  the  contract,  that  the  de- 
fendant deilt  with  Almour  as  the  disclosed  agent  of  the  plain- 
tiffs, a  very  important  piece  of  evidence  was  given  from  the  order 
book,  which  was  admitted  to  have  been  signed  by  the  defen- 
dant.    It  reads  thus  : 

«  Haijfax,  N.  S.,  ISth  March,  1875. 

Ordered  for  Bowmanvillb  Machine  Compamy. 

From  James  Dempster. 

Terms — $400  cash  on  arrival  Halifax,  balance  4  months." 
A  red  line  here  divides  these  entries  from  the  list  of  articles 
ordered,  and  defendant's  signature  is  appended.  The  defendant 
positively  denies  that  the  words  above  the  red  line,  viz  :  "  Bow- 
manville  Machine  Company — James  Dempster — $400  cash  on 
arrival  Halifax,  balance  4  months,"  were  present  when  he 
signed  said  order.  But  for  this  denial  the  case  would  have 
been  conclusive  to  my  mind  against  the  defendant.  If  there 
was  nothing  further  to  assist  the  minds  of  a  jury  in  deciding  as 
to  the  accuracy  of  these  conflicting  statements,  it  is  possible,  on 
the  ground  of  the  preponderance  of  evidence,  they  might  have 
hesitated  in  finding  the  verdict  they  did,  but  in  view  of  the 
somewhat  peculiar  nature  of  the  entry  above  the  red  line,  cer- 
tainly somewhat  inexplicable,  and  of  the  refusal  of  Almour  to 
produce  his  books  at  the  trial,  which,  as  testified  to  by  his  clerk 
would  shew  an  entry  of  the  machine,  the  subject  of  the  suit,  I 
am  far  from  saying  that  the  jury  did  not  legitimately  discharge 
their  functions.  Such  a  refusal  was  calculated  to  excite,  and,, 
indeed,,  must  have  awakened  grave  doubts,  if  not  serious  sus-> 
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picions  in  their  minds  as  to  the  correctness  of  the  version  given 
of  the  contract  by  Almour.  I  have  already  referred  to  the  sum 
of  $75  given  for  the  defendant  as  untenable,  but  I  think  the 
defendant  had  a  right  under  the  pleadings,  which  he  exercised, 
of  curing  that  defect  in  the  verdict  by  entering  a  remittitur  for 
the  amount. 

I  could  not  avoid  remarking  at  the  argument  that  it  was 
somewhat  surprising  that  the  plaintiffs  themselves,  with  whom 
peculiarly  the  nature  of  the  agency  of  Almour^  if  such  existed, 
was  known,  had  not  been  examined.  It  would  have  been  of 
the  utmost  importance  for  them  to  shew,  if  they  could  have 
done  so,  that  ^/mowr  never  sold  their  goods  in  his  own  name 
as  principal,  or  that  they  had  never  placed  him  in  the  position 
to  enable  him  to  mislead  the  public.  In  the  absence  of  such 
proof  in  connection  with  certain  portions  of  their  correspondence 
in  evidence,  I  think  the  jury  were  justified  in  arriving  at  a  con- 
clusion that  they  concurred  in  the  acts  of  Almour,  The  rule 
to  set  aside  the  verdict  must  be  discharged. 


MURDOCH  V.  DeWOLF  ft  al. 

Where  three  stamps  were  affixed  to  a  note,  the  three  making  ap  the  amoaot  of  ttanp 
duty  pa^'able  upon  it,  and  the  figures  "&— 16— 73**  corresponding  with  the  date  of  the 
note  were  written  across  the  three  stamps  (which  were  affixed  one  above  another,  the  mid 
die  overlapping  Uie  lower  one)  so  that  a  small  portion  of  the  figure  "  5,"  and  nothing  mart, 
could  be  discerned  upon  the  lower  Htamp. 

Mdd,  tliat  the  stamps  were  sufficiently  cancelled. 

Ihis  action  was  brought  by  plaintiffs  to  recover  the  amount  of 
a  promissory  note  made  by  W.  Fraser  &  Sons  in  favor  of  the 
defendants,  endorsed  to  the  plaintiffs,  and  dishonored.  Plea» 
among  others,  that  the  note  was  not  duly  stamped  and  the  stamps 
not  duly  cancelled.  The  cause  was  tried  before  Wilkins,  J., 
in  May,  1876,  and  a  verdict  found  for  plaintiffs.  A  rule  nisi  was 
granted  to  set  aside  the  verdict  on  the  grounds  that  it  was  contraiy 
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to  law  and  evidence,  and  the  charge  of  the  learned  Judge,  and 
for  the  improper  reception  of  evidence.  This  rule  was  argued 
before  Sir  Wm.  Young,  C.  J.,  DesBarres,  AVilkixs,  and  Smith, 
J  J.,  in  December,  1876. 

The  sole  question  raised  on  the  argument  was  as  to  the  stamp- 
ing. Three  stamps  covering  the  requisite  amount  had  origi- 
nally been  affixed  to  the  note,  which  were  cancelled  by  writing 
on  them  the  figures  5 — 16 — 73,  the  date  of  the  note  being 
May  16, 187S ;  the  stamps  overlapped  each  other  and  it  did  not 
clearly  appear  that  any  portion  of  the  figures  was  on  the  third 
stamp. 

The  Judge  told  the  jury  that  he  thought  the  stamping  so  de- 
fective that  the  note,  in  the  language  of  the  statute,  was  not 
available.  The  jury  after  giving  their  verdict  for  the  pkintiff 
stated  in  answer  to  questions  by  the  Judge,  that  they  found  that 
the  note  was  duly  stamped. 

.  Ginham,  in  support  of  the  rule — Cites  the  stamp  act,  1867.  It 
is  not  sufficient  to  have  the  date  written  once,  running  across  all 
the  stamps.  Each  of  the  stamps  should  bear  the  date.  There 
is  nothing  on  the  lower  stamp  to  identify  it  with  the  note.  It 
could  be  used  again,  which  it  is  the  object  of  cancellation  to 
prevent. 

In  Troop  V.  Troop  the  stamps  had  dropped  oflF  and  the  note 
was  held  not  to  be  duly  stamped.     Cites  29  U.  C  ,  Q.  B.,  35. 

[WiLKiNS,  J.  Does  the  stamping  as  done  here  negative  any 
intention  of  fraud  on  the  revenue  ?]  The  question  is  not  that, 
but  whether  the  statute  has  been  complied  with.  If  stamps 
can  be  obliterated  as  these  are,  there  is  nothing  to  prevent  the 
revenue  from  being  defrauded. 

Ritchie,  Q.  C?.,  contra. — There  is  no  intention  here  to  de- 
fraud the  revenue.  The  lower  stamp  was  under  the  middle 
one  and  placed  on  obviously  before  it. 

Even  the  date  in  full  would  not  prevent  the  use  of  the  stamps 
again,  as  the  stamps  could  be  held  over  and  used  another  year. 

The  finding  of  the  jury  is  in  effect  that  one  of  the  figures 
written  on  the  second  stamp  extended  to  the  lower  stamp,  the 
stamp  in  question.     80  L.  T.,  N.  S.,  453  ;  81  id.,  872. 
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Graham^  in  reply. — If  the  Judge  had  asked  the  jury  whe- 
ther the  cancellation  extended  to  the  lower  stamp,  the  finding 
would  be  of  importance.  They  could  not  find  a  question  of 
law. 

DesBarres,  J.,  now  (February  5th,  1877),  delivered  the 
judgment  of  the  Court  : 

This  was  an  action  on  a  promissory  note  for  $500,   dated 
16ih  May,  1873,  drawn  by  VVm.  Fraser  &  Sons,  payable  to  the 
defendants,  and  by  them  indorsed  to  the  plaintiff.     At  the  trial 
a  verdict  was  found  for  the  plaintiff  for  the  amount  of  note  and 
interest,  and,  a  rule  having  been  granted  to  set  it  aside,  the  case 
came  up  for  argument  before  the  full  Court  on   a  single   point, 
viz. ;  that  the  stamps  appearing  on  the  face  of  the  note  were  not 
obliterated  as  required    by  Chap.   9  of  the  Dominion  Acts  of 
1867.     There  are  three  adhesive  stamps  appearing  on  the  face 
of  the  note  for  the  full  amount  of  duty  payable  thereon,  and  over 
and  across  the  two  upper  stamps  are  the  figures  "5,    16,  73," 
the  lower  part  of  the  figure  "5"  extending  a  little  over  and  upon 
the  lower  or  first  stamp,  which  is  partly  covered  by  the  second, 
indicating  and  corresponding  with  the  date  of  the  note.     The 
figures  over  the  two  upper  stamps  are  plainly  written   and  al- 
though the  extension  of  the  lower  part  of  the  figure  "  6"  over  the 
first  stamp  is  not  so  distinct,  yet  it  will  be  found,  on  close  in- 
spection, to  extend  a  little  over  the  first  stamp,  thereby  evidently 
showing  that  when  made  the  figures  were  intended   to  extend 
over  the  surface  of  all  the  stamps.     The  figure  **  6"  though  writ- 
ten on  the  second  stamp,  may  in  point  of  fact  be  considered  as 
wholly  covering  the  first,  as  that  part  of  the  second  on  which  it 
is  made,  lies  directly  over  the  first  stamp.     Now   the  object  cf 
the  legislature  in  requiring  stamps  to  be  obliterated  was  to  pre- 
vent the  possibility  of  them  being  used  a  second  time  for  any 
other  instrument.     Without  such  a  requirement  the  Stamp  Acts 
would  have  been  inoperative.     It  was  therefore  a  wise  and  in- 
dispensable provision,  but  I  do  not  think  it  was  ever  intended 
to  apply  to  a  case  like. this,  where  the  stamps,  from  the  marks 
and  figures  upon   them,  could    never    again  have  been   used. 
There   certainly   is   nothing    connected   with   the  affixing  and 
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obliteration  of  the  stamps  upon  this  note  to  show,  or  from  which 
it  could  be  inferred,  that  there  was  any  intention  on  the  part  of 
the  makers  to  evade  the  payment  of  the  duty,  for  the  note,  as  I 
hare  already  remarked,  was  stamped  for  the  full  amount  of  the 
duty  payable  thereon,  and  if  the  whole  of  the  figure  "5"  had  been 
written  over  the  first  stamp,  instead  of  the  lower  pjtrt  of  it  only, 
I  presume  no  objection  would  ever  have  been  raised  for  want  of 
a  proper  obliteration.  If  such  an  objection  as  this  on  the  part 
of  the  defendants,  who  have  received  full  value  from  the  plaintiff 
for  the  note,  be  held  sufficient  to  invalidate  it,  the  law  would 
operate  as  a  trap  to  victimize  honest  men,  and  it  would  be  bet- 
ter to  abolish  the  stamp  acts  altogether  than  that  such  a  result 
should  be  produced  by  them.  My  impression  is  that  the  note 
was  properly  stamped  and  that  the  stamps  were  properly  oblit- 
erated, I  therefore  think  the  jury  were  warranted  upon  the 
evidence  beiore  them  in  finding  a  verdict  for  the  plaintiff,  and 
that  the  rule  nisi  for  setting  it  aside  must  be  discharged  with 
costs. 


HARRINGTON  v.  REYNOLDS. 

Fl\iDtlff,  Mting  as  ogont  for  pateoteeB,  under  an  agreement  that  he  was  to  have  fo' 
his  services  in  promoting  the  sale  of  the  patented  article  one-fourth  of  the  royalties  or  profits, 
made  an  agreement  with  defendant,  reciting  that  plalntifT  had  received  from  patentees  one- 
foorth  interest  in  the  patenti,  and  professing  to  assign  one-half  of  that  one-fourth  interest  in 
the  patents  to  defendant. 

Udd,  that  plalntifT,  not  having  the  interest  in  the  patents  which  he  profobsed  to  sell  to 
defendant,  was  not  entitled  to  recover  from  him  ttie  unpaid  consideration  money. 

This  cause  was  argued  before  three  Judges  in  the  July  Term, 
1875,  and  the  opinions  of  the  Judges  upon  it  were  delivered  in 
August^  1875,  and  reported  in  vol.  1,  p.  134.  As  there 
was  a  difference  of  oj^nion  between  the  Judges  who  heard  the 
argument.  Sir  W.  Young,  C.  J.,  and  DesBarres  and  Wilkiks, 
J  J.,  the  cause  was  ordered  to  be  re- argued,  and  was  accord- 
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ingly  re-argued  January  11th,  1877,  before  five  Judges,  Sir 
William  Young,  C.  J.,  and  DesBarhes,  Wilkixs,  McDonald, 
and  Smith,  J  J. 

Meagher,  in  support  of  rule. — Tn  addition  to  the  arguments 
used  on  the  former  hearing,  contends  that  all  the  right  Harrington 
has  is  that  of  an  agent,  not  assignable  or  transferrable ;  Benjamin 
on  Sales,  517  to  520,  and  cases  there  cited.  When  Reynolds 
made  the  contract  with  Harrington,  he  thought  he  was  buying 
a  fourth  interest  in  the  patent,  on  the  representation  set  out  in 
the  paper  drawn  up  by  Harrington.  There  is  no  proof  that 
Reynolds  was  aware  what  he  was  buying,  which  was  merely 
a  remote  interest  in  royalties,  worfh  little  or  nothing.  The  case 
cited  on  the  trial  from  3  M.  &  TT.,  619,  is  really  in  our  favor. 

G.  S.  Harrington,  contra. — The  evidence,  as  contained  in 
the  written  agreement,  shews  that  the  plaintiff  undertook  to  sell, 
not  half  of  a  fourth  interest  in  the  patent,  but  of  his  interest. 

Young,  C.  J. — You  must  look  at  the  recital  in  that  agree- 
ment, which  states  that  the  plaintiff"  had  a  fourth  interest  in  the 
patent.  If  defendant  &aw  the  paper  giving  Harrington  his  in- 
terest, you  are  all  right. 

Harrington. — The  defendant  carried  out  the  agreement  by 
paying  part  of  the  money  in  several  instalments,  finding  no 
fault  with  his  bargain.  See  Mitchell  v.  Newhall,  15  M.  &  W., 
308.  There  the  plaintiff^,  a  broker,  instructed  to  purchase  certain 
shares,  purchased,  not  shares,  but  a  letter  of  allotment,  and  it  was 
held  to  be  a  matter  for  the  jury  to  decide  what  were  the  instruc- 
tions given  to  the  broker.  It  is  immaterial  whether  the  interest 
of  the  plaintiff"  was  worth  a  cent  6r  not  if  the  defendant  par- 
chased  what  he  thought  he  was  purchasing.  Might  not  the  jury 
infer  from  the  silence  of  the  defendant,  that  he  could  not  say  he 
had  been  deceived,  or  had  not  seen  the  first  paper? 

Wllkins,  J. — Is  it  not  to  be  assumed  on  the  face  of  the  t^o 
papers,  that  the  defendant  saw  both  ? 

Harrington  — That  is  my  contention.  With  regard  to  plain- 
tiff's interest,  I  contend  that  the  instant  pfaintifF  performed  .iny 
personal  service  in  connection  with  the  patent,  he  acquired  an 
interest  in  it ;  L.  JR.,  S  Bxch,,  S\l ;  1  Bosanquet  &  Puller, 
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There  is,  in  fact,  no  plea  on  the  record  alleging  that  the 
defendant  purchased  something  he  did  not  know  he  was  pur- 
chasing. You  are  asked  to  assume  that  the  defendant  was  de- 
ceived without  a  word  of  evidence.  It  is  the  royalties,  in  which 
plaintiff  had  a  fourth  interest,  that  constitute  the  value  of  a 
patent;  L.  R,  3  Q.  B.,  197. 

Meagher^  in  reply. — In  Mitchell  v.  Newhall,  cited,  there 
was  no  written  agreement,  as  there  is  here,  to  shew  the  jury 
what  the  agreement  was.  In  the  case  cited  from  1  Bi  &  jP., 
262,  the  one  party  paid  the  other  for  the  use  of  the  patent  and 
had  the  use  of  it.  In  15  M,  &  JF.,  308,  the  very  article  bar- 
gained for  was  sold.  There  is  no  proof  that  royalties  have  been 
earned,  and  even  if  there  were,  Reynolds  would  have  no  recourse 
against  the  patentees  for  his  share  of  them.  The  recital  in  the 
agreement  with  defendant  is  evidently  false.  Sugden  on 
Vendors,  898. 

McDonald,  J.,  now  (February  5th,  1877,)  delivered  the 
judgment  of  the  court : 

This  cause  was  first  argued  before  their  Lordships  the  Chief 
JusTicB,  Mr.  Justice  DesBarrks  and  Mr.  Justice  Wilkins, 
whose  judgments,  with  the  two  agreements  in  evidence,  are  re- 
ported in  i  a.  &  C,  134  ;  and  there  being  then  a  differ- 
ence of  opinion  on  the  Bench,  the  case  came  before  the  full 
Court  this  term. 

The  plaintiff"  who  instituted  this  action »  Mr,  Harrington,  now 
deceased,  claimed  to  have  received  an  interest  in  a  Patent  for  ^^Im- 
proyement  in  Car-couplings,"  under  an  agreement  entered  into 
between  him  and  the  patentees,  whereby  he  was  authorized  as  the 
agent  of  the  Patentees  to  make  proposals  or  offers  to  any  party 
or  parties  to  bring  the  said  patents  into  use,  and  for  his  ser- 
vices as  such  agent  he  was  to  have  received,  (not  any  share  in 
that  out  of  which  the  profits  were  expected  to  be  made  but) 
one-fourth  of  the  royalties  or  profits.  If  under  this  agreement 
Mr.  Harrington  had  fulfilled  his  part  of  it,  and  any  profit  had 
been  made,  it  is,  I  think,  clear  that  his  remedy  against  the  pa- 
tentees would  have  been  to  recover  his  share  of  such  profits 
only.     He  received  no  interest  in  the  thing  out  of  which  the 
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profits  were  to  have  been  made,  any  more  than  a  salesman  re- 
ceives a  share  of  the  goods  which  he  undertakes  to  dispose  of  for 
the  owner  under  an  agreement  to  be  paid  for  his  services  by  a 
proportion  of  the  profits  of  such  sale.  It  does  not  appear  that  any 
profit  was  actually  made  before  the  agreement  with  the  defen- 
dant, and,  if  there  were,  it  was  not  his  interest  in  such  profits 
that  Mr,  Harrington  undertook  to  transfer  to  the  defendant  — 
In  the  preamble  of  the  agreement  between  them  it  is  recited 
that  the  .patentees  "  have  disposed  of  one-fourth  interest  in  the 
Canada  and  one-fourth  interest  in  the  United  States  patents  to  the 
said  A.  Inglis  Harrington,"  which  preamble  however  is  not,  as 
I  think,  correct,  though  Mr.  Harrington  might  have  honestly 
thought  it  was.  In  consideration  of  a  sum  of  money,  pait  of 
which  is  now  sought  to  be  recovered,  he  undertook  to  sell  one- 
half  of  that  interest,  that  is,  one-half  of  one-fourth  in  the  patents 
to  the  defendant.  That  which  he  bargained  to  receive  is  not 
M'hat  he  undertook  to  sell,  and  Reynolds  could  not  have  enforced 
his  agreement  with  Harrington  against  the  patentees,  because 
they  did  not  authorize  Harrington  to  enter  into  the  agreement 
which  he  made  with  the  defendant,  and  if  Reynolds  had  ever  so 
faithfully  acted  under  his  agreement  and  caused  even  large  pro- 
fits to  be  made  by  the  sale  of  the  patents,  I  fail  to  see  how, 
under  this  agreement  with  Harrington,  he  could  have  recovered 
any  part  of  the  profits  in  an  action  against  the  patentees.  The 
defendant  did  not  receive  what  he  bargained  for,  because  Mr. 
Harrington  had  it  not  himself,  and  in  that  way  this  case  ap- 
pears to  me  distinguishable  from  some  that  were  cited  at  the 
argument.  I  think  the  rule  must  be  made  absolute  for  a  new 
trial. 

YouNO,  C.  J.,  and  DrsBarrbs  and  Smith,  J  J.,  concurred  in 
the  opinion  of  Mr.  Justice  McDoxald. 

WiLKiNs,  J.,  said  he  adhered  to  the  opinion  expressed  by 
him  on  the  occasion  of  the  former  argument,  reported  in  voL  1, 
p.  142. 
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Defendant  bought  of  one  B.  his  eqnity  of  redemption  in  a  portion  of  certain  land  subject 
to  a  mortgage  to  plaintiff,  and  delivered  to  Mr.  T.,  a  Koliritar,  a  mortgage  of  the  fame  to 
plaintiff,  to  be  held  as  aii  eacrow  until  the  landu  should  be  released |from  the  plaintiff's  firet 
mortgige.  Tiie  mortgage  made  by  defendant  came  into  the  possession  of  plaintiff's  solicitor 
by  u)me  means,  although  the  condition  as  to  the  release  of  the  land  fn)m  the  first  mortgage 
to  plaintiff  was  never  fulfilled,  the  land  having  in  fact  been  sold  under  foreclosure  of  the  first 
mortgage.  Plaintiff  brought  action  upon  the  covenants  in  defendant's  mortgnge  and  upon 
the  accompanying  bond. 

The  Court  were  equally  divided  upon  the  question  of  non-suit. 

Yovsiii,  0.  J.»  and  Wilkiks,  J  ,  were  for  setting  aside  the  non-snit,  holding  that  under 
the  above  circumstances,  there  was  such  a  presumption  of  the  delivery  of  the  mortgage  and 
bond  as  to  sustain  his  action. 

McDoxALD  and  Smith,  J.  J.«  contra. 

This  was  an  action  on  the  covenant  to  pay  in  a  mortgage, 
with  a  count  on  the  bond  given  with  the  mortgage,  for  balance 
due  after  foreclosure  and  sale  of  the  mortgaged  property.  De- 
fendant pleaded,  inter  alia,  that  the  documents  were  delivered  as 
escrows,  to  be  kept  till  defendant's  wife  signed  the  mortgage, 
also  that  they  were  to  be  kept  as  escrows  until  plaintiff  executed 
releases  of  certain  mortgages,  i.  e.,  the  mortgages  on  the  same 
property  previously  foreclosed.  The  cause  was  tried  before 
Mr.  Justice  McDonald,  who  directed  a  non-suit.  The  rule 
nisi  to  set  aside  the  non-suit  was  argued  before  four  judges, 
January  13th,  1877. 

J5.  G.  Gf-zay,  in  support  of  the  rule — The  main  point  here 
is  the  delivery  of  the  mortgage  and  bond.  Mr.  Thompson  was 
called  and  proved  the  handwriting  of  defendant  on  the  docu- 
ments. We  produced  the  papers,  and  stopped.  We  offered 
the  evidence  which  the  law  requires  to  raise  a  prima  facie 
presumption  of  delivery.     That  was  not  rebutted. 

Mr.  Thompson,  on  his  cross-examination,  spoke  of  several 
negotiations  respecting  the  transaction,  but  they  fell  through, 
and  we  produced  the  documents.  TTiere  was  prima  facie 
evidence  ot  delivery  which  should  have  gone  to  the  jury ;  ^ 
Greenleafon  Eoid.y  814,  and  the  cases  there  cited  ;  3  Wash- 
bumeon  Real  Property ^  294,  citinal  Taunt,  251.  Signing 
and  sealing  is  evidence  of  delivery  to  go  to  a  jury.  1  Taylor 
on  Evidence,  144 ;  2  Broom's  Com.,  898 ;  Peahes*  Rep.,  146, 
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cited  in  Fisher*s  Dig.  9,^%i,  As  to  the  escrow,  cites  Murray 
V.  Stairs,  3  Dowl.  &  Ryan,  278  ;  3  Wash.y  R.  P.,  298. 

McDoN.u.D,  J. — The  defendant  got  no  consideration  for  this 
mortgage.  You  have  sold  the  land  under  the  previous  mort- 
gage, and  defendant  has  an  equitable  plea  setting  up  those  facts. 

Young,  C.  J. — The  mortgage  is  out  of  the  question  ;  the  in- 
quiry is  whether  by  his  bond  he  made  himself  personally  liable 
for  the  balance  claimed. 

Bligh  (with  whom  was  Weatherbe,  Q.  C),  contra. — As  to 
the  escrow,  it  is  not  necessary  to  say  "  I  deliver  this  as  an  es- 
crow "  to  make  it  such ;  8  Exch,  290,  17  C.  B.,  634. 

Weatherbe^  Q,  O.,  rises  to  make  a  remark. 

RiQ^Ui  Q'  O-y  objects  that  Mr.  Weatherbe  has  no  right  to 
interfere  while  his  colleague,  Mr.  Bligh,  is  addressing  the  Court. 

Weatherbe,  Q.  C,  contends  he  has  the  right  to  take  up  part 
of  his  colleague's  time. 

The  Court. — It  has  been  decided  over  and  over  again,  that 
you  have  no  such  right. 

Bligh, — Cites  11  M.  d  TF.,  147,  qualifying  the  doctrine  laid 
down  in  Sheppard^a  Touchstone,  58,59 ;  L.  li,,  2  H.  of  L.  C, 
323.  In  5  Hurlst.y  M.&  W,,  797;  the  judge,  after  the  argument, 
said  he  thought  he  ought  to  have  non-suited  the  plaintiff  on  the 
same  principle  for  which  we  contend  here.  In  X.  i?.,  20  E.  C, 
262,  it  is  held  that  delivery  to  the  solicitor  of  the  grantee  will 
not  convert  the  document  from  an  escrow  into  a  deed,  if  the 
circumstances  of  the  case  shew  that  the  execution  was  conditional. 
When  defendant  signed  the  bond  he  intended  to  sign  a  bond 
accompanying  a  mortgage  to  be  signed  by  his  wife. 

Weatherbe,  Q.  G. — It  is  admitted  that,  if  the  document  was 
signed  on  the  condition  that  the  wife  was  to  sign  it,  and  that 
was  not  done,  it  cannot  be  upheld  as  a  deed.  But  the  Court  is 
asked  to  presume  because  it  came  out  of  plaintiff's  possession 
that  it  was  executed.  There  was  only  an  inchoate  execution 
here.  There  could  be  no  delivery-  presumed  here  but  that 
which  Mr.  Thompson  shows.  They  say  we  should  have  cross- 
exam}i^6<^  ^f*  Thompson.  The  plaintiff  now  wants  to  get  back 
to  a  jury  and  try  it  without  Thompson. 
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All  the -cases  sliow  that  where  the  docament  comes  out  of  the 
hands  of  the  grantee^  and  there  are  circumstances  to  show  that 
it  was  not  to  become  operative,  it  is  not  to  be  treated  as  a  valid 
deed. 

The  document  is  not  even  an  escrow  There  was  no  execu- 
tion by  the  wife,  and  if  it  had  been  executed  it  would  be  merely 
an  escrow  in  the  hands  of  Thompson.  The  pliintifTs  counsel 
says,  it  is  true  all  that  arraagenaent  with  Thompson  fell  through, 
but  afterwards  the  plaintiff  got  possession  of  this  deed,  and  the 
court  must  presume  a  delivery  to  Cogswell  of  the  dpcument  as 
a  deed.  Thompson's  last  words  In  evidence  are  that  the  release 
was  not  delivered,  because  Mrs.  O'Connor  refused  to  sign.  Cites 
BurrilV$  Law  Did.,  definition  of  **  execute." 

lliere  is  nothing  to  show  that  the  deed  was  not  brought  into 
court  by  Thompson.  It  would  be  perfectly  consistent  with  his 
evidence. 

WiLKiNS,  J. — Suppose  Thompson  did  actually  hand  over  the 
paper,  although  while  in  his  hands  it  was  an  escrow,  what  would 
be  the  eflTect  of  handing  it  over  ?  Would  the  law  presume 
execution  of  it  ? 

Wealherbe,  Q,  C. — Thompson  said  he  had  no  authority  to 
deliver  it  on  any  other  terms  than  those  stated.  It  would  be  a 
fraud  in  'Thompson  to  hand  it  over,  and  the  act  could  not  amount 
to  a  delivery  or  make  the  deed  valid. 

The  fact  of  the  psvpcr  being  in  Gray'^s  hands  is  perfectly  ex-- 
plainable.  When  the  propossft  was  ma^e  to  convey  to  a  irustee, 
ii  is  reasonable  to  assume  that  the  papers  were  obtained  by  Gray 
to  make  out  a  new  mortgage.  Hie  soUcitor^of  the.  lender  makes 
out  all  the  papers,  and  usually  holds  all  the  papers. 

The  deed  from  Brehm  was  made  out  and  put  in  Gray's  hands 
to  be  recorded  when  all  the  papers  were  completed.  He  had 
all  the  papers,  and  there  is  nothing  singular  about  it.  The  only 
lingular  thing  is  the  bringing  of  this  action. 

The  bond  itself  shows  on  its  face  that  it  is  incomplete,  as  'it 
is  conditioned  for  the  payment  of  a  mortgage  made  by  himself 
:and  his  wife.  There  is  no  such  mortgage  executed.  It  ^as 
signed  by  O'Connor  and  handed  over  on  the  condition  that  his 
wife  was  to  sign. 
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Bi^pe  V,  Hwriifon  is  no  authority  for  the  jdaintiS  See  II 
Jurist^  10.97.  It  i9  only  where  there,  are  no  oppoung  circttm* 
stances  that  the  questiQu  cap  .be  left  to  the  jary  under  this  case. 
The  strongest  cases  as  to  presumption  of  delivery  only  go  tbi» 
far. 

a  iff  by,  Q,  O.i  in  reply. — No  question  of  fraud  can  come  up 
in  this  argument.  If  Mr.  Gray  had  brought;  this  action  on  a 
deed  fraudulently  obtained  by  Mr.  Gray,  the  question  should 
have  been  left  to  the  jury.  The  contention  as  to  fraud  was  not 
zelied  on  at  all.  (McDoXALDy  J.— If  it  h^d  been  I  would  not 
have  non-suited.)  Therefore  we  are  to  deal  with  the  question 
without  any  reference  to  fraud.  The  deed  must  be  taten  as 
coming. into  the  hands  of  Gray  in  good  faith  as  the  attorney  of 
Cogswell. 

^  'JLhe  £Eillacy  of  plaintiff's  argument  is  the  contention  that  the 
evidence  shows  that  the  deed  was  delivered  to  Thompson  as  an 
escrow.  There  is  no  evidence  of  delivery  to  Thompson.  The 
delivery  of  a  deed  is  attended  with  some  formality.  There  is  no 
such  formality  here  in  the  assumed  delivery  to  Thompson. 
There  is  no  evidence  of  delivery  to  Thompson  at  all  or  of  any 
delivery  to  any  one.  We  rely  on  the  fact  that  possession  is  proof 
of  delivery  and  have  cited  the  cases  to  support  that  contention. 

It  is  argued  that  the  condition  on  which  0*Connor  signed  the 
mortgage  was  that  the  wife  was  to  execute  it.  Is  that  a  con- 
dition that  O'Connor  can  take  advantage  of?  That  condition  is 
for  the  benefit  of  Cogswell,  and  not  of  OH^onnor. 

The  whole  of  that  first  contemplated  arrangement  fell  through^ 
and  another  was  made  for  conveyance  to  a  trustee  to  be  re- 
corded as  soon  as  Brehm's  deed  was  recorded.  Brehm's  deed 
was  afterwards  recorded,  and  this  doc,ument  comes  out  of  Gray's 
hands.  It  must  be  pr,esumed,  not  that  there  was  an  execution, 
but  that  the  execution  previously  inchoate  became  effectual  by 
valid  delivery. 

If  the  deed  was  delivered  to  Gray  on  a  condition,. evidence 
should  have  been  given  of  that. 

The  evidence  of  Mr.  Thompson  as  to  the  conditipn  on  which 
it  was  to  be  delivered  is  alll  have  to  contend  wkh^.andlhe  ques* 
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tion  18^  whether  that  rebats  the  prawmiptiott  Mrking-  frwa  the- 
pdMemon  of  the  docameiit  bjr  Gray  for  Cogswell. 

Mr.  Thompsoa  doee  not  prove  a  coAiplet^  executioDi  but  only 
signnig  and  sealing.  The  Court  must  presame  that  there  was 
a  subsequent  delivery* 

On  the  meeting  of  the  Court  for  the  delivery  of  judgments, 
on  the  5th  day  of  February,  1877,  it  appeared  that  the  four 
judges  who  heard  the  ailment  were  divided  in  opinion  re- 
specting it,  two  being  in  favor  of  sustaining  the  nonsuit,  and 
two  thinking  it  should  be  set  aside. 

YouNO,  C.  J.9  deKvered  the  following  ojMnioii : — 
I  am  very  well  convinced  that,  if  Mr.  Oray^  representing  the 
plaintiff,  were  on  the  standi  the  difficulty  in  this  case  would  vanish 
in  five  mmutes.  Brekm  purchases  from  the  plaintiff  a  num- 
ber of  lots  and  gives-  a  mortgage  for  $9000.  A  subsequent 
mortgage  is  given  by  Brthm  to  JermeU  cS  Taylor.  Then 
O* Connor  steps  in  and. says  to  i^reAm-*^*' On  the  purchase 
of  this  property  from  you  for  $9000  I  wiU  pay  off  Jennett  & 
Taylor's  moirtgage  of  $8000," — ^which  he  seems  to  have  done. 
Then  he  gives  a  new  mortgage  and  bond  to  Cogswell  himself, 
on  the  condition  that  Cogswell  will  release  the  mortgage  he 
holds  from  Brehm,  an  every  day  transaction.  After  the  deed 
then  from  Brekm  to  O*  Connor  was  made,  and  after  Jennett's^ 
mortgage^ wan  released,  O*  Connor  gives  a  mortgage  for  the  ba»^ 
lance  of  $6000  odd,  and  a  bond  in  the  ordinary  form.  Then, 
comes  the  difficulty.  Jlfr«.  O^Vonnor  refuses  to  execute  the 
mortgage.  What  was  Mr.  Onxg  to  do  then,-Hrel6ase  the  Brehm 
mortgage  and  take  a  mortgage  witli  the  dower  of  the  wife 
over*hanging  ?  He  is  obliged  to  go  back  to  the  Brehm  mort- 
gaget  Now  the  mortgage  by  O'Connor  and  the  bond  were 
handed  to  Thompson,  to  be  handed  over  when  thu  agreement 
between  Cogswell  and  O^Connor  was  perfected.  It  was  not 
perfected,  and  1  have  no  doubt  these  documents  wer6  in  the 
hands  o£  Tkompmm^M  escrews^  and  that  he  uevier  delivend  them 
to  Qf^:  Ic  would  have- been  a  bre«^  of  faith  to  do  so. 
But  I  fiftctthie  veqr  ttAterial  £set,«-4hat  the^  deed  from  Br^hm 
to  O^ClMnor  went  kto  the  hands  of  Mr,  Qray  and  was  recoided* 
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How  does  that  aflFect  the  case  ?     The  title  is  in  O'Connor,  sub- 
ject only  to  $6000  still  due   to  Cogswell.     How  did  the  mort- 
gage from  O'Connor  to  Cogawell  and  the  bond  in  connection 
with  it  get  into  Mr.  Oray'a  possession  ?  It  is  a  pity  he  did  not  tell 
us,  but  I  look  at  the  record.     It  is  pleaded  that  the  plaintiflF  by 
fraud,  covin,  and  misrepresentation  obtained  these  papers,  but 
there  is  no  fraud  proved,  and  it  is  admitted  that  they  were  in 
the  hands  of  Mi\  Gray  in  good  faith.     All  the  cases  show  that  a 
<deed,  being  in  the  hands  of  a  party  who  has  an  interest  under  it 
in  good    faith,  is  abundant    evidence    of  delivery.     We  prove 
deeds  every  day  by  the  hand-writing  of  the  party, — that  is  all. 
Nobody  contends   that  you  must  prove  delivery.     'Ihe  posses- 
sion of  the  deed  in  good  fiiith  is  ample    evidence,  in  both  the 
Unglish  and  the  American  cases  of  delivery.     I  hold  therefore, 
that  the  fact  of  Oray  possessing  these  two  papers  is  ample  prima 
facie  evidence.     But  there  is  another  view  of  the  case,— -it  is 
Ihis  :  Mr,  O'Connor  buys  this  property  and  pays  about  ^3000 
for  it.     Under  Brehm*s  mortgage  Mr.  Cogawell  steps  in   and, 
there  being  no  other  purchaser,  buys  it  for  $4000.     Then  Mr, 
Gray  brings  action  upon  the   covenant,  and  on  the  bond  for 
another  $3000.     That  is  a  monstrous  thing ;  I  think  that  cannot 
be  done  either  in  this  Court  or  in  equity. 

His  Lordship  here  read  a  passage  from  Fisher  on  Mortgages, 
and  concluded  by  saying,  that  he  considered  that  the  plaintiff 
could  not  recover  in  this  suit,  but  that,  as  the  Court  was  equally 
divided,  there  could  under  the  present  practice  of  the  Court 
he  no  rule.  He  added  that  he  was  of  opinion  that  the  non- 
suit should  be  set  aside,  not  that  the  plainti£f  should  bring  a 
new  action^  but  that  the  parties  should  come  in  and  put  them- 
selves in  a  proper  condition  before  the  Court ;  that  the  defendant 
should  have  the  full  benefit  of  the  sum  realized  by  Cogsivell  out 
of  the  property,  and  if  not  that  the  foreclosure  should  be  opened. 

WiLKiNs,  J.,  read  the  following  opinion  : — 

When  the  plaintiflTs  Counsel  took  the  position,  that  the  posaes- 
eion  by  plainti£E  of  the  bond,  executed  by  the  defiNidant,asd  proved 
•to  have  been  executed  as  an  escrow  by  him^  raised  a  preemp- 
tion of  a  delivery  4tbsolutely,  it  was  met  by 'a  oontention,  that 
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nder  the  evidence  given  by  Mr,  Thompson,  such  a  presump- 
tion could  not  arise.  But,  I  apprehend,  that  contention  involved 
a  fallacy.  It  would  hwe  been  a  legitimate  argument  if  there 
had  been  in  the  case  the  slightest  ground  for  a  suspicion,  that, 
subsequently  to  what  took  place  in  Mr.  Thompson's  office,  the 
instrument,  executed  as  an  escrow  and  left  with  Thompson,  had 
found  its  way  into  Mr,  Oratfs  hand  fraudulently,  or  in  any  other 
way  than  by  a  subsequent  handing  it  over  to  him  either  by  Mr. 
Thompson  or  by  the  defendant ;  but  fraud  being  out  of  the  case, 
it  is  morally  certain  that  it  did  come  to  Oray*s  hands  in  one  or 
the  other  of  those  two  ways.  Mr.  Thompson  stated,  in  effect, 
that,  as  far  as  his  memory  served  him,  he  made  no  delivery  of  it 
to  Grray,  and,  alter  what  had  taken  place  in  his  office  between 
defendant  and  him,  he  coukUnot  have  done  so  ;  especially  as  he 
stated  that  he  was  never  authorized  to  deliver  the  instrument  in 
any  other  terms  than  those  mentioned  by  him.  A  subsequent 
delivery  to  Gh^ay  by  Thompso^i  we  musr  then  regard  as  negatived 
by  the  evidence.  Fraud  being  out  of  the  case,  nobody  but  the 
defendant  could  have  handed  the  instrument  to  Gray.  To  no 
person  but  to  him  would  Mr.  Thompson  have  delivered  it.  As 
to  the  defendant's  having  it  in  his  power  to  obtain  it  from  Thomp- 
son no  doubt  can  exist,  and  nothing  could  be  more  natural,  in. 
my  opinion,  than  that  Mr.  Thompson  should  unhesitatingly  de- 
liver the  instrument  to  defendant,  intimating  his  desire  to  have 
it  for  delivery  to  Mr.  Gray,  All  that  we,  for  the  purpose  of  our 
present  inquiry,  have  to  ask  ourselves  is,  *'What  are  prima 
facie  the  legal  inferences  as  to  plaintiff's  right  to  sue  on  the  instru*^ 
ment  to  be  drawn  iirom  the  fact  of  plaintiff's  attorney's  possession 
of  it  as  produced  and  proved  by  him  at  the  trial  ?" 

The  case  of  Hare  v,  Horton,  5  B.  &  Ad.,  715,  (and  there 
are  other  cases  to  the  same  effect  with  it)  answers  that  question. 
In  that  case,  plaintiff  at  the  trial  produced  a  deed  of  mortgage 
executed  to  him  by  the  defendant,  and  the  latter  proved  that, 
on  executing  it,  he  handed  it  to  his  own  agent,  intending  it,  as 
ho  alleged,  to  remain  as  an  escrow  till  the  performance  of  a  cer- 
tain agreement  by  another  party  to  the  mortgage.  Held,  that 
the  possession  of  it  by  plaintiff  was  prima  facte  evidence  that 
it  had  been  delivered  to  him  as  a  deed.     The  fact  was  that  the 
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deed  was  ex^nted  by  the  defendant  and  one  Spurrier  (neither 
the  plaintiff  nor  any  person  on  his  behidf  being  present),  and 
witnessed  by  the  defendant's  attorney  and  his  mining  agent 
The  deed  was  then  delivered  to  the  mining  i^nt,  but  there  was 
no  evidence  of  his  having  delivered  it  to  the  plaintiff,  except 
that  the  plaintiff  produced  it  at  the  trial. 

Park,  J.,  said:  '<  I  said  at  the  trial  that,  although  there  was 
''  evidence  that  the  deed  was  at  first  delivered  as  an  escrow,  yet 
**  its  being  afterwards  found  in  the  plaintiff 's  possession  was  some 
''  evidence  that  the  condition  upon  which  it  was  so  delivered  had 
"  been  complied  with;  and  the  defendant  should,  if  it  hadbisen 
**  in  his  power,  have  shewn  the  contrary."  Of  course,  if  that  case 
had  been  decided  on  that  ground,  and  not  on  the  broad  ground 
expressed  in  the  marginal  note,  and  in  the  opinion  of  Mr.  Jus- 
tice Taunton,  it  wouldn't  be  an  authority  here,  in  respect  of  Mr. 
Thompson's  proof  that  the  condition  never  was  performed. 
But,  not  knowing  what  may  have  passed  between  the  defendant 
and  &ray,  we.have  no  oonolosive  evidence  on  that  point.  The 
Court  at  the  trial  knew  nothing  as  to  transactions  which  may 
have  occurred  between  those  parties.  But  the  Court  decided 
the  case  of  Hare  v.  HortoUf  and  could  not  but  have  decided  it, 
on  the  broad  prindpU  thus  stated  by  Taunton,  J.,  who  said, 
^*  The  fact  of  the  deed  (a  deed  bear  in  mind  which  had  been 
' ''  delivered  as  an  esorow)  being  in  the  plaintiff 'a  ^qeeeseum  toae 
•**  prima  facie  evidence  (not  that  the  condition  of  an  escrow  had 
'*'  beep  complied  with,  but)  i^its  having  been  delivered  to  him 
'^^  asa  deed^^  He  couldn^t  have  so  expressed  himself  if  he  in- 
tended to  limit  or  qualify  the  principle  announced  by  his  words. 
That  principle,  (and  see  also  Extonr.  ScMy  6  Sim.,  40)  in  my 
^opinion  governs  this  case.  That  principle  was  not  deemed  by 
the  court  the  les^  to  govern  it,  because,  at  the  time  of  the  proved 
•execution,  it  was  intended  to  operate  as  an  escrow.  No  question 
can  arise  as  to  the  character  of  that  delivery  of  which  Jfr* 
Thompson  was  the  witness.  And  if  it  were  not  quite  poosible 
that,  subsequently  to  that  delivery,  this  defendant  obtained  the 
'deed  from  Mr^  Thompson  (who  alleged  nothing  to  the  contrary) 
:and  handed  it  over  to  Gray,  and  executed  it  anew  to  him  for 
his  client,  makii^,  it  .may  be,  some  arzangement  with  fi/ray  duit 
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«tiperieded  altogether  the  arrangement  spoken  ot  by  Thompson, 
-^but  for  this,  I  say,  the  legalrule  of  presomptioa  from  the  faet 
of  possession  of  the  deed  would  not  arise  in  tiie  case.  Not  the 
«lightestiprejudice  to  the  defendant  eould  have  resulted  from 
applying  to  the  case  that  l^al  presumption  based  on  the  sup- 
posed fiiots,  because  the  eflfect  of  doing  so  «roQld  have  been  merely 
to  impose  the  burthen  of  negativing  the  presumption  of  a  delivery 
absolutely  on  the  defendant  Had  he  negatived  a  delivery  of 
the  deed  to  Gray  altogether,  or  shewn  that,  though  there  was  a 
delivery,  it  was  not  one  that  was  to  take  effect  absolutely,  the  legal 
presumption  would  have  been  cut  down,  and  the  Judge  iirould 
have  been  bound  to  iiistruct  the  jury,  to  find  a  verdict  for  the 
defendant.  For  the  same  reason  no  real  prejudice  could  have 
resulted  to  defendant  from  assuming^  as  a  fact,  a  delivery  by 
him  of  the  deed  to  Gray  as  supposed.  So  that  the  question  b 
simply,  who,  at  the  trial,  was  bound  ta  explain  how  and  under 
what  circumsianees  Gray  obtained  possession  of  the  deed.  It 
is  a  fixed  principle  of  law  that  execution  of  a  deed  absolutely  is 
inferred,  prima  facie,  in  fevor  of  him  v^ho  produces  at  a  trial  an 
executed  deed.  It  appears  to  me  that  the  rule  should  be  made 
absolute. 

McDonald,  J.,  read  the  following  opmion : — 
Neither  at  thetrittl  nbr  at  the  argument  of  this  cause  was  the 
question  of  frilud  hi  obtaining  possession  of  the  moil^i^  and 
bond  in  question  insisted  upon,  although  there  is  a  plea  to 
that  effect  upon  the  record.  Nor  do  I  think  that  the  bare 
possibility  of  such  a  question  arising  under  the  evidence  ooght 
to  influence  our  judgment  as  the  Oase  is  presented  to  us.  I  find 
no  instance  in  which  the  possession  of  a  document  was  held  to 
have  been  fraodnlentjy  obtained,  simply  because  it  was  found  in 
other  hands  than  likcBe  of  the  legal  custodian.  Here  the  mort- 
!gag^  and  bond  upon  which  this  action  is  brought,  are  proved 
beyond  «  doubt  ^to  •have  been  in  the  hands  of  Mr.  Thompson 
as  escrows,  not  'to  ^havcany  effect  Irll  the  conditions  were  per- 
ibraied  by  AmpMntiS,  niUnely,  the  releasing  of  the  mortgage 
which  he  then  held  on  the  property  proposed  to  be  mid  by 
Hrehm. 
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This  was  proved  by  the  plaintifi's  own  witnessy  and  the  <muB 
was  upon  him  of  farther  proving  that  the  escrows  ceased  to  I)e  snch 
before  action.  An  escrow  is  a  writingunder  seal  delivered  to  a  third 
person  to  be  delivered  by  him  to  the  person  whom  it  purports  to 
benefit  upDn  some  condition.  Upon  the  performance  of  the 
eondition  it  becomes  an  absolute  deed ;  but,  if  the  condition  be 
not  performed,  it  never  becomes  a  deed.  ( Wharton*8  Laxff 
Lexicon^  857 ;  2  Bl.  Cora.,  307),  It  is  not  the  delivery,  but  the 
performance  of  the  condition  and  the  delivery^ that  would  make 
the  deed  operative. 

It  is  said  that  the  possession  of  the  deed  is  presumptive 
evidence  of  the  condition  having  been  fulfilled,  but  we  have 
here  the  positive  evidence  of  Mr.  Thampaonf  that  such  condition, 
that  is  to  say,  the  releasing  by  the  plaintiff  of  the  mortgage, 
.which  he  then  held,  to  the  defendant,  was  not  fulfilled,  and  we 
cannot  uphold  the  presumption  of  its  having  been  fulfilled  with- 
out presuming,  at  the  same  lime,  that  Mr*  Tlionipscyn  said 
what  was  not  true  when  be  said,  *'  The  release  was  not 
delivered  because  Mrs,  0*ConQor  refused  to  sign  the  mort^^e  ** 
I  find  it  impossible  so  to  presume.  The  case  oi  Bare  v.  Horton, 
5  B.  &  Ad.,  715,  was  very  diflTerent  from  this,  because  there  was 
no  condition  in  that  case  to  have  been  performed  by  the 
mortgagee  but. by  one  of  the  mortgageors,  and  the  exigence  of 
any  such  condition  does  not  appear  to  have  been  nriiAin  the 
knowledge  of  the  mortgagee  or  of  any  one  acting  for  hm,  sjid 
because  there  was  no  evidence  in  that  case,  as  there  is  in  this, 
that  the  condition  was  not  performed*  Tbe  onus  was  there- 
fore very  properly  thrown  upon  the  defendant  in  that  case 
of  proving,  to  some  extent,  the  non-performance.  See  / 
Taylor  on  Evid,,  sec  376,  where  it  is  Imd  down  that,  where 
the  subject  matter  of  an  allegation  lies  peculiarly  within  the 
knowledge  of  one  of  the  parties,  that  party  must  prove  it, 
whether  it  be  of  an  affirmative  or  negative  character,  and  even 
though  there  be  a  presumption  of  law  in  his  favor.  The 
Judge  on  the  trial  of  that  cause,  Hare  v.  Horton^  said  that  the 
possession  of  the  document  furnished  evidence  that  the  condi- 
tion teas  complied  with,  and  it  was  held  that,  under  the  circum- 
stances^ the  defendant  sh(>uld  have  given  n^ative  prool    But 
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here,  ia  addition  to  the  distinction  between  tbe  two  cases,  as 
to  the  parties  who  were  to  have  perfoimed  the  conditions,  and 
within  whose  knowlec^e  the  facts  were,  we  have  ag>ainst  the 
presumption,  if  any  presumption  could  arise  in  this  case,  the 
positive  oath  of  a  highly  credible  witness,  that  the  condition 
was  not  complied  with,  and  then  we  have  that  witness  corrobora-- 
ted  by  the  letter  of  the  plaintiff's  solicitor,  Mr.  Gi^ay-,  to  the  de- 
fendant, showing  that  the  very  mortgage,  which,  by  the  condition,. 
was  to  have  been  released,  was  by  the  plaintiff  subsequently 
foreclosed  and  the  property  sold  for  $4000.00,  tbweby  defeating 
even  the  possibility  of  the  condition  ever  being  performed  at 
any  time.  To  presume  further  that  there  was  an  entirely  new 
agreement  (and  without  such  a  presumption  it  is  impossible  for 
the  plaintiff  to  recover)  would  be  to  presume  every  thing  in 
favor  of  a  plaintiff,  who,  as  will  presently  appear,  shows  that 
upon  the  merits  he  has  no  right  to  recover  one  farthing, 
and  everything  against  a  defendant  who  has  right  and  justice  on 
his  side.  Under  the  evidence  before  us,  the  facts  and  justice  of 
the  case  are  so  strongly  in  favour  of  the  defendant,  that,  if  it 
went  to  a  jury,  and  a  verdict  had  been  fonnd  in  favour  of  the 
plaintiff,  it  would  necessarily  have  been  set  aside  as  against  law 
and  evidence,  but  it  is  very  difficult  to  think  that  any  jury 
could  ever  have  found  in  favour  of  the  plaintiff,  on  evidence 
like  this.  Here,  we  have  the  plaintiff  holding  a  mortgage  of 
JBrehm^s  property  for  about  S9000,  which  mortgage  he  fore- 
closes, the  property  bringing  about  $4000  at  the  sale.  Before 
the  foreclosure  the  defendant  purchased  Brehm^s  equity  of  re- 
demption under  an  agreement  with  the  plaintiff  to  execute  the 
mortgage  in  question  here  and  to  deliver  it  ^th  the  bond  on 
geUing  Brehm^s  mortgage  reledsed  by  the  plainti£  That 
equity  of  redemption,  according  to  the  evidence,  was  ^5000 
worse  than  worthless,  yet  the  defendant  paid  $3000  for  it,  and 
is  now  sued  for  $8,934  more,  as  part  of  the  price  of  that  pro- 
perty which  the  plaintiff  never  released  to  him  according  to  his 
agreement,  but  which  he  now  holds  in  his  own  right  under  the 
mortgage  that  he  undertook  to  release  to  the  defendant.  Can 
it  be  supposed  for  one  moment  that  under  these*  circumstances 
the  defendant  would  ever  have  agreed  to  deliver  the  bond  and 
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mortgage  m  quefttion  to  the  plaintiff?  He  had  nothing  of  the 
slightest  value  to  mortgage  till  he  should  have  reeeived  the  re* 
lease  bargained  for,  and  yet*  by  the  terms  of  ihe  mortgage  aoed 
upon  here,  he  is  represented  as  Wjar ranting  and  defending  to 
the  plaintiff  that  title  which  the  plaintiff  hinkself  then  held  and 
now  holds  contrary  to  hiB  agreement  with  the  defendant.  And 
why  should  the  plaintiff,  who  never  gave  anything  in  exchange 
or  by  way  of  consideration  for  the  mprtgageand  bond  sued  upon, 
who  nevBr  did  anything  for  the  defendant  nor  lost  anything,  nor 
even  ran  any  risk  by  the  negotiation  thp.t  took  place,  ask  for  or 
receive  such  bond  or  mortgage  without  first  releasing  Brehm^s 
mortgage  according  to  the  agreeuient  ?  I  must  confess  that,  as 
the  evidence  stands,  I  never  knew  a  more  uiijust  claim  either  in- 
side or  outside  of  a  Court  of  Justice.  It  is  true  that  the  plaintiff 
might  possibly,  if  he  tried,  hive  et plained  this  transaction  in  a 
more  satisfactory  manner  at  the  trial,  but  though  very  much  in- 
vited to  do  so,  be  preferred  to  accept  a  aon-suit.  He  could  have 
forced  the  defendant  into  a  defence  and  then  given  his  explana- 
tions in  reply,  .or  he  might  have  given  his  explanations  in  the 
first  instance,  but  he  chose  to  rely  upon  mere  presunxptions  of 
law  against  positive  proof.  There  is  nothing  now  to  prevent 
him  from  having  a  speedy  trial  by  bringing  a  mew  action,  al- 
though this  rule  would  be,  as  I  think  it  ought  to  be,  now 
discharged. 

Smith,  J.,  read  the  following  opinion  :— 

This  is  an  action  brought  upon  a  bond  and  covenant  in  a 
mortgage  alleged  to  have  been  giv^n  by  the  defendant  to  the 
plaintiff.  It  was  fried,  before  Mr.  Justice  McDoK ald  in  November 
last  tat  Hali&x,  and  plaintiff  submitted  to  a  non-suit  with  leave 
•to  move  to  set  the  sameaside,  and  the  rule  was  ai^ned  in  Jannaiy 
last. 

The  only  material  ^witness  called  was  Mr.  Thompson^  who 
pioved  tbs  execution  of  the  bond  and  mo^^ge  by  the  defendant, 
and  that  the  sume  were  delivered  to  ^lim  as  ^<ftows.  The.plaui- 
tiff  relied  upon  this  testinMny  and  tt^  production  oC  Ihe  •docn- 
ments  by  Mr.  &my,  the  agtfnt  aad  •toUoitor  of  the  plaintiff, 
as  estaUbhing  a  prima  faoie  case.    The  46«rned  Judge  did  mM 
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consider  sach  a  case  made  out  and  directed  a  non-suit,  and  we 
are  now  to  consider  whether  this  direction  was  right.  It  will  be 
necessary  to  a  clear  apprehension  of  the  oase  to  notice  briefly 
the  material  and  undisputed  facts  out  of  which  (he  documents 
in  question  eTidently  arose,  not  as  baring  relation  to  the  merits 
of  the  transaction  between  the  parties,  but  chiefly,  if  not  entirely, 
with  a  Tiew  to  shew  the  nature  of  the  condition  until  the  per- 
formance of  which  they  were  to  be  retained  by  Mr,  Thompson 
as  a  depositary. 

It  appeal's  that  antecedent  to  the  date  of  these  documents 
the  plaintiff  held  a  mortgage  of  certain  real  estate  belonging 
to  one  Brehm  in  the  city  of  Halifax,  a  portion  of  which  pro- 
perty the  defendant  was  desirous  of  purchasing,  and  it  was  ar- 
ranged hetween  said  JBrehm,  the  plaintiff,  and  defendant,  that  a 
deed  of  such  part  should  pass  directly  from  Brehm  to  defen- 
dant, that  the  plaintiff  should  release  the  same  from  his  incum- 
brance, and  take  from  the  defendant  and  his  wife  a  mortgage, 
and  from  the  defendant  a  bond.  Without  such  a  release  it  is 
clear  the  defendant  would  receive  merely  an  equity  of  redemp- 
tion, subject  to  plaintiff's  mortgage,  and  one  also  to  one  Jennett^ 
— with  which  state  of  things  it  can  hardly  be  supposed  that  he 
would  propose  to  give,  or  that  Mr.  Gray  would  require,  a  mort- 
gage of  the  defendant's  equitable  right  to  redeem  a  property 
over  which  the  plaintiff  had  himself  a  mortgage.  It  was  con- 
sonant with  reason,  common  sense  and  justice,  that  the  ar- 
rangement which  they  did  make,  and  to  which  I  have  I'eferred, 
should  have  been  come  to.  In  short  it  is  an  every  day  trans- 
action. Without  doubt,  in  view  of  the  whole  transaction  as 
derived  from  Mr,  Thoinp8on*8  testimony,  the  documents  in 
question  were  lodged  with  and  held  hy  him  to  be  delivered 
when  executed,  only  on  the  pertovmaiice  of  the  condition  of 
the  execution  and  recording  of  the  releases  from  plaintifFand 
JeTtnetL  He  became,  for  the  purpose  for  which  the  trust  was 
repoeed  in  him,  the  agent  of  both  parties,  and  conld  not,  with- 
out their  joint  consent,  hand  over  to  either  thoee  executed  in- 
strumentSt  until  the  condition  was  performed.  Undeniably, 
from  the  evidence  of  the  plaintiff's  own  witness,  that  condition 
woe  not  performed^  axid  we  find  the  IfODd  ttnd  mortgage,  exe- 
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cuted  by  defendant  with  an  object  agreed  upon,  in  the  posses- 
sion of  Mr.  Gray,  with  that  very  object  defeated,  and  with  no 
explanation  as  to  how  that  possession  was  derived. 

/  do  not  d(hl  thus  with  the  facts,  either  as  imputing  any 
impropriety  to  ilfr.  Oray,  or  with  a  desire  to  draw  into  my 
consideration  the  merits  of  the  case.     But  it  is  all-important 
that  we  should,  when  dealing  with  the  sufficiency  or  insuffi- 
ciency of  a  presumptive  case,  which  may  he  rebutted  by  facts 
and  circumstances,  have  the  highest  regard  to  the  intention 
of  the  parties  and  the  objects  sought  to  be  obtained  by  the 
execution  of  these  documents,  which,  if  delivered  as  deeds. 
must  have  been  so  with  some  other  and  independent  purpose. 
The   condition,  upon    the  performance   of  which    the  bond 
and  mortgage  were  and  only  could  become  deeds,  having  been 
shown  by  plaintift's  witness  never  to    have  been  performed, — 
I  must  say  I  am  puzzled  to  understand  how  the  mere  possession 
of  them  by  the    plaintiff  creates  that  prima  facie  case,  which 
all  the  authorities  recognize  and  hold  as  sufficient.  Until  condi- 
tion performed  the  executed  papers  remained  mere  scrolls  in 
writing,  and  of  no  more  efficacy  than  any  other  written  scrolls, 
but  when,  upon  the  performance  of  the  condiuon,  they  were  de- 
livered to  the  grantee  or   his   agent,  they  would  then  become 
deeds  to  all  intents  and  purposes,  and  the  title  would  pass  and 
the  bond  become  operative  from  "  the  date  of  delivery;**   3 
Wash,  on  li.  Prop.,  5S6.     If  then  the  efficacy  of  a  deed  once 
delivered  as  an  escrow  is  absent,  and  it  conveys  no  title  until 
delivery  and  after  condition  performed,  and  cannot  relate  back 
to  its  date  or  other  period,  then  how  can  we  be  asked  to  presume 
these  documents  delivered  as  deeds,  when  it  is   proved  that  the 
condition  was  not  performed. 

In  3  Wa0h,  on  R.  Prop.^  586,  it  is  laid  down — '•If  the  grantee 
^^  obtain  possesion  of  the  escrow  without  performance  of  the  con- 
*'  dition  he  obtains  no  title  thereby,  because  there  has  been  no 
*'  delivery  with  the  assent  of  the  grantor,  which  assent  is  de- 
*'  pendent  upon  compliance  with  the  condition.** 

I  am  perfectly  aware  of  the  well  known  common  law  prin- 
ciple, which  was  pressed  npon  us  at  the  argument,  and  which  ap- 
pears to  have  great  weight  with  some  of  my  learned  brethreo, 
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with  whom  I  have  the  misfof  tune,  and  I  may  almost  say  presump* 
tion,  to  differ,  that  the  possec^sion  of  a  deed  by  a  party  is  prima 
facie  evidence  that  it  has  been  delivered  to  hrm  as  a  deed.  I  con- 
cede this  as  being  the  law  of  the  land;  but  I  entirely  fail  to 
perceive  how  it  can  apply  in  a  case  where  there  are  strong  re- 
butting circumstances^  and  a  delivery  as  an  escrow  proved  and 
the  condition  unperformed. 

I  consider  the  case  of  Hare  v.  fforton,  5  B.  &  Ad.,  7 15,  strongly 
in  point.    In  that  case  the  plaintiff  produced  at  the  trial  a  deed  of 
mortgage  executed  to  him  by  defendant.    The  defendant  proved 
that  he  handed  it  to  his  own  agent  as  an  escrow.     In  delivering 
his  judgment  Pakke,  J.,  who  appears  to  have  tried  the  cause  at 
Nisi  Prius  says—**  I  said  at  the  trial  that,  although  there  was 
'*  evidence  that  the  deed  was  at  first  delivered  as  an  escrow,  yet 
'*  its  being  afterwards  found  in  the  plaintiffs  possession  was  some 
*'  evidence  that  the  condition  upon  which  it  was  so  delivered  had 
**  been  complied  with,  and  the  defendant  should,  if  it  had  been  in 
"  his  power,  have  shown  the  contrary.   I  still  remain  of  that  opin- 
"  ion."  Taunton,  J., in  the  same  case  applies  the  general  principle 
without  reference  to  the  condition  being  performed.  It  was  not  ne- 
cessary for  him  to  have  done  so,  for  be  essentially  decided  the  same 
thing  as  Pakke,  J.,  but  can  it  be  urged  or  gathered  from  the  lan- 
guage of  Taunton,  J.,  that,  had  there  been  proof  that  the  condi-  J 
tion  upon  which  the  moitgage  had  been  delivered  had  not  been 
complied  with,  he  would  not  have  laid  down  and  applied  the  same 
law  as  enunciated  by  his  brother  judge  ?  Patterson,  J.,  reiharked 
on  this  point,  *'a  sufficient  answer  has  been  given."    It  is  just  as 
probable  that  he  referred  to  the  answer  given  by  Pareb,  J.,  as 
by  Taunton,  J.     At  all  events  it  is  a  ;great  satisfaction  to   me 
to  know  that  I  apprehend   the   law  as    Mr.   Justice    Parke, 
and  if  I  am  wrong  I  am  consoled  by  the  reflection  that  I  have 
so  learned  and  respectable  a  companion  in  error.     So  able  a  text 
writer  as  Roscoe,  in  his  last  edition,  seems  to  be  equally  at  fault, 
if  I  misapprehend  the  substantial  purport  of  this  decision,  for  at 
p.  154  he  says  **  Where  A.  executes  an  instrument  and  delivers 
**  it  to  B.  as  an  escrow  to  be  delivered  to  C.  on  a  certain  event, 
«  possession  by  C.  is  prima  fade  evidence  against  A.  of  the  per* 
**  formance  of  the  condition/'  and  cites  this  case  as  his  authority. 
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Certainly,  it  is  ;  and  if  the  plaintiff^s  witness  in  this  case  bad 
proved   nothing  more  than  the   delivery  of  the  documents  as 
escrows,,  the  possession  of  them  wonld  unqoeslionably^  and  no 
lawyer  would  be  obtuse  enough  to  doubt  ir^  be.  prsma /bete  evi- 
dence of  the  delivery  of  them  as  deeds,  the  condition   being 
presumfJ>iy  performed.     Can  the  possession  of  the  deeds  in  this 
case  presume  the  condition  performed  ?    To  answer  in  the  affir* 
mative  would  be  to  assume  the  novel  position  of  setting  prt- 
aumptions  against  /ac^^/  for  the:  plaintiff's  witness  testifies  that 
it  was  not,  and  th^y  therefore  coukl  not  operate  as  deeds.     It  is 
true  that  some  months  «lapsed  from  the  time  when  the  instra* 
ments  were  deposited  with  Mr.   Thompson  before  the  arrange^ 
ment  upon  which  they  were  based   fell   through,  and  as  Mr. 
Thompson  had  no  right  to  deliver,  as  he  had  no  authority,  the 
deeds  to  Mr,  Chray,  it  was  contended,  to  fortify  the  pHmafacit 
case,  that  the  defendant  may  have  obtained  the  possession   of 
them  and  delivered  them  himself*  I  can  only  say  I  see  no  ground 
for  such  a  probability.    In  the  first  place  Mr.  Thompson  had  no 
more  authority  or  right  to  deliver  them  to  the  defendant  than  he 
had  to  give  them  to  Mr.  Gray,     Both  had  an  interest  in  their 
being  retained  by  him  unUl  the  condition  performed,  which  would 
give  them  value  as  deeds,  and  it  is  ndost  unfortunate  that  Mr, 
Thompson  cannot  recollect  how  the  papers  passed  out  of  his 
possession.     Widiout  supposing  some  new*  arrangement  come 
to  between  defendant  and  Mr,  Oray^  which  we  have  no  proof 
of,  not  only  would  such  a  presumed  delivery  be  utterly  a  depar-^ 
ture  from  the  original  purpose  and  understanding  of  the  parties, 
but  it  would  be  to  suppose  the  defendant  egregioosly  deficient 
of  regard  for  his  own  interest,  and  utterly « incapable  of  trans^ 
acting  the  ordinary  business  of  life.     I  am  of  opmion  that  the 
rule  to  set  aside  the  non-suit  should  be*  disehttrged* 
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The  power  granted  by  Chapter  94  of  the  Bevlaed  Statotei  to  Protbonotarlee,  to  give  prdere 
forweurlfey  for  eoiiti,  for  better  pettiiiulaw*  ui4  for  .farther  time  to  pleiid,  U  limited  t»  the 
CoQBtjr  where  the  writ  U  vetamable. 

Rule  Niai  to  set  aside  a  rule  for  seoarity  for  costs,  granted 
bj  Protbonotary  ia  Annapolis  County,  while  the  action  was 
broogbt  in  Halifax,  and  the  writ  was  made  returnable  at  Hali- 
fax, against  defendant  liring  in  Annapolis. 

Frith,  in  support  of  rule. — No  prothonotary  can  grant  an 
order  for  security,  except  the  prothonotary  for  the  county  where 
the  venue  is  laid  and  the  writ  returnable.  The  order  is  headed 
*'BalifaXyS8.*\  signed  •'George  R.  Grassie,. Prothonotary,'*  no- 
thmg  farther.  The  word^  ''ai;y  Prothonotary."  in  the  Statute,: 
jR.  8.,  cap.  94,  sec.  110,  iQust  be. read  in  that  light 

Secondly,  the  power  is  only  to  be  exercised  in  case  there  is 
no  judge  in  the  county.  That  fact  .should  be  expressed  on  the 
face  of  the  order  ;  6  T.  /?.,  687, 

The  affidavit  of  .Brown  applying  for  security  is  made  before 
L.  S.  Morse,  the  attorney  in  the  causes  ( Graham* — ^That 
point  has  not  been  taken  in  the  rule.)  It  b  included  in  the 
words  *<on  th«s  grounds  disclosed  in  the  papers  on- fite<"  Ch. 
Arch.,  1SS4;  8  T.  i?.,  632,  5  Dowly,  5688^ 

Chakamy  contra  — The  act  provides  fdr  illness  of  Equity 
Judge^  or  absence  from  the  County.  The  common  law  judges 
can:  sit  ia  his  place.  It  is  not  necessary  to  state  in  the  order 
that  the  Equity  Judge  was  ilK 

( YovMO,  C.  J.-^The  Common  Law  Judge  is  not «  subordinate 
authority.) 

(DseBABBBflr  J-— 'I  0tete  the  illness  of  the  Equity  Judge  in 
every  case  wjbere  I  act  in  his  plaee.) 

It  is  net  always  done  and  would  make  some  trouble  if  the 
orders  were  to  bo  set  ande  twelve  months  afler. 

He  must  come  in  on  affidavits  and  shew  the  irregularity.  It 
is  not «  nulHty,  and  being  an  ixfregnlarity  it  htis  been  waived. 

The.fiwtof  an  affidavit  being  sworn  before  an  attorney  in  die 
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suit  does  not  make  it  a  nullity,  but  an  irregularity,  if  evea 
that,  and  cannot  be  moved  on  unless  within  a  reasonable  time. 
The  ground,  moreover,  is  not  included  in  the  rule. 

The  order  is  dated  in  Annapolis,  where  defendant  resides. 

Cites  Freeman  v.  Freeman,  tried  befere  Equity  Judge. 

The  proceeding  is  a  very  simple  one.  It  is  a  mere  question 
whether  plaintiff  is  absent  or  dot. 

The  act  is  remedial,  llie  legislature  considered  the  incon- 
vvnience  of  going  to  a  judge  at  Chambers.  If  the  defendant 
has  to  go  where  the  venue  is  laid  he  might  as  well  go  to  a  judge 
at  Chambers  and  better, — for  instance,  wbeie  a  cause  is  brought 
in  Btiddeck  against  a  defendant  at  Yarmouth.  There  it  would 
be  more  convenient  to  go  to  a  Judge  at  Chambers,  and  the 
remedial  purpose  of  the  act  would  be  defeated. 

In  no  case  where  judicial  power  is  given  to  prothonotaries 
is  it  given  so  largely  as  here.  In  other  cases  it  is  ''  the 
Proth(yiiotaryir  Here  it  is  *'  any  Prothonotary.^*  Where  the 
clause  was  originally  adopted  it  was  to  "  the  Prothonotary;^* 
Acts  of  1855,  cap.  4,  sec.  223. 

If  the  rule  was  made  by  a  prothonotary  while  the  Judge  was 
there,  it  is  an  irregularity  which  they  should  have  moved  to  set 
aside.     If  it  is  a  nullity  they  can  not  move  to  set  it  aside. 

Young,  C.  J.,  now  (February  5th,  W77,)  deKvered  the 
judgment  of  the  Court :*^ 

Writ  returnable  to  Halifax,  and  served  on  defendant  residing 
in  Annapolis  County.  After  due  notice,  the  Prothottotary  there 
gave  an  ord^r  for  security  for  costs.  The  Chief  Justice  granted 
an  order  niei  to  set  it  aside,  which  has  been  argued  here.  The 
Practice  Act  in  three  cases  confers  a  qwui  judiciil  power  on 
Prothonotaries,  by  Sec.  61  in  case  of  a  summons  for  particalais, 
by  Sec.  1 10  in  oases  of  security  for  costi,  first  introduced  by 
chap.  4  of  the  Acts  of  1855,  Seq.  828,  sad  by  Sec.  171  in  gnuit- 
ing  furthcff  tipe  to  plead.  -  In  none  of  tkese  instances  does  the 
Act  specify,  to  the  Protboaetaries  of  what  o^oaty  it  is  to  ex- 
tend ;  but  as  it  is  obvious  that  some  Kvit  is  necessary,  and  as 
Sec.  110  aj^Ueaonly  ''  in  the  abaenoe  of  the  Judge  finoni  tfas 
County,"  we  think  it  moat  cenveaient  to  limit  tlie- power,  in  all 
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three  caaes,  to  the  County  where  the  writ  is  returnable*  The 
rale  nisi  therefore  will  be  made  absolute,  bat  without  costs,  as 
this  is  decided  for  the  first  time,  and  the  defendant  will  be  at 
liberty  to  move  de  novo  on  his  affidavit  for  security. 

On  the  day  following  the  delivery  of  this  judgment, 

Oraham  moved  that  the  default,  entered  while  the  pro- 
thonotary's  order  was  outstanding,  be  taken  off. 

Sedg&wicky  contra,  argued  thai  the  prothonotary's  rule  had 
been  held  by  the  Court  to  be  a  nullity. 

The  Court  directed  the  default  to  be  taken  off. 


MACKINLAY  v.  CITY  OF  HALIFAX. 

Wbon  plaiiitiirs  hone  was  Injarod  by  fiOltog  into  a  deep  nnooTered  diaia  bj  tb^elde 
of  a  road  In  tbe  satniTbg  of  the  tity, 

Hdi,  tbM*  thedimln  being  proved  to  be  well  oonatnieted,  and  of  a  kind  (nnoovered) 
ostial  in  the  euhiirbii»  the  City  was  not  liable. 

This  was  an  action  on  the  case  to  recover  damages  for  iigury 
occasioned  to  plaintiff's  horse^  resulting  in  the  loss  of  the  horse^ 
through  the  alleged  defective  condition  of  a  certain  road  or 
street  under  the  control  and  management  of  defendants.  De- 
fendants pleaded  that  the  road  or  street  was  in  good  condition^ 
and  also  that  plaintiff's  horse  became  alarmed' and  shied. 

The  cause  was  tried  before  Mr.  Justice  Wilkiiis^  and  the  jury 
found  a  verdict  for  plaintiff  for  $200.  A  rule  mm  was  granted 
by  the  learned  Judge  who  had  tried  the  cause  to  set  the  verdict 
aside  on  the  ground  that  it  was  against  law  and  evidence.  The 
rule  was  argued  15th  December^  1876« 

Thompmrn^  in  support  of  rule.— "There  is  no  evidence  of  neg- 
ligence on  the  part  of  defendants.  The  immediate  cause  of  the 
injury  was  the  £mlt  of  the  driver  or  the  horse.  The  locality 
of  the  ditch  into  which  the  horse  fell  was  in  the  suburbs^  not  in 

the  city.    The  ditch  was  as  £sr  as  possible  remored  from  the 
20 
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portion  of  the  rcMul  used  by  the  paUic,  beiag  at  the  extreme 
end  of  the  iroad,  next  the  wall.  The  Oity  Bngineer  preTes  that 
the  dram  Was' neceflsarj^  tod  that  ita  ahape^  with  teught  ndes, 
was  the  only^iope  thkt  oottld  be  adopted.  'It  oaimot  be  ooa- 
tended  that  an  underground  drain  should  be  constructed  to  drain 
such  an  extensive  suburban  district.  The  plaintiff's  declaration 
alleges  that  the  ditch  should  have  been  covered,  bat  the  fact 
that  it  was  not  concealed  is  in  defendants'  fiivor.  Cites  7 
HurUt.  d  Norm.,  745,  Bolch  t;.  Smith  ;  4  0.  £.»  If.  &, 
556.  The  evidence,  of  plaintiff's  witness  proves  that  the  hone 
was  frightened  at  a  cart  loaded  with  benches  ahead  of  him,  and 
shied  from  the  middle  of  the  highway.  A  disinterested  witness, 
called  by  defendants,  swore  that  the  "  horse*  was  in  a  great  rage 
like  running  away."  Cites  ^  Taunton,  403;  MarryaU  t. 
Stanley,  S  Scott's  N.  I^.,  892  ;  Butterfield  r.  Forrester,  11 
East,  160. 

Hig^Vi  Q'  C>contra.-~The  verdict  is  not  a  mere  baldve^ 
diet  for  damages,  but  also  recommends  that  the  city  make  the 
drain  safe.  Cites  sec.  808,  p.  83|  of  the  revised  city  charter; 
also  sec.  5^  p.  94^  also  sec.  I,  p.  76,  to  shew  thii|t  it  is  tbe 
duty  of  the  city  to  keep  this  drain,  with  others,  in  I^ 
pair.  Cites  Leishmnn  v.  London,  Brighton,  and  S.  (Joadi 
Iiy.,fii  L.  T.  R.,  Ni  S.,  71«.  Hie  lordship  tdld  the  jury  tbe 
evidence  Was  weak;  but  having  left  it  to  the  jury,  their  findiDg 
is  conelwi^e.  Cohttibntbry  negligence  is  negatived  by  the  jm;. 
The  jufy  hAte  feubd  bkme attiiching  to  defendants;  Stnaidert 
on  NegUpmoe,^  14.  The  evidiMce  ki  that  the  drain  had  a  jttt- 
p(eiidiculftr'ride  tWfl^et  six  ityches  high  nekt  the  street,  and  it 
is  foi^  the  jiiry  to  decide  Whether  it  was  deep  enoogh  to  reqniie  I 
t6  be  ebVehkL  The  City  Sh^neer  says  drainras  deep  as  dui 
tfre  eMBpdons  in  the  «itj|r,ttnd  "thiere  is  no  reason  Why  Aey 
should  not  be  covered  T^ietMxABblbht^S^  is  an  en- 
tirely difioratit  casa,^  becatise  there  ivas  no  obli|[atioii  on  Ute  part 
•of  defeadants'to  kfiep  thf  path  in  repfdrj  AetpaikplaiBtiiflK^ 
was  used.only  by  ieave  of  defendants*  The  plaitit^s  csseieiO 
upon  die  obligation  oi  t^  eji^  tK>  keet>  the  t^^ifdi.  aad  dtainia 
proper  coadition^  Mid^  on  the  findjjjpig  of  {he  Jury  Ihat  this  dni^ 
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lAumld  be  oe^vred.     Ditton  on  Manieipul  Oorporatimis,  «6c. 
902  ;  Ward  r.  Oiiy  of  SciU/a^,  unreported. 

Motion,  in  reply.— Plaintiffs  driver  relied  on  previously  known 
characfter  of  the  liorse,  or  he  could  have  stopped  the  horse  be- 
fore  he  reached  the  ditch.  I'hiere  is  nothing  in  the  evidence  to 
shew  that  the  driver  did  anything  to^  prevent  the  accident.  The 
City  Engineer's  evidence^  uncontradicted,  is  that  a  ditch  or  drain 
«uch  as  existed  at  that  point  was  absolutely  necessary  for  the 
drainage  of  the  neighboi'hood. 

Smith,  J.,  now  (February  5th,  1877,)  delivered  the  judgment 
«of  the  Court : — 

This  action  was  brought  to  recDver  damages  from  the  City 
of  Halifax,  foe  the  loss  of  a  horse  of  the  plainttfi's,  arising  out 
of  the  alleged  unsafe  coBStraction  and  condition  of  a  drain,  on 
the  side  of  the  Quinpool  road,  within  the  City  limits.     It  was 
tried  before  Mr.  Justice  Wilkins,  at  Halifat,  in  April  last,  and 
a  verdict  was  given,  oomtniry  to  the  learned  Judge's  charge,  for 
the  .plaintiff  for  ](200.     After  looking  carefully  into  the  au- 
thorities cited,!  T'thidk  .this  verdict  cannot  be  sustained.     The 
duty  of  constructing,,  sustaining  and.  repairing  .drains  within  the 
City  is  doubtless  imposed  upon  vthe  City  authorities,  but  I  can 
find  nothing  in.  the  revised  charter  uhder  which  the  plaintiff 
sedra  to  fasten  liability  on  the  defendants,  prescribing  any  par- 
ticular made  df  obnstrnoting  such  drains,  or  any  duty  imposed 
Qpon  them  to  cpver  them.     Had  a  defined  mode  of  construction 
been  farliished,  (ft  had  a  requirement  that  sndh  drains  should 
be  covered  been  inserted  in  the  Aot,  and  ahere  I^d  been  a 
violatidn  of  these  enactments,  and  in  consequence,  the  plaititiff 
had  received* damage^  (ifae  defendants*  liability  would. hatve  been 
unqnestionaUe.    So  such  statutable  duty-  beiog  imposed^  we 
ninst  ask  odrtelvte  what  i^ligence  the  Qity  siuthoritiesi  have 
been  guilty  of  ia  coniiedtiAi  with  the  drain  in  question,,  -which 
oalls  npon  ther  defendants  to  pity:tfab  idaiatiff  damages.     I  think 
*it  can  hardly  be  contended  that  every  dridn,  or  ditch,  inside  of 
the  Cit]f%]taiit8(8hofAd,  it  the  very  large  fetpenae  wUch.it  would 
oeeessaisly  entail^  be.  covered  in.    Invl^hat 'then  consults  the 
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be  borae  in  mind  it  is  for  the  plaintiff  to  make  out  his  case,  tod 
to  show^  as  remarked  by  Kelly,  C.  B.,  in  the  case  of  PkOipM  t. 
The  Cheat  Eastern  Railway  Go.,  SI  L.  T.  R.,44S»  ''that  the 
"  accident  arose  from  the  negligence  of  their  servants,  and  if  the 
''  evidence  left  this  in  doubt  the  jury  must  find  for  the  Com- 
''  pany."  I  have  already  said  that  the  City  charter  imposes  the 
duty  of  constructing  and  keeping  in  repair  the  drains  within 
its  limits,  but  it  is  most  essential  here  to  enquire  in  what  manner 
it  is  to  be  done,  and  what  amount  of  engineering  care  and  skill 
they  are  compelled  to  exercise  to  relieve  them  from  liability  for 
accidents  to  the  public  in  connection  therewith.  Clearly  such 
drains  should  be  constructed,  when  contiguous  to  a  public  road 
or  thoroughfare,  on  the  best  practicable  plan  under  the  cnrcam- 
stances,  in  view  of  their  necessity  and  danger  to  traTellen. 
Does  the  evidence  show,  and  the  plaintiff  was  bound  to  prove 
it  beyond  doubt,  that  this  was  the  case  with  reference  to  the 
drain  in  question  ?  In  Wharton  on  Negligence,  Sec.  988,  it 
is  laid  down^  referring  to  the  maintenance  of  public  roads  as 
creating  responsibility  for  accidents  arising  from  defiscts ;  ''  It 
''  is  sufficient  to  state  that,  in  conformity  with  the  principkB 
''  heretofore  noticed,  the  parties*  bound  to  the  maintenance  of 
''  the  road,  while  required  to  exercise  the  diligence  that  would 
''  be  exercised  by  good  engineers  and  road  makers  under  the 
<<  same  circumstances,  are  not  to  be  held  to  the  adoption  of  im- 
''  provements,  which,  though  shown  to  be  valuable,  are  not  such 
''  as  are  applied  to  roads  built  in  the  situation,  and  under  the 
''  conditions,  of  that  under  investigation."  **  And  the  opinioo 
'*  of  competent  engineers  and  other  experts  will  be  a  protection 
''to  the  municipal  authorities."  This  immunity  of  ooone 
would  not  be  created  by  the  opinion  of  experts  where  the  road 
was  patently  defective.  Such  a  defect  in  this  case,  however,  I 
cannot  r^ard  as  at  all  established.  *  The  plaintiff's  case  akne 
creates  such  a  doubt  of  nq^ligence  teisting  on  the  part  of  de- 
fendants, by  which  the  accident  to  the  horse  was  proximaldy 
caused,  as  in  my  opinion  to  bring  it  within  the  principle  kid 
down  by  Kxllt,  C.  B.,  in  the  case  already  referred  Wii. 

The  evidence  of  Mr.  Keaiing,  the  City  Engineer,  is,  I  think, 
most  important,  as  distinctly  negtEitinog  the  £ict  of  eitfaer  a  d»- 
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feetive  construction  or  maintenance  of  the  drain.  He  says ;  **  I 
*'  know  the  drain  and  have  examined  it  particularly ;  the  drain  is 
*'  close  up  to  the  wall^  a  common  stone  ditch;  it  is  indispensable 
'*  there  to  the  road ;  without  its  being  covered  I  consider  it  quite 
*'  safe,  as  regards  travellers  using  the  street.  I  don't  know  of 
**  an  instance  of  a  covered  drain  beyond  the  Common^  as  this  is 
«  — to  cover  those  beyond  it  would  be  very  expensive.  I  think 
'^  the  drain  in  question  was  constructed  on  principles  safe  as 
*'  regards  the  travelling  public.'*  "  It  is  true,"  he  adds,  "  that 
**  drains  aa  deep  as  diis  are  exceptional  in  the  city/'  but  this 
cannot  affect  the  view  he  previously  expressed. 

Without  referring  to  the  point  raised  at  the  armament  in  re* 
ference  to  contributory  negligeDce,  upon  which  much  may  be 
said,  I  think  the  verdict  cannot  be  sustained,  and  that  the  rule 
must  be  made  absolute. 


WOODWORTH  V.  BLACKADAR  bt  al.  . 

Cluiiige  of  vanu  refused,  prepooderaooe  of  oonvenienoe  telng  proved,  l^  plaintiff's 
aAdarlt.  to  be  largely  in  ta^-or  of  venue  as  laid. 

The  Judge  before  whom  the  appUeatlon  for  a  change  of  venue  was  made,  having  die- 
eharged  it,  directing  the  plaintiff,  in  aooordanoe  with  an  offer  in  plaintiff's  affidavit,  to  enter 
into  a  role  to  make  certain  admissions  of  technical  but  neoessaiy  matter. 

Mdd,  that  this  oonditloa  Impoted  npoa  plainHfl  waa  not  a  ground  for  appeal  by 
defendauta. 

This  case  came  before  the  Court  on  an  appeal  from  the  de- 
cision of  Sir  William  Young,  C.  J.>  delivered  at  Chambers, 
discharging  a  rule  nisi  to  change  the  venue  from  Kings  County, 
where  the  action  was  brought  and  where  the  plaintiff  resided,  to 
Halifax  County,  where  defendant  resided,  and  where  the  alleged 
libel,  the  subject  of  this  suit,  was  printed.  The  nature  of  the 
affidavits  and  the  grounds  on  which  the  change  of  venue  was 
claimed  and  retisted,  are  sufficiently  set  forth  in  the  judgment 
of  the  Court. 
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The  following  is  the  decnion  deliTcred  at  Clunoaben  (Bbf 
SOtli),  by  Sir  Wiluam;  Youn6,  C.  I. : 

In  thid  action^  for  libel  a  rule  nUin  was  granted  on  tlie  ITtk 
inst.  to  change  the  V^nae  from  Kfentville  to  Halifiix,  on  an  affi* 
davit  of  one  of  the  defendants^  in  reply  to  which  there  was  pro* 
duced  an  affidavit  of '  the  plaintiff  The  declaration  and  pleaa 
were  also  referred  to.at  the  argument,  tind  I  must  express  my 
deep  regret  at  such  papers  being  on  file  in  this  Gotirt,  indfeating^ 
as  tliey  do,  su6h  bitterness  of  feeling  and  so  many  violent  mu- 
tual recriminations  ;  I  milst  look  to  this  motion,  however,  purely 
as  a  point  of  practice,  and  to  the  affidavits  only  in  that  view.  The 
plaintiff  complains  of  a  libel  published  in  the  Acadian  Re- 
corder newspaper  at  Halifax,  and  extensively  circulated  in  Kings 
county,  where  he  resides,  and  in  his  affidavit  he  swears  that  the 
several  charges  in  the  libel,  which  are  of  the  gravest  character,, 
are  wholly  false.  Now,  according  to  the  old  practice  in  Tidd, 
605  and  £  Y.i6J,,l  10,*  in  an  action  for  libel  published  in  anews- 
paper  in  one  county  and  circulated  in  other  counties,  the  Court  of 
Kings  Bench  will  not  change  the  venue,  but  if  the  writing  and 
publication  be  both  confined  to  one  county,,  the  venae  may  be 
changed  into  that  county.  The  modern  cases  will  be  found  iaFish- 
er's  Digest,  6507,  and  in  £3  L.T.  R,  705.  In  Hebart  ▼.  WiU 
kins,  1  Dowl.  P.  C,  460,  the  action  was  for  a  libel  published  in  a 
Cumberland  paper.  The  venue  had  originally  been  laid  in 
Cumberland,  and  had  been  changed  to  Lancashire  upon  the 
common  affidavit.  The  motion  to  change  it  back  was  foondsd 
on  an  affidavit,  stating  that  the  paper  was  published  as  much 
in  one  county  as  the.  other,  and  PATnnon*  J.,  held  that 
the  plaintiff  was  entitled  to  have  the  venue  changed  back 
on  that  affidavit.  This  was  long  before  the  rule  of  185S, 
which  we  have  adopted;  So  also  was  the  case  of  Roi$(m 
v.  ^lackwelf,  %  Dowi:  P.  C:,  645.  This  was  an  acdoB 
for  a  lib^I  published  ih  a  Newcastle  paper^  and  the  venoe 
was  changed  from  London  to  Newcastle  on  an  uncontradicted 
affidavit  of  the  defendant,  which  stated  that  several  pleas  of 
justificatioh  were  to  be  pleaded,  that  all  the  witnesses  Mved  at 
Newcastle,  and  that  the  expense  would  be  gready  increased  if 
the  action  was  tried  in  London.     This  case  would  govern  the 

♦Onmmiag  v.  Haylor.  I 
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prosenty  if  the.  de£eua4»Qt'»  affidavit  atood  unaasweredj  and  air 
though  it  ia  ao  action  of  libel,  I  tbiak  tha.rula  ia  our  Qwa.i^ei^ 
ffarrisv.  Fader,  ft  OHiigb(>  371,  an^  V^  Pay»<m^  v.  Mont 
ginnery y  which  lagt|  i  r^ret  io  4<m,  has-  not  been  reported, 
would  apply.  It  is  really  a  quoatipQ  upon  the  affidayiU*  lo^ 
Ghureh  ▼.  Bamfitt,  2.3  L»  X.  B.>  705>  there  was  an  affidaidt  in 
answer  to  the  de'fendants,  and  Bbvij^l,  C,  J.,  recp^ni^ed  the 
general  rule  that  the  preponderance  of  convenience  was  to  be 
looked  to,  and  Wjllbs,  J.,  after  questionii^g  the  resolUtii>tts  of 
the  Judges  as  reported  in  De  Rothschild  ▼.  ShilsUm,  8  JSxoh. 
503>  and  which,  he  says^  wene  only  suggesdpua  of  a  committee 
of  the  Judges  and  nev^  adopted  by  all  of  them,,  proceeds  to  remark 
that,  since  the  date  of  that  deciaon,  many  attempts  haye  bisen 
made  by  defendants  on  this  pretext  to  depiive  plaintifis  of  a 
speedy  verdiee  without  auocess.  **  The  plaiatiff,"  he  adds, 
<*has  generally  a  right  to  lay  his  venue  where  he  pleaseSi  but 
'<  if  the  place  of  trial  should  be  oaprioiously  chosen,  a  Judge  may 
''  change  the  venue  upon  the  defendant's  application,  but  where 
**  the  plaintiff  has  not  exercised  a  capricious  ehoioO)  it  is  for  th^a 
**  defendant  to  show  a  practical  preponderance  of  convenience  in 
''  trying  the  cause  at  the  place  he  proposes  before  hia  applicatiott 
**  should  be  granted.  It  devolves  upon  him  to  make  that  clear." 
In  considering  the  two  affidavits  before  me  it  would  be  an  in- 
vidious task  and  a  waste  of  time  to  go  into  particulars.  In  the 
first  place,  the  plaintiff  emphatically  denies  the  whole  of  the 
charges,  and  declares  that  no  reliable  witnesses  can  be  adduced 
to  support  them.  But  as  such,  a  denial  wo.i^d,  of  itself,  be  in- 
sufficient, he  offers  to  make  several  admissions  of  technical  but 
necessary  matters,  which  would  simplify  the  defendant^^  proofs> 
and  swears  to  a  long  list  of  witnesses  by  namej^  nearly  thirty  in 
all,  re^idix^  in  Kings  County,  all  of  whom  with  others,  he  says^ 
as  he  is  advised  a^d  venly  beliQyea,  are  material  and  neces^ry 
witnessea  in  his  behalf,  and  it  is  his  intention  to  subpcsna  them 
to  give  evidence  in  this  c^m».  The  con^c^iiig  statemei^ts  in 
these  affidavits  aa  to  tampering  witk  witna^se^,,  a^d  estimates  of 
expenia,  I  paaa  over.  The  preponderance,  of  CQayenienee  in  the 
defendants'  affidavit  haa  boev  obvio^sjy  aAd  l^i^ely  Qut-weig[hed 
by  the  affidavit  of  A^  plaintiffj  a^d  tba  ruJ^  for  a  change  qf 
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venue  must  be  discharged,  the  plaintiff,  however,  entering  into 
a  rule  to  make  the  several  admissions  on  the  terms  which  he  has 
proffered,  the  terms  of  the  rule  to  be  settled  by  me  or  by  an- 
other Judge,  if  the  parties  cannot  agree  on  them,  and  the  plain* 
tiff^s  costs  on  this  motion  to  be  reserved. 

This  decision  was  appealed  from  and  argued  before  the  Court 
in  banc  this  December  Term,  1876-7. 

^^  • 

WiLKiNS,  J.,  now  (Feb.  6th,  1877,)  delivered  the  judgment 

of  the  Court : — 

This  is  an  appeal  from  an  order  made  by  the  Chief  Justice 
at  Chambers,  discharging  an  order  nisi  to  change  the  venue 
in  this  cause  from  the  County  of  Kings  to  the  County  of 
Halifax,  while  requiring  the  plaintiff  to  enter  into  a  rule  to 
make  several  admissions  in  terms  to  be  settled  by  a  judge,  if 
the  parties  should  be  unable  to  agree  upon  them,  and  reserv- 
ing the  question  of  the  plaintiff^s  costs  in  respect  of  the  motion. 
This  matter  was  heard  by  the  full  Court,  and  the  Court  are  of 
opinion  that  his  Lordship's  order  at  Chambers,  appealed  from* 
should  be  confirmed.     All  the  grounds  of  appeal  stated  in  the 
order  for  leave  to  appeal,  with  one  exception,  resolve  them- 
selves into  the  ordinary  ground,  which  respects  the  question  of 
the  balance  of  inconvenience.     The  excepted  ground  is,  in 
terms,  thus  expressed:  "The  learned  Chief  Justice  had  no  power 
or  jurisdiction,  without  the  consent  of  both  parties,  to  make 
an  order  for  plaintiff  to  admit  certain  evidence  without  call- 
ing witnesses,  in  order  to  reduce  the  inconvenience  of  trying 
the  cause  at  Eentville,  and  particularly,  without  giving  the 
defendants  an  opportunity  to  agree  to  admit  a  large  portion 
■of  plaintiff^'s  evidence  without  calling  witnesses,  and  thus 
make  it  much  more  convenient  to  Iry  the  cause  in  Halifax.'' 
After  hearing  the  arguments  of  defendants'  Counsel  in  support 
•of  this  last  mentioned  ground,  we  are  of  opinion  that,  in  view 
of  the  practice  of  the  Court,  and  of  the  principle  and  reason 
of  the  thing,  it  can  not  be  sustained.    Had  the  objection  of 
tlie  conditions  imposed  on  the  plaintiff  proceeded  from  hvm, 
€here  might  have  been  some  reason  for  considering  it;  but 
obviously,  the  defendants  could  have  no  interest  in  making  it, 
unless  on  the  mere  ground  that  they  had  not  had  the  oppor- 
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tunity  referred  to  by  them  in  the  particular  ground  of  ap- 
peal just  noticed  With  regard  to  that,  it  is  sufficient  to 
observe,  that  they  do  not  appear  to  have  signified  a  desire  to 
have  such  opportunity.  A3  regards  the  question  of  the  pre- 
ponderance of  inconvenience,  after  carefullj'^  considering  the 
affidavits  in  connection  with  the  pleadings,  and  the  aiguments 
in  relation  to  them,  we  are  of  opinion  that  the 'conclusion 
arrived  at  on  that  point  by  the  Chief  Justice  was  correct.  We 
should  concur  in  that  view  of  the  case,  even  if  a  feature  of  it, 
arising  out  of  the  pleadings,  and  which  is  to  be  noticed,  were  left 
out  of  our  consideration.  It  was,  of  course,  for  the  defendants, 
seeking  to  in  terf  ere  with  the  common  law  right  of  the  plaintiff, 
to  lay  the  venue  where  he  pleased,  to  establish  to  the  satis- 
faction of  the  Court,  that  he  ought  to  be  deprived  of  that  right, 
because  to  permit  him  to  exercise  it  would  entail  on  the  defen- 
dants a  very  much  greater  inconvenience  and  expense  than  the 
plaintiff  would  be  subjected  to  if  the  venue  were  changed. 
That  the  defendants  have  failed  to  do.  But  when  we  look 
at  the  pleadings,  we  find  that  the  publication  of  the  libellous 
matter  with  which  the  defendants  have  been  charged  is  jus- 
tified by  the  defendants,  because  that  matter  was  true.  The 
pleas  in  justification  cover  a  large  field  of  immoralities,  inde- 
cencies, trespasses,  crimes,  which  are  charged  upon  the  plain- 
tiff in  the  publication  in  question.  When  the  order  appealed 
from  was  granted  the  cause,  although  at  issue,  had  not  been 
tried.  It  was,  therefore,  then  uncertain  whether  on  proof  of 
publication  by  defendants  a  prima  fade  case  of  justification 
might  not  be  made  out  by  them.  It  was  unknown  to  the 
plaintiff  and  would  continue  to  be  unknown  to  him  until  the 
trial,  what  witnesses,  or  what  number  of  witnesses,  would  be 
placed  in  the  witness  box  by  the  defendants  in  support  of 
their  pleas  of  justification.  It  was,  therefore,  at  the  time  when 
the  Chief  Justice's  order  was  made,  simply  impossible  for  the 
plaintiff  'to  state  what  witnesses  or  what  number  of  witnesses 
he  should  require,  at  the  trial,  to  meet  and  oppose  the  wit- 
nesses that  the  defendants  might  produce  thereat,  in  order  to 
sustain  the  justifying  pleas.  From  this  view  of  the  state  of 
things  that  then  existed,  it  would  have  been  manifestly  unjust 
to  the  plaintiff,  as  well  as  unsupported  by  principle,  to  have 
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made  absolute,  be]ow,  the  rule  m«i  ta  ehange  the  venae. 
The  order  appealed  from  mufit  be  aS^smei,  aoA  with  costs,  m* 
eluding  the  coeta  at  Chambers. 


GAMMON  V.  JODBEY. 

Defendant  agreed,  fai  1899,  to  exchange  land  with  J.  L.  and  W\.  L,  He  deeded  eeitrin 
lands  to  them,  but,  Ifsteiftd  of  taking  de^  Crem  them  to- binwelf*  he  had  the  deed  made 
oat  in  favor  of  h{«  Infant  son,  B.  F.  J.  Thti  deed  waa  recorded  on  the  day  of  Its  execatioa, 
though  the  grantee,  R.  F.  J.,  was  not  proeent  at  the  exeoatloo,  and  there  tree  no  cvideice 
tliat  it  vai  e\ei  deU^eradto  him  penpnally.  Defendant  vent  into  ppeaeeaipn  at  onoeand 
coutinaed  in  poaseailon  until  action  brought.  U.'F.S  ,  shortly  after  oomiug  of  i^pe,  in  187S, 
e)(eouted  a  deed  of  the  land  to  plaintiff,  who.  after  makiag  demand,  of  ppseewou,  bnwgfat 
an  action  of  ejeetment  sgainat  def^adaat. 

Held,  that  the  deed  to  B.  F.  J.  conveyed  title  to  Iilm,  and  that  the  non-colt  oi^flered  oa 
the  grotttd  that  B.  P.  ^.  wri  ont  of  poatewlon  when  he  deodM  the  land*  detendant  boldiag 
adversely,  oonld  not  ba  soatalne^t 

WiLKlKB,  J.,  dissenting. 

The  defendant  bought  a  certain  lot  of  land  in  1862,  taking 
a  deed  in  the  name  of  his  son,  then  an  infant,  eight  or  nine 
years  old.  On  the  20th  of  October,  1875,  youi\g  Jodrey,  the 
son,  came  of  age,  and  on  the  7th  of  November,  1875,.  he  sold 
to  the  present  plaintiff,  who,  on  the  6th  of  June,  1876,  after 
demand  of  possession,  brought  the  present  action  against  the 
father  who  retained  possession.  The  cause  was  tried  before  Mp 
Justice  WiLKiNS,  at  Pictou,  in  October,  1876,  and  a  non-suit 
accepted  by  the  plaintiff,  with  leave  to  take  ovit  a  rule  nisi  to 
set  the  non-suit  aside.  The  rule  was  argyed  before  four 
Judges,  Janu?try  9th,  1877. 

Meagher,  in  aupport  of  the  rule.^— There  ia  no  evidence  that 
the  father  wi^  in  adverse  possession  when  the  son  sold.  The 
jury  should  decide  that.  These  is  no  evidence  that  the  father 
had  any  rights  in  the  land ;  the  inference  is  that  the  father 
made  a  gift  of  the  land  to  the  son.  Xt  might  be  oontended 
that  the  son  wa9  trustee  for  his  fa^er,  but  then  afi  innooent 
purchaser  without  notiee  o{  the  trust  woul4  not  be  bound  bf 
the  father's  righta  The^Q  matters  i^hould  a,U  have  hem  left  ta 
*he  jury. 

/,  Q.  O.,  eontr&,--*The  plaintiff  admits  in  his  evidoiee 
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that  the  defendant  was  in  possessdon  when  plaintiff  got  hia 
deed.  There  is  no  evideMe  that  the  son  was  ever  on  the  land 
at  all.  A  deed  wad  put  in  as  supplementary  of  eridenco 
tak«n  before  a  con^mission^er,  a<Kl,  we  cmrtend,  improperly  re* 
ceived  ;  the  deposition  should  be  complete  in  itself.  There  is 
no  evidence  that  the  deed  to  young  Jodrey  was  evea*  delivered 
to  him.  Ite  possession  of  the  father  was  adveirte  to  the  son. 
MaytUe  v.  H^ubert,  Thomson,  N.  S.  R,  420. 

ffenry,  in  reply. — ^Anything  that  shows  the  intention  of  the 
grantor  to  give  effect  to  his  deed  is  sufficient  evidence  of  de- 
livery. 6  8imon8,Sl ;  1^  Q,  B.,  699 ;  these  and  a  number  of 
other  cases,  collected  in  2  Oruise,  336,  show  how  far  this  prin- 
ciple is  carried.  The  possession  of  the  faither  cannot  be  con- 
sidered adverse,  a3  it  might  be  if  he  were  a  stranger.  In 
Phelan  v.  Phdan,  James,  N.S.R.,  184,  the  possession  by  a  son 
of  part  of  his  father's  estate  was  held,  in  the  absence  of  evi- 
dence to  the  contrary,  83  permissive.  The  defendant  went  ia 
under  a  deed  to  his  son,  passed  under  his  own  instructions, 
proclaiming  that  he  did  not  claim  the  land. 

McDonald,  J.,  now  (February  5th,  1877),  delivered  th^e^ 
judgment  of  the  C!ourt : — 

This  is  an  action  of  ejectment,  tried  at  Pictou,  and  it  ap- 
pears by  the  evidence  that  the  defendant  in  January,  1862, 
agreed  to  exchange  lands  with  %/am«^  iansriZZi  and  WiUiamF. 
LangiUe.  Instead  of  taking  ^he  deed  from  the  LangUles  to* 
himself,  he,  for  some  reason  which  does  not  appear,  had  it 
executed  so  as  to  convey  the  land  from  the  Lcmgillea  to  his  son 
Roderick  F.  Jodrey,  then  a  young  boy  of  about  eight  years  of 
age.  The  deed  was  registered  on  the  dky  of  its  execution,  but 
the  evidence  shows  that  the  grantee  Roderick  was  not  present 
when  it  Was  signed,  and  it  does  not  appear  by  direct  evidence 
that  it  was  delivered  to  him  personally,  though  one  of  the 
witnesses  says  that  it  was  signeKi,  sealed,  and  delivered  in  his 
(the  witness^^s)  presence.  The  defendant  went  into  possession 
of  the  land  and  so  continued  up  to  the  time  this  action  was 
commenced ;  and  the  grantee,  Itoderick  F.  Jodrey,  after  he  bo* 
dame  of  age,  on  the  7th  day  of  November,  1875,  executed  a 
deed  of  the  land  for  a  valuable  consideration  to  the  plaintiff^ 
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who,  after  making  a  demand  of  possession^  brought  this  action. 
A  non-suit  was  moved  for  on  the  grounds  that  no  possession 
passed  with  the  deed  to  Boderick,  nor  with  the  deed  to  the 
plaintiff,  that  Roderick  was  out  of  possession,  the  defendant 
holding  adversely,  at  the  time  of  the  conveyance  from  Rode- 
rick to  the  plaintiff,  and  also  that  there  was  no  proof  of  the 
delivery  of  the  deed  to  Roderick,  to  which  non-suit  the  plain- 
tiff agreed,  with  leave  to  move  to  set  it  aside.  Upon  the  question 
of  the  delivery  of  the  deed  to  Roderick,  the  evidence  as  already 
mentioned  shows  that  the  deed  was  "  signed,  sealed,  and  de- 
livered," though  the  witness  does  not  say  to  whom  delivered, 
and  it  is  not  too  much  to  presume  that,  as  the  defendant  was 
acting  on  behalf  of  his  son,  in  whose  behalf  the  deed  taken, 
he  took  delivery  of  it  for  his  son.  Doe  e  d.  Oamons  v.  Knight, 
5  B.  &  C.  671,  and  the  authorities  there  cited  show,  beyond  a 
doubt,  that  on  a  delivery  even  to  a  stranger  for  the  use  and 
on  behalf  of  the  grantee  the  deed  will  operate  inatanter  and 
that  its  operation  will  not  be  postponed  till  after  it  is  deliver- 
ed over  or  accepted  by  the  grantee.  The  case  of  Hall  v. 
Bainbridge,  12  Q.  B.,  699,  was  argued,  so  far  as  the  question  of 
delivery  of  the  deed  was  concerned,  upon  the  assumption  that 
the  document  was  ''  signed,  sealed,  and  executed  as  it  purports 
to  be,"  and  the  court  being  authorized  to  draw  all  inferences 
of  fact  that  a  jury  could  properly  draw,  held  that  it  was  a 
deed  delivered  by  the  party  executing  it  to  the  party  produc- 
ing it,  though  the  attestations  were  only  to  the  signing  and 
sealing  and  nothing  said  about  Ihe  delivery.  I  am  of  opinion 
that  the  facts  in  evidence  here  would  justify  a  jury  in  finding 
that  there  was  a  sufficient  delivery  of  the  deed. 

There  is  no  doubt  that  the  father  was  in  actual  possession 
of  the  land  at  the  time  of  the  conveyance  from  the  son  Ro- 
derick to  the  plaintiff;  but  the  question  is  not  one  of  posses- 
sion rfierdy ;  it  is,  whether  or  not  such  possession  was  adverw 
to  his  son's  right  at  the  time.  On  a  careful  review  of  the 
whole  evidence,  considering  the  relationship  of  father  and  son 
existing,  the  fact  that  the  deed  from  the  LangiUea  was  taken 
by  the  former  in  the  name  and  for  the  benefit  of  the  latter, 
the  recording  of  it  on  the  day  of  its  date,  the  son  having 
adopted  it  and  sold  the  land  so  soon  after  he  became  of  age, 
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and  the  absence  of  any  evidence  of  acts  or  words,  showing  an 
adverse,  holding  by  the  father  when  the  plaintiff's  deed  was 
executed,  I  am  of  opinion  that  the  question  of  adverse  pos- 
session should  be  submitted  to  the  jury,  and  that  the  non-suit 
ought  to  be  set  aside  and  a  new  trial  granted. 

WiLKlNS,  J.,  read  the  following  dissentient  opinion  : — 

Two  questions  underlie  this  inquiry,  which  demand  solu- 
tion :  First — "  Was  there  an  execution  of  the  deed  from 
LangUle  and  LangiUe  to  R.  F,  Jodrey  when  an  infant,  that 
transferred  a^title  to  him  ?"  Second — ^**  What  was  the  cha- 
racter of  the  defendant's  possession  of  the  land  in  question  ? " 
As  regards  the  first  question,  nobody  reading  the  case  of 
Exton  V.  Bcott,  6  Sim.  41,  and  others  of  that  class  can  doubt 
that  actual  tradition  of  an  executed  deed  to  any  person  is  not 
essential  to  its  validity  ;  a  contention  that  the  execution  of 
the  deed  in  question  was  not  abadlute  in  its  nature  is  excluded 
by  the  evidence.  I  assume  then,  as  the  effect  of  the  transac- 
tion testified  to  by  old  LangiUe — that  the  title  was  effectually 
conveyed  to  the  then  infant,  U.  F.  Jodrey, 

In  relation  to  the  second  question  it  becomes  absolutely  neces- 
sary to  inquire  whether  it  appears  that  the  deed  above  refer- 
red to  ever  came  into  the  hands  of  the  defendant  If  it  did,  it 
must  be  taken  that  possession  of  the  land  by  him  at  any  time 
before  the  infant  attained  full  age  was  a  possession  for  and  of 
the  son.  In  that  case  he  would  be,  in  effect,  a  trastee  for  the 
youth  to  whom  the  conveyance  was  made  at  his  suggestion. 
If  the  deed  did  not  come  to  his  hands  then,  I  am  not  aware 
of  any  principle  of  law  that  would  authorize  this  court,  under 
the  evidence  which  excludes  the  notion  of  an  express,  actual, 
trust,  to  regard  the  defendant's  possession  during  the  period 
last  mentioned  as  the  possession  of  the  son.  Now,  it  is  not 
a  proved  fact  that  possession  was  taken  by  the  defendant 
for  the  son,  nor  that  any  occurrence,  of  a  fldudal  nature,  or 
otherwise,  ever  took  place  between  the  father  and  the  son 
in  relation  to  the  land.  For  some  seven  years  next  previous 
to  the  latter  attoining  f  uU  age,  he  is  shown  to  have  been 
absent  from  the  country,  and  while  in  it  he  lived,  not  with 
defendant^  but  with  his  mother.    It  does  not  appear  who 
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i-eceived  the  deed,  at  the  execMiqn  of  it,  nor  out  of  nrhoee 
hands  it  eame  when  proved  before  oid  WilUumLaaiffilU.  Tb^re 
is  no  proof  that  it  was  for  a  moment  in  the  bands  of  the  sen, 
or  of  any  one  tot  him.  No  evidence  was  given  in  .whoRe  pos- 
session it  was  at  the  time  of  the  examioation  of  LangUle. 

Dickson  stated  that  it  remained  in  his  possession  from  the 
time  of  the  examinati<m  until  it  was  produced  in  Court,  and 
the  examination  was  taken  while  the  Court  was  sitting.  How 
it  got  into  the  possession  of  R,  F.  Jodrey,  (if  it  ever  was  in  it) 
is  not  shown.  Old  LaTigiUe  said,  "  the  name  Roderick  F.  was 
written  in  by  me,  at  the  time  it  was  executed,  «at'  the  request 
of  Jacob  Jodrey,  the  defendant."  Then  he  adds,  **the  deed 
was  given  to  J2»  ^.  Jodrey  at  the  i^equest  of  his  father,  the 
defendant.'*  It  is  certain  that  he  meant  "the  eorvoeya'oce  was 
vffiade  ,to  the  son. at  the  request  of  the  father."  That  he  was 
not  speaking  of  a  tradition  of  the  mstrvment  is  perfectly 
dear ;  for,  first,  the.  $on  was  not  present ;  second,  he  was  an 
infant  of  eigfit  years,  old ;  third,  there  is  no  proof  that  William 
Lan^Ule*s  eyes  ever  beheld  him  after  the  day  of  the  execu- 
tion. There  is  no  evidience  of  the  defendant's  posseauon  at 
€tny  time  anterior  .to  five  years  before  the  trial.  Will  the 
proved  facts  support  a  contention  that  .his  first  entiy  was  not 
an  entry  m  his  own  right  f  There  is  no  proof  that  the  de- 
fendant was,  or  considered  himself,  then,  or  at  any  time,  a 
trustee  for  the  son ;  nor  are  there  proved  fjacts  sufficient  to 
laise  iixQ  inference. 

Here,  then^  I  will  ask,  what  grounds  e^^t  for  submitting  to 
the^wry,  as  a  question  of  f act^  the  defendant's  iTitv/itus  in  en- 
tering ?  The  Judge  at  the  trial  "^as  not  asked,  to  put  any 
questipn  to  the  juxy,  and  the  evidence  presented  nothing  for 
their  consideratio];L  At  the  exec|ition  of  the  son's  deed  to  the 
.plaintiff  4his  defendant  was  (pearly  holding  ai^d  pocsessing  a$ 
of  right  in  hira^f.  This  pl^ntiff.90  r^arded  has  position 
when. he,  on  the  27th  of  May,  1876,  before  theicommevoement 
of  the  actioui  caiised  to  be  seryed  upon  him  a  written  demand 
of  possession  of  the  land  R  ,F.  Jod/rey  had  Arrived  at  foil 
age  aQx^e  time,  before  he  executed:  the  tdeed  in,  qoestion. 
What  waiB  this,  defendant's  relation  to  him  and  to  the  iand,  «ii 
the  interveil Utimn  the comitfg  of  qge  omd  the  o^nt^ycnw/ 
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JS.  JlJo<2rey  came  of  a^  oa  ii«  £Oth  ^f  October;  1875,  and 
this  addon  was  oosniaeiiced  an  the  6th  <i  June,:  1876.    The  de- 
fendant  ia  proved  to  have  been  in  poiseesaion  diddng  th»whole  m^ 
terval.    That  he  was  ever  expressly  constituted  a  trustee  is  not 
pretended ;  that  he  was  so  by  implication  of  law  duHng  the 
interval  referred  to  whenR.  F.  Jodrey  wa&offvU  age  with  a 
perfect  title,  is  equally  out  of  the  question.     In  that  interval 
defendant's  possession  was  of  a  character  that,  if  continued  for 
twenty  years,,  would  by  force  of  the  Limitation  Act  ripen  into 
title,  and  the  entry  of  the  son.  or  any  claiming  under  him 
would  be  barred.    It  was,  beyond  all  question,  adverse  pos- 
session.   The  recent  Statute  has  abolished  "  adnjcrae  posses- 
sion," as  such  was  previously  understood,  but  it  has  done  so 
only  (see  D.  &  B.,  204,  266)  as  respects  the  provisions  of  ihe 
Statute.    It  did  that  professedly  to  get  rid  of  the  experienced 
difficulty  of  saying  judicially  what,  in  relation  to  a  limitation 
question,  was,  or  was  not,  in  character  adverse  possession.    The 
common  law  doctrine,  forbidding  a  transfer,  of  land  by  him 
against  whom  the  land  was  at  the  time  of  the  conveyance 
held  adversely,  until  he,  being  disseised,  had  first  reinvef^ted 
himself  with  the  possession,  (remained  what  it  was  after  the 
Statute  of  Limitations,  passed  diverso  intuitu,  was  enacted. 
We  have  on  several  occasions  judicially' recognized  it  (see  the 
N.  B.  case  Doe  e  d,    Thompson  v.  Batmes,  Burton,  426).    The 
Legislature  may  deem  >it  expedient 'to  abolish  it,  but,  until  it 
does  so,  we  must  take  care  in  a  decision  from  this  Bench  to 
leave  it  inviolate.    I  apprehend  it  is  involved  in  otir  present 
inquiry,  and  I  am  unable  to  perceive  that  it  Was  necessary  for 
the  Judge,  sponte  silo,  to  submit  to  the^ury  any  inquiry  in  re- 
lation to  it.    The  point  was  distinctly  taken  at  the  trial,  as  a 
ground  of  non-suit,  and  it  therefore  demands  decision  at  our 
hands.    We  have  decided  this  very  day,  much  against  our 
moral  sentiments,  another  case  on  a  strict  application  of  the 
Statute  of  Limitations.     In  my  apprehension,  law  did  not 
press  upon  us  more  strongly  in  that  case  than  it  does  in  this. 
In  DesBarres  v.  Shey  it  was  expreasly  decided  by  this  Court 
that  a  deed  executed  by  a  party  against  whom  another  was 
then  holding  adversely,  did  not  take  effect  for  that  reason. — 
See  Brvnley  v,  WkUi/ng,  5  Pick.,  355,  and  Swett  el  al.  v.  Poor 
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et  al.,  11  Mass.,  549 — cases  which  show  a  judicial  recognition 
and  approval  of  the  doctrine  by  the  Supreme  Court  of  Massa- 
chusetts.   I  think  the  rule  should  be  discharged. 

Young,  C.  J.,  said : — 

The  deed  was  made  fifteen  or  sixteen  years  ago,  and 
immediately  registered,  a  fact  which  is  very  material  here. 
The  registry  is  evidence  of  delivery.  It  is  admitted  that  a 
child  of  eight  years  of  age  can  receive  a  deed  and  hold 
real  estate.  He  may  repudiate  it  after  he  becomes  of  age, 
if  he  pleases ;  he  is  not  bound  to  accept  it,  until  twenty- 
one.  The  real  difficulty  in  this  case  was  the  possession  of 
the  father  for  some  five  years.  In  Plidan  et  al.  v.  Phdan, 
James'  R.,  184,  we  have  a  principle  established  which  I  do  not 
find  in  any  American  or  English  cases, — that  there  can  be  no 
possession  of  a  son  against  his  father.  Now  that  a  father 
should  consent  or  desire  that  a  deed  be  made  out  to  his  son  in 
order  that  he  (the  father)  should  acquire  title  against  him  be- 
fore he  comes  of  age,  by  possession,  is  ridiculous,  I  should 
think.  It  seems  absurd  also,  to  hold  that  a  son  cannot  have 
adverse  possession  against  his  father,  but  that  the  father  can 
against  his  son.  Therefore,  I  think  this  case  eminently  one 
for  a  jury.  Counsel  had  better  direct  their  attention  to  a 
search  for  authorities  as  to  the  nature  of  the  father's  posses- 
'  sion. 

I  am  of  opinion  that  the  non-suit  should  be  set  aside. 

Smith,  J.,  concurred. 
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CHESLEY  V.  MTJRDOCK:  et  ai. 

The  proTlso  in  seotion  41  oi  Mp.  96.  Bev.  Stat.  (4th  Mriw),  Of  WitiMMM  and  Eridenee, 
«ppH«  to  evidence  tendered  In  eneei  wbeie  the  exeentorsor  admlnUtraton  hafe  become 
parties  bj  raggection,  after  th*  death  of  tlie  original  party  ;  the  word  "tntNvht "  in  teid 
proTlep,  being  conetnied  with  the  word  "  evidence,"  immediately  preceding,  and  not  with 
the  words,  "  action  or  other  proceeding." 

Wxumn,  J.,  disientiDg. 

This  action  was  brought  against  Murdock  and  Buinsey  to 
recover  the  price  of  the  produce  of  an  orchard  sold  by  the 
plaintiff  to  the  defendants.  The  action  was  confessed  by 
Murdock,  but  Rumsey  pleaded,  and  issue  was  joined  by  the 
plaintiff,  after  which  Rumsey  died,  and  the  plaintiff,  suggesting 
the  death,  continued  the  action  against  his  admimstratots/  On 
the  trial  the  plaintiff  was  called  for  the  purpose  ot  plx>ying 
what  took  place  between  himself  and  the  deceased  Rumsey^ 
but  the  evidence  was  rejected  by  his  Lordship  Mr.  Justice 
DesBabres,  before  whom  the  cause  was  tried  at  Bridgetown^ 
A  verdict  was  found  for  defendants,  and  a  rule  nisi  to  set  it 
aside  on  the  ground,  among  others,  of  the  rejection  of  the 
plaintiiFs  evidence  was  argued  at  Halifax  during  the  present 
December  term. 

Harrington,  in  support  of  rule. — ^The  plaintiff's  etideliee 
should  not  have  been  excluded.  The  case  does  not  come  within 
the  words  or  the  spirit  of  the  statute,  R.  8.,  (4  ser.,)  pi  546.  The 
words  of  the  statute  apply  to  an  action  brought  by  ot  against  an 
execiitot  or  administrator.  This  action  is  not  brought  by  or 
against  the  administrator.  There  is  no  similar  statute  that  I 
can  find  except  in  Massachusetts — ^found  in  S  Mass,  Dig.,  855. 
That  statute  shuts  out  the  evidence  of  the  administrator,  if  a 
party  to  the  suit.  Our  act  does  not  go  that  far.  The  statute 
cannot  be  assumed  to  be  based  on  the  fact  of  interest,  as  the 
doctrine  that  interest  is  a  ground  for  excluding  evidence  has 
been  long  abandoned. 

It  18  reasonable  to  distinguish  between  the  case  of  an  action 
brought  originally  against  executors  and  an  action  bought 
against  a  Jparty  in  his  life  time  and  continued  against  his  exe- 
ctLtors«  In  the  latter  case,  if  the  evidetice  of  the  defendant  is 
of  importance,  it  can  be  taken  de  bene  essse.  The  mlsehief 
that  tihe  law  was  intended  to  remedy  was  thd  trumping  tip  of 
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claims  against  the  estatesof  dead  men.  That  is  not  the  case  here. 
In  re  MaocweU  Estate  I  objected  to  evidence  of  oonvenations 
between  the  widow  and  the  testator,  but  they  were  allowed. 

There  is  evidence  that  Rumsey  paid  S20  on  the  order  of 
the  plaintiff. 

W,  A.  Johnston,  Q.  C,  contra. — ^The  count  does  not  aver 
either  request  or  delivery.  It  is  simply  for  "orchard  pro- 
duce," and  the  common  counts  are  struck  out.     6  Taunt,  192. 

It  is  admitted  that  the  evidence  would  have  to  be  excluded 
if  the  action  had  originally  been  brought  against  the  execu- 
tors. Now  the  action  is,  in  effect,  brought  against  the  execu- 
tors. The  spirit  of  the  act  is  not  simply  to  prevent  the 
trumping  up  of  actions,  but  to  prevent  the  tramping  up  of 
evidence.  A  party  who  makes  a  parol  bargam  knows  that  he 
may  run  the  risk  of  the  death  of  the  party.  He  should  take 
a  memorandum.  Before  the  act  passed  in  England,  the  E^uitj 
Court  refused  to  receive  evidence  against  a  deceased  person- 
That  shows  the  spirit  that  governs  the  legi-slation.  The  pur- 
pose of  the  act  is  to  prevent  evidence  from  being  brought 
against  a  man  that  is  not  subject  to  contradiction.  This  case 
is  within  the  mischief  that  the  statute  was  intended  to  remedy, 
and  the  remedy  must  be  applied.         ' 

Harrington^  in  reply. — There  is  a  count  for  an  account 
:  stated,  to  which  the  excluded  evidence  would  apply. 

The  original  act  passed  in  1869,  contains  a  clause  interpret- 
ing .the  section  ;  Acts  of  1869,  Chap.  7,  Sec.  3.  That  shows 
that  the  statute  refers  to  suits  pending  by  or  against  execu- 
tors or  administrators  directly. 

Young,  C.  J.,  now  (February  5th,  1877),  delivered  the  judg- 
ement xA  the  Court: — 

On  an  attentive  consideration  of  the  proviso  to  section  41 
<of  our  Evidence  Act,  I  am  unable  to  acquiesce  in  the  view 
taken  by  my  Brother  Wilkins.  I  think  both  the  letter  and 
the  spirit  of  the  proviso  are  opposed  to  it  As  regards  the 
first,  it  depends  on  the  antecedent  to  and  the  meaning  of  the 
word  "  brought."  Now  I  hold  it  to  have  relation  to  "evidence,** 
not  to  "  action  or  suit."    The  sentence  then  reads  thus :  "  that 
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in  any  proceeding  before  any  Court  or  any  person  authorized 
to  hear,  receive,  and  examine  evidence  brought  (that  is,  pro- 
-duced,)  by  or  against  an  executor  or  administrator,  none  of  the 
other  or  o{^x)aite  parties  ahall  be  competent  to  give  evidence 
of  any  dealings  with,  or  of  any  acknowledgements  made  or 
words  spoken  by  the  deceased."  The  only  similar  provision 
we  are  aware  of  is  to  be  found  in  the  case  of  Palmer  v.  Kel- 
logg, 11  Gray,  27,  where  it  is  stated  that  the  Massachusetts 
Act  of  1857,  Chap.  305,  enabling  parties  to  civil  ctctions  to  be 
witnesses,  contains  an  exception  that  when  an  executor  or  an 
administrator  is  a  pai*ty  to  the  suit  or  proceeding,  the  other 
party  shall  not  be  admitted  to  testify  in  his  own  favor,  except 
as  to  such  acts  or  contracts  as  have  been  done  or  made  since 
the  probate  of  the  will  or  the  appointment  of  the  adminis- 
trator. 

It  will  be  observed  that  the  construction  of  the  section  of 
the  Massachusetts  Act  differs  from  ours,  but  the  spirit  and  ob- 
ject of  it  are  the  same.  It  is  possible  that  our  legislature 
never  contemplated  the  case  of  one  of  the  parties  to  a  suit 
dying  after  action  brought,  leaving  his  estate  exposed  to  the 
danger  of  uncontradicted  statements  given  under  oath  by  the 
survivor.  I  think,  however,  that  the  language  they  have 
used  is  sufficient  to  bring  such  a  case  within  the  protection  of 
the  Statute.  In  the  case  in  hand  the  plaintiff,  being  called  to 
rebut  an  alleged  conversation  between  himself  and  £^e/n^8e^,gave 
his  own  version  of  it  at  large,  and  therefore  lost  nothing  by 
his  rejection  in  the  first  instance.  It  was  a  case  of  conflicting 
evidence,  with  no  great  preponderance  on  either  side,  and 
there  is  no  sufficient  ground,  I  think,  for  disturbing  the  ver- 
dict. The  objection  to  the  wiit  is  purely  technical  and  now 
is  of  no  consequence,  as,  if  a  new  trial  were  ordered,  it  would 
be  amended  as  a  matter  of  course. 

DesBarre8,  J.,  said : — 

I  have  looked  carefully  into  this  question  and  have  come  to 
the  conclusion  that  the  word  "  brought "  applies  to  the  evi- 
dence and  not  to  the  action.  I  therefore  concur  with  my 
brother  the  Chief  Justice. 

Smith,  J.,  said : — 

I  think  the  language  of  the  statute  is  ambiguous,  and  that 
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the  ambiguity  might  have  been  i*emoved  by  pundniaiioiL  As, 
however,  the  clause  is  susceptible  of  the  interpietation  pot 
upon  it  by  the  learned  Chief  Justice,  and  the  merits  of  the 
case  are  with  the  defendants,  I  concur  in  the  judgment  just 
pronounced. 

WiLKiNS,  J.,  read  the  following  dissentient  opinion  \ — 

If  plaintiffs  proffered  testimony  as  to  what  took  place  be- 
tween him  and  the  two  original  defendants,  (deceased  at  the 
trial)  was  improperly  rejected,  we  are  not  in  a  position 
to  judge  of  the  merits  of  the  case  between  the  present 
parties  to  the  action.  In  that  case  pi^eponderance  of 
evidence  is  not  a  question  for  present  consideration.  My 
opinion  is  that  the  evidence  in  question  was  legally  admis- 
sible. There  should  then  be  a  new  trial,  unless,  as  was  con- 
tended at  the  argument,  the  form  of  the  plaintiff's  writ 
presents  an  insuperable  obstacle  to  his  proceeding  to  a  second 
trial — ^the  count  f  oi*  "  orchard  produce"  stating  no  considera- 
tion nor  sale  nor  delivery.  If  it  stood  alone,  the  writ  would 
probably  be  held  bad  on  motion  in  arrest  of  judgment ;  but  it 
does  not  stand  alone,  and,  as  was  argued  at  the  trial,  it  is  im- 
possible to  say  that  the  evidence  of  the  plaintiff  might  not 
have  supported  the  count  for  an  account  stated. 

Although  the  plaintiff  declined  leave  to  amend  at  the  trial 
on  the  terms  of  submitting  to  an  adjournment,  I  am  not  aware 
of  any  rule  of  law  or  mode  of  practice  that  would  prevent 
this  Court  or  a  Presiding  Judge  from  now  or  hereafter  grant- 
ing leave  to  the  plaintiff  to  amend  his  writ,  on  proper  condi- 
tions, if  substantial  justice  requires  that  we  should  order  a 
new  trial. 

He  has  not  in  effect  had  a  trial  at  all  if  his  evidence  was 
improperly  excluded.  We  come  then  to  th^  question,  "  was 
the  exclusion  of  it,  under  the  circumstances,  necessitated  by 
the  provisions  of  the  Statute  in  question  ? "  (Chap.  96  of  the 
Revised  Statutes,  proviso  of  Section  41.)  They  are,  so  far  as 
I  know,  peculiar  (so  far  at  least  as  British  legislation  is  con- 
cerned,) to  this  Province.  The  policy  that  dictated  themt 
from  the  very  circumstance  of  that  peculiarity,  will  be  diflfer- 
ently  regarded  by  different  minds.    That  of  course  is  not  a 
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subject  of  inquiry  with  us,  so  far  as  the  letter  or  the  clear 
spirit  of  the  existing  legislation  extends.  Beyond  that,  ib  is 
our  duty  to  institute  an  unrestricted  inquiry  into  the  whole 
matter  of  the  particular  legislation.  The  effect  of  it  was  and 
is  to  deprive  a  subject  of  a  right  that  existed  at  the  time  of 
the  enactment  in  question.  The  language  therefore  of  the 
proviso  must  be  construed  strictly.  So  construed,  it  does  not, 
in  my  opinion,  embrace  tlie  case  which  is  before  us,  viz  :  that 
of  the  trial  of  an  issue  joined  in  an  action  in  this  Court 
hroughi  by  a  living  man  against  a  living  man. 

As  regards  any  question  of  competency  to  give'  evidence  in 
that  case,  the  proviso  affords  no  inference  whatever  of  the  in- 
tention of  the  Legislature.  It  speaks  only  of  such  compe- 
tency in  relation  to  a  case  which  is  not  this  case, — the  case  of 
the  trial  of  an  issue  joined  in  an  action  brought  by  or  against 
ihe  Executor  or  Administrator  of  a  deceased  person. 

In  regard  to  the  construction  of  this  proviso,  "  brought " 
is  an  emphatic  word — ^that  can  only  mean  "  commenced  "  or 
*'  instituted."  In  the  sentence  in  which  it  occurs,  it  relates  to 
the  antecedent  words  "  any  suit,  action,  or  other  proceeding 
in  any  Court  of  Justice,  or  before  any  person  having,  by 
law  or  by  consent  of  parties,  authority  to  hear,  receive,  and 
examine  evidence."  We  may  speculate,  and  we  may  think  it 
probable  that  the  Legislature  contemplated  that  the  proviso 
should  operate  on  the  particular  case,  but  an  intention  that  it 
should  do  so  is  not  manifested,  and  to  give  that  effect  to  the 
language  would  be  impossible  without  impoiiAng  words  which 
have  not  been  used. 

That  we  ought  not  to  do,  if  we  could,  as  a  matter  of  dis- 
cretion in  this  ease,  because  this  plaintiff  sued  out  his  writ, 
knowing  it  maybe  that  his  own  testimony,  which  the  law  per- 
mitted him  to  give  inter  vivos,  was  necessary  to  sustain  his 
case.  Naturally  he  would  not  contemplate  the  contingency  of 
the  death,  still  less  that  of  the  double  death  that  ensued.  We 
could  not  import  wordSj  if  we  would,  without  disregarding  the 
rules  of  statutable  construction.  They  will  be  found,  and  ap- 
plicable to  the  case,  at  pages  199  et  seq,  of  Potter*s  Dwarris. 
(and  see  the  notes.)  I  find  it  impossible  to  view  the  word 
"*  evidence "  in  the  light  in  which  the  learned  Chief  Justice 
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regards  it.  To  my  mind  it  is  too  clear  for  argument,  that 
that  word  must  be  read  as  forming  one  sentence  with 
all  the  other  words  between  the  fifth  "  or**  in  the  pro- 
viso and  the  word  "  brought,"  and,  excluding  the  word 
'•'brought,"  be  read  thus:  "before  any  person  having  by 
law  or  by  consent  of  parties  authority  to  hear,  receive  and 
examine  evidence."  So  read,  the  words  are  descriptive  of 
one  of  the  two  authorities  of  a  judicial  character  contem- 
plated by  the  Legislature  before  whom  inquiries  might 
arise.  The  judicial  authority  of  an  arbitrator  is  a  familiar 
illustration  of  it.  The  very  phraseology,  word  for  word,  is 
found  in  the  English  Statute,  6  &  7  Vic,  c.  85,  and  also  in  the 
Section  of  our  Statute  of  which  the  proviso  is  a  part,  and  in 
both  cases  used  in  the  particular  sense  that  I  have  named- 
The  word  "  evidence"  has  not  any  connection  with  the  word 
"  brought."  What  the  word  "  brought"  relates  to,  as  its  an- 
tecedent, is,  "any  suit,  action  or  other  proceeding."  "  Evidence 
brought"  is  not  a  usual  phrase.  ''Action  brotight"  is  a  phrase 
of  eveiy  day  use.     BurriU  so  uses  it. 

It  can  be  conclusively  shewn  that  the  construction  put  on 
the  proviso  by  my  learned  brethren,  from  whom  I  am  sorry 
to  diflTer,  can  not  possibly  be  the  true  one.  I  have  spoken  of 
two  authorities  indicated  by  the  Legislature.  They  are  that 
one  already  noticed  and,  "  any  Court  of  Justice."  Those  two 
are  separated  by  the  disjunctive  particle  "or."  Now  adopt- 
ing, for  argument  sake,  the  construction  of  the  majority  as  to 
the  connection  between  "  evidence"  and  "  brought*"  let  us 
transpose  the  words  of  the  proviso,  while  expressing  eveiy 
word  of  it,  thus, — "  Provided  that  on  the  trial  of  any  issue 
joined,  or  of  any  matter  or  question  or  on  any  inquiry  arising 
in  any  suit,  action  or  other  proceeding  in  any  Court  of 
Justice,  or  "  (reading  the  other  part  of  the  alternative  referring 
to  "  authorit} "  as  the  majority  read  it)  "  before  any  person 
having  by  law  or  by  consent  of  parties  authority  to  hear,  re- 
ceive and  examine  evidence  brought  by  or  against  the  Execu- 
tor or  Administrator  of  a  deceased  person  ;"  then  follow  these 
words — "  it  shall  not  be  competent  hereafter  for  any  other  of 
the  parties  to  aiLch  action,  or  the  wife  of  any  eiich  party,  to 
give  evidence  on  behalf  of  such  party,"  &c.,  &c 
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Here  let  the  question'  be  asked,  first — **  What  is  meant  by 
•  other  t)f  the  parties  ? '  "  Second — ^What  is  meant  by  "  such 
action'*  or  by  "8twft  party  V  and  we  perceive  at  once,  that,  con- 
necting the  word  "  evidence"  with  the  words  "  brought  by  or 
against  the  executor  or  administrator  of  a  deceased  person,'' 
the  preceding  words  of  the  proviso  furnish  no  answer  to  those 
questions,  seeing  that  no  action  and  no  parties  to  an  a^ion 
are  indicated.  Thus  we  have  a  reductio  ad  aheurdum.  We 
have  this  antecedent  phraseology,  viz :  "  Evidence  brought 
by  or  against  the  executor  or  administrator  of  a  deceased  per- 
son," but  no  mention  is  made  of  any  action  brought  by  or 
against  the  executor  or  administrator  of  a  deceased  person. 

On  the  contrary,  if  the  construction  of  the  dissentient  Judge 
be  adopted,  and  the  words  '*  brought  by  or  against  the  execu- 
tor or  administrator  of  a  deceased  person,"  be  read  as  con- 
nected together,  and  that  sentence  be  viewed  as  having  its 
antecedent  in  the  words,  "  suit^  action  or  other  proceeding" 
then  the  questions  are  sensibly  answered,  and  no  absurdity 
results. 

"  Provided  that  on  the  trial  of  any  issue  joined,  or  of  any 
matter  or  question,  or  on  any  inquiry  arising  in  any  suit,  ac- 
tion, or  other  proceeding  in  any  Court  of  Justice  ;  OR  (on  the 
trial  of  any  issue  joined  or  of  any  matter  or  question  or  on  any 
enquiry  arising  in  any  suit,  action  or  other  proceeding),  before 
any  person  having  by  law  or  by  consent  of  parties  authority 
to  hear,  receive  and  examine  evidence  brought  by  or  against 
the  executors  or  administrators  of  a  deceased  person, — ^it  shall 
not  be  competent  hereafter  for  any  other  of  the  parties  to 
stvck  auction,  or  the  wife  of  any  such  party,  to  give  evidence," 
&c.,  &c.  What  action  ?  What  parties  ?  Here  we  have  as 
complete  a  reductio  ad  ahsurdv/m  as  was  ever  witnessed  No 
action  is  before  indicated,  and  therefore  no  parties  to  an  action. 

This  is  an  inevitable  consequence  of  reading  "  evidence 
brought,'*  instead  of  "  action  brought"  Make  "  brought " 
refer  to  ''  action;"  then  the  proviso  (which  is  insensible  in  the 
construction  of  the  majority),  has  a  sensible  application  given 
to  every  word  of  it  . 

In  the  last  case,  if  the  question  be,  "  what  action,'*  "  what 
parties,"  are  meant  by  the  words  ''  parties  to  such  action,"  the 
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answer  is,  "  a  siui,  action  or  other  proceeding  brought  h^ 
or  against  the  executora  or  administrators  of  a  deceased 
person.  The  words,  '*  any  person  having  by  law  or  consent  of 
parties,  authority  to  hear  and  receive  evidence/'  are  the  very 
words  of  the  English  Act,  and  actually  occur  as  descriptive  of 
an  authority  to  hear  evidence  in  the  very  action  which  pre- 
cedes the  proviso.  That  satisfies  the  words  and  shews  the 
absurdity  of  tacking  on  ''  brought "  to  "  evidence/'  instead 
of  referring  "  brought "  to  "  action." 

I  am  of  opinion  that  the  rule  should  be  made  absolute. 


TRUSTEES  OF  SCHOOL  SECTION  16  v.  CAMERON. 

Two  of  th«  defeodante  and  anotber  wen  duly  tdacted  school  tnuteei  in  Oolobtr.  18iS« 
tn  December,  the  defendants,  without  the  concurrenoe  of  the  third  trustoe*  wmortd  the 
■ehool  hOQM  froni  Ms  Chen  site.  ITo  echool  was  maintained  during  the  winter,  tfaoogh  c^ 
forts  were  nutde  by  thetmstees  to  maintain  one.  In  June  1874.  the  OommlesloBen  ef 
Schools  for  the  distriot  including  section  16  dismissed  the  three  trustee^,  and  appointed 
three  others,  assaming  the  power  to  do  eo  nnder  Chap.  8S,  R.  8..  Beo.  ao.  TSie  newly  op' 
pointed  trustees  brought  an  action  of  trespass  a^nst  the  two  trustees  who  had  mnoved  the 
"Bchool  boose  and  their  servants  for  suoh  removal. 

Sdd,  that,  undef  the  oirenmstanoes.  the  Gomnriaeloners  had  no  rlgbt  to  disoiiss  the 
^original  trustees  and  appoint  others,  and  that  even  If  their  appointees  had  been  lei^tly  ap- 
pointed trustees,  no  action  would  lie  at  their  salt  against  defendants  for  acu  oommitted 
duzing  their  term  of  ofltoe. 

This  is  an  action  of  trespass  brought  by  the  plaintiffs 
against  the  defendants  for  removing  a  school  house  under  the 
following  circumstances  ; — The  two  defendants,  with  another, 
were  elected  trustees  of  school  section  16,  in  the  County 
of  Pictou  in  October,  187S.  The  defendants  undertook* 
without  the  authority  of  the  Board  of  School  Commissioners^ 
and  the  third  ktistee  dissenting,  to  remove  the  school  house 
from  the  site  on  which  it  stood  to  another  place,  which  is  the 
trespass  complained  of,  and  which  was  performed  during  tbeir 
tenure  of  office  as  such  trustees.  They  were  afterwards  remov- 
ed by  the  Board  of  School  Commissioners,  and  new  trustees 
Appointed,  (the  legality  of  the  appointment  being  questioned), 
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and  the  new  trustees  brought  action  against  the  two  former 
trustees,  which  was  tried  before  McDonald,  J,  at'Pictou,  in 
October,  1876,  and  a  verdict  found  for  the  plaintifis  for  $100. 
A  rule  taken  to  set  the  verdict  aside  was  argued  in  December) 
1876,  before  Young,  C.  J.,  DesBarres,  Wilkins,  and  Smith,  J  J. 

CrraJiam,  in  support  of  the  rule. — The  plaintiffs  were  not  in 
possession  at  the  time  of  the  alleged  trespass.  Secondly,  the 
defendants  were  in  possession.  Thirdly,  the  trustees  had  a  right 
under  the  Statute  to  change  the  site.  Fourthly,  they  are  not 
answerable  to  the  plaintiffs.  Cites  K  S,,  Cap.  32,  Sec.  20.  The 
evidence  of  notice  to  the  trustees  should  not  have  been  re- 
ceived. Cites  Education  Manual,  p.  17,  note  to  sec.  24, — re- 
quiring a  notice  to  the  trustees,  which  was  not  given  in  this 
case.  There  was  nothing  in  the  conduct  of  the  trustees  to 
warrant  their  removal. 

McDonald,  Q,  C,  contra. — ^The  action  of  the  School  Commis- 
sioners in  removing  the  trustees  is  conclusive  and  cannot  be 
reviewed  here  incidentally,  but  must  be  brought  up  by  cer- 
tiorari or  otherwise  formally.  Cites  Ghisholm  v.  McDonald, 
Thomson,  367 ;  also  K  S„  Cap.  32,  Sec  20,  giving  the  Board  of 
Commissioners  authority  to  appoint  trustees  in  case  those 
elected  neglect  or  refuse  to  serve.  The  Court  must  assume 
that  the  trustees  were  rightly  dismissed.  The  only  question 
is  whether  they  had  the  power  to  appoint  the  new  trustees, 
and,  if  so,  the  Court  must  assume  that  they  exercised  the 
power  rightly.  It  is  not  for  us  to  shew  anything  as  to  the 
facts  that  necessitated  the  appointment  of  the  new  trustees. 

The  defendants  here  did  an  act  vltra  vires.  A  corporate 
body  composed  of  three  individuals  can  only  act  by  the  de- 
liberate resolution  of  the  whole  body.  The  individuate  as 
such  cannot  exercise  the  authorities  of  the  corporation.  To 
evidence  the  corporate  act,  there  must  be  a  minute  of  a  resolu- 
tion. The  act  done  here  was  not  a  corporate  act,  but  simply 
the  act  of  two  persons  who  happened  to  be  members  of  the 
corporation  at  that  time ;  Cites  Sec  30,  Sub-sec,  4.  This  site 
being  ratified  by«the  school  section,  could  not  be  changed,  but 
by  the  resolution  of  the  Trustees  as  a  corporate  body  and  with 
the  sanction  of  the  three  nearest  school  commissioners,  pf 
which  there  is  no  pretence  of  evidence. 
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Sec  28  of  Chap.  32,  R.  S.,  makes  the  trustees  a  body  cor- 
porate. Sec.  30  sub-Sec.  2,  makes  it  their  duty  to  take  pos- 
session of  and  hold,  as  a  corporation,  the  property  of  the  section 
Section  31  does  not  obviate  the  necessity  of  having  the  sanc- 
tion of  the  nearest  commissioners  before  altering  the  site. 
The  only  question  therefore  is,  whether  the  corporation  can 
bring  an  action  against  a  trespasser.  Suppose  a  single  one  of 
the  trustees  broke  into  the  school  house  and  committed  a 
trespass,  could  not  the  corporate  body  of  the  trustees  bring  an 
action  against  the  individual?  If  not  there  is  no  remedy.  The 
fact  of  the  trespasser  being  a  member  of  the  corporation  does 
not  make  the  case  any  different  from  what  it  would  be  if  he 
were  an  outsider.  I  maintain  that  if  two  out  of  three  trustees 
should,  as  individuals,  commit  an  unlawful  act  affecting  the 
corporate  property,  the  remaining  one  wouldj  in  the  name  of 
the  corporation,  bring  an  action  against  him  ;  but  I  need  not 
go  that  far.  Neither  does  it  make  any  difference  that  the 
action  is  brought  for  a  trespass  committed  before  the  plaintiffs 
became  trustees,  for  the  action  is  brought  by  the  corporate 
body  and  not  by  the  individuals.  The  corporation  is  per- 
petual. The  possession  was  in  the  ti-ustees  as  a  corporation 
and  was  one  continuing  possession,  no  matter  who  the  in- 
dividual trustee  might  be ;  Bri<^  on  Ultra  Vires,  1G7.  The 
corporation  and  the  members  of  the  corporation  are  two  dis- 
tinct entities.  If  the  individual  character  is  to  govern,  it  is 
the  secretary  that  is  in  possession. 

The  defendants  justify  as  trustees.  That  puts  the  necessity 
upon  them  of  showing  that  they  acted  as  trustees,  of  which 
there  is  no  evidence. 

Cites  ^  Waterman  on  Trespass,  431,  432,  (note);  2^  Pick., 
304  ;  Abbott  on  Corporations,  717 ;  Id.,  526 ;  84  Eng.  X.,  <fr  Eq.^ 
Rep,,  1 ;  AngeLl  cfr  Ames  on  Corporations,  §238,  §239;  10  L.  R, 
ExcL,  92 ;  MiU  v.  Hawker,  9  L.  R.,  Exch.,  317.  The  act  of 
removing  the  school  house  even  partially  with  the  intention 
of  removing  it  entirely  was  vltra  vires.  Cites  ££  PicL,  102 ; 
S  Esp.,  278 ;  1  East,  555 ;  3  Mass.  Dig.,  718.  ^ 

Oraham,,  in  reply. — It  is  admitted  here  that  the  two  de- 
fendants were  trustees  at  the  time  the  act  was  committed. 
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It  is  not  essential  at  all  that  there  should  be  a  resolution. 
The  two  trustees  were  the  majority.  The  mistake  here  is  the 
assumption  that  the  trustees  are  a  corporation.  The  essence 
of  a  corporation  is  to  have  perpetual  succession  and  appoint 
members  to  fill  vacancies.  These  do  not  apply  to  a  Board  of 
Trustees.  The  defendants,  by  virtue  of  their  app<xntment» 
take  the  land.  There  is  no  succession.  They  could  not  rely 
upon  the  seisin  of  their  predecessors.  The  Act  vests  it  in 
them  after  appointment.  The  sanction  of  commissioners  is 
not  required  for  the  change  of  the  site,  but  only  for  the 
original  location  of  the  site. 

The  trustees  are  simply  a  qiuiai  corporation ;  7  Maa^.  R.,  187> 
note ;  AngM  <fc  'Atiim  on  Corporations,  §  629,  note,  §  630.  The 
principle,  omnia  rite  a/sta^  applies  to  the  acts  of  the  trustees 
as  much  as  to  those  of  Ihe  commissioners. 

There  cannot  be  a  continued  corporation  here.  The  Statute 
speaks  repeatedly  of  vacancies.  What  becomes  of  the  corpora- 
tion when  such  vacancies  occur.  Could  the  corporation  at 
the  time  have  brought  an  action  against  the  individuals  ?  Who 
would  bring  the  action,  the  m£^ority  having  concurred  in  the 
act? 

Cites  Broom's  L.  JIf.,  &5S,  ss  tr>  the  presumption  that  the 
commissioners  acted  regularly.  There  is  no  refusal  to  act  or 
neglect  of  duty  proved.  The  regular  meeting  of  the  Com- 
missioners is  in  May.  This  substitution  of  trustees  was  made 
in  June,  and  there  is  no  evidence  of  a  special  meeting-  having 
been  called.  It  has  been  argued  thai  the  action  of  the  Com- 
missioners cannot  be  assailed  incidentally,  but  must  be  by 
certiorari.  There  is  no  oeiiioraH  heroL  That  process  applies 
only  to  judicial  acts ;  Cites  AngeU  d:  Amea  on  CorporationSy 
§  186,  to  show  that  the  defendants  were  a  corporate  body 
and  could  only  be  sued  in  their  corporate  capacity.  Av/gM  <6 
Amea,  §  768  and  §  23  ;  £  K&nt.,  278. 

DesBarres,  J.,  now  (March  6th,  1877,)  delivered  the  judg- 
ment of  the  Court : 

The  plaintiff),  representing  themselves  to  be  the  Trustees  of 
School  Section,  No.  16,  in  the  S.  District  of  Pictou,  have 
l»x>ught  this  action  against  the  defendants  for  breakii^  and 
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entering  their  dose  as  sucfa  Trustees,  and  destroying  the 
foundation  walls  of  the  School  House  of  that  section  thereon 
erected,  and  removing  and  carrying  away  the  same  from  its  law- 
ful site  and  converting  it  to  their  own  use.  The  plaintaffb'  right 
of  property  in  the  School  House  as  such  Trustees,as  well  as  their 
possession,  is  denied  hy  the  defendants,  who,  by  their  seventh 
plea,  say  that  at  the  time  the  action  was  brought  the  two 
defendants,  James  Cameron  and  John  A.  Oamsron^  and  one 
Duncam.  McDonald,  who  is  not  sued,  were  the  Trustees  of 
School  Section,  No.  16,  South  District  of  Pictou,  duly  elected 
and  appointed  under  the  Statute  in  that  behalf,  and  that  the 
said  land  was  the  freehold,  and  the  School  House,  Walls  and 
Buildings  were  the  property  of  said  Jam^  damsron,  John 
A,  Cameron  and  Dmican  McDonald,  as  such  Trustees,  under 
the  Statute  in  that  behalf ;  and  because  it  was  deemed 
desirable  to  change  the  site  of  said  School  House,  they  pur- 
chased another  site  for  said  School  House,  and  having  lavrful 
power,  proceeded  to  change  the  site  of  the  School  House,  and 
the  two  defendants*  James  Cameron  and  John  A,  Camsron.  as 
such  Trustees,  in  their  own  right,  and  the  defendant,  Kalhan 
Cameron,  as  their  servant,  and  by  their  command,  entered 
upon  the  said  close,  and  with  teams  moved  the  School  House 
a  short  distance  from  the  place  it  then  occupied,  toward  the 
site  purchased  and  accepted,  &c,  which  were  the  alleged 
grievances.  By  the  eighth  plea  the  defendants  alleged  that 
the  plaintiffs  were  never  duly  appointed  Trustees  of  said 
School  Section,  No.  16,  and  were  not  such  Trustees  At  the  time 
of  the  alleged  trespasses,  or  at  the  time  the  action  was  brought, 
or  at  any  other  time,  and  did  not  own  or  take  possession  of  or 
hold,  under  the  Statute,  said  lands  and  prpperty,  and  that  the 
said  Ja/nu8  Cameron,  John  A.  Cameron  and  Duncan  McDon- 
ald were  at  the  time.  &c..  Trustees  of  the  said  School  Section, 
No.  16,  duly  elected  and  app<»nted  under  the  Statute,  and  a 
body  corporate  for  the  purposes  mentioned  in  the  Statute, 
&C.,  and  that  the  land  w&s  the  freehold  of  James  Cameron, 
John  A.  Cameron  and  Duncan  McDonald  as  such  Trustees, 
&€.,  together  with  the  School  House,  kc 

A  verdict  having  he&n  found  upon  the  issues  xwed  by  these 
pleas  in  favor  of  the  plaintiffs,  we  hte  now  called  upon  to  de- 
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dde  whether  in  view  of  the  law  and  the  evidence  in  this  ease 
it  can  be  sustained.  The  fact  of  the  removal  of  the  school 
house  in  question  by  the  defendants  a  few  feet  from  the  site 
on  which  it  stood,  with  the  avowed  intention  of  removing  it 
still  further  and  placing  it  on  another  and  different  site  a 
mile  or  more  beyond  the  old,  having  been  clearly  proved, 
the  main  question  for  our  consideration  is,  whether  the  plain- 
tifis  or  defendants  at  the  time  the  acts  complained  of  were  com- 
mitted were  the  duly  appointed  trustees  of  section  No.  16.  If 
the  plaintiffs  were  then  the  legally  constituted  trustees  for  that 
section,  having  under  the  law  the  right  of  property  in  as  well 
as  the  possession  of  the  schocd  hmise,  the  defendants  were  tres- 
passers, and  in  that  case  the  verdict  ought  to  be  upheld ;  but 
if  the  acts  complained  of  vreve  committed  before  the  j^aintiffs 
were  appointed,  and  while  the  defendants  were  acting  as  trus- 
tees, duly  elected  and  chosen  for  a  time  which  had  not  then 
expired,  it  follows  that  the  plaintiffs,  having,  at  the  time,  neither 
title  nor  possession,  were  not  in  a  position  to  maintain  the  pre- 
sent action.  Now  it  appears  from  the  Judge's  report  that  at 
an  annual  school  meeting  for  Section  No.  16,  held  in  October, 
1873,  Ihmecm  MeDorudd,  James  Cameron  sjxd  John  A.  Cam- 
eron were  appointed  trustees  for  that  section  for  the  ensuing 
year,  and  that  they  assumed  the  duties  of  that  office,  but 
from  some  cause  or  other  not  explained,  there  was  no  school 
kept  in  the  school  house,  though  a  teacher  was  engaged  and 
efforts  were  made  to  establish  one.  In  December,  1873,  the 
defendants,  Jame%  Cameron  and  John  A,  Cameron,  caused 
the  school  house  to  be  removed  a  few  feet  from  the  sit« 
on  which  it  was  at  first  placed ;  this  act  of  removal  it  appears 
was  effected  without  the  concurrence  of  Dttncom  McDonald, 
who  expressed  his  disapprobation  of  it^  but  he  nevertheless 
continued  to  act  with  his  co-trastees  mitil  June,  1874,  when 
they  were  all  dismissed  by  the  Commissioners  of  Schools  and 
the  plaintiffs  appointed  in  their  stead* 

Whether  the  OooHxussioners  of  Schools  had  the  power  which 
they  ex^reiited  of  dismissing  the  defendants  and  their  co-trustee 
from  the  offices  oonf eited  on  them  by  the  rate  payers  of  the  dis- 
trict and  appointing  tile  plaintiffs  in  their  stead,  under  the  cir- 
tomistanees  of  th^  cuaeas  lu&d^EStandthem,  is^  I  think,  very 
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questionable.  They  have  the  power,  under  Section  20,  Chap. 
32,  R.  S.,  to  appoint  trustees  in  certain  cases,  but  the  present  case 
does  not  appear  to  me  to  fall  within  the  scope  of  the  authority 
given  to  them  by  that  section,  which  declares  that,  "  where 
any  section  at  the  time  fixed  for  the  annual  meeting  fiaih  4d 
elect  three  trustees,  or  to  fill  the  iraeaney  occurring  in  the 
trusteeships,  or  vacancies  oeearring  from  other  causes,  the 
trustee  or  trustees  shall  be  appointed  on  the  written  requisition 
of  seven  ratepayers  in  the  section,  by  the  Commissioners  of 
Schools  for  the  district  in  which  the  school  house  is  situate,  or 
in  which  a  majority  of  the  ratepayers  of  the  section  reside, 
and  where  any  trustee  or  trustees  have  been  elected  and  re- 
fuse to  act,  or  shall  neglect  the  performance  of  duty  for 
twenty  days  after  such  election,  the  Board  of  Commissioners 
ahall  appoint  a  trustee  or  trustees  in  place  of  the  person  or 
persons  refusing  to  act."  There  can  be  no  doubt  from  the 
evidence  in  this  case  that  the  two  defendants, /ames  Cameron 
and  John  A.  Cameron,  together  with  Duncan  McDonald,  were 
legally  appointed  trustees  for  section  ^o.  16,  and  as  no 
vacancy  had  occui^ed  and  no  proof  was  produced  (unless 
the  exhibits  referred  to  in  the  Judge's  report, -with  which 
we  have  not  been  furnished,  contained  such  proof),  of  any 
refusal  or  neglect  by  and  on  the  part  of  the  trustees,  to  act 
or  perform  their  duties  as  such,  it  is  difficult  to  understand 
upon  what  ground  they  were  dismissed.  My  own  opinion  is 
that  their  dismissal  was  vUra  vires. 

But  assuming  that  there  was  good  ground  for  dismissing 
these  persons,  and  that  the  Commissioners  of  Schools  had 
authority,  under  the  law,  to  appoint  the  plaintifis  as  trustees 
in  their  places,  as  they  did,  another  question  presents  itself 
for  our  consideration,  and  that  is,  whether  the  plaintifis  can 
maintain  an  action  of  trespass  against  the  defendants  for  an 
act  committed  on  property  of  which  they  were,  at  the  time,  in 
the  lawful  and  exclusive  possession  as  Trustees  of  School  Sec- 
tion, No.  16, — ^in  other  words  for  an  action  committed  six 
months  before  they,  the  plaintifis,  were  appointed  to  the  office 
of  School  Trustees.  This,  in  my  mind,  strikes  at  the  very 
foundation  of  this  suit  and  is,  of  itself,  a  fatal  ol^ectioii  to  it^ 
as  it  is  clear  that  trespass  cannot  be  maintained  against  the  de- 
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f endants  for  the  removal  of  the  school  house,  while  they  were  in 
the  lawf al  possession  of  it  as  Trustees.  It  is  possible  the  defend- 
ants may  have  acted  indiscreetly  in  attempting  to  remove  the 
building  from  the  site  on  which  it  stood  toward  that  contem- 
plated, but  it  must  be  borne  in  mind  that  they  were  public 
officers,  and  if  they  acted  in  good  faith,  though  wrong,  they 
cannot  be  treated  as  trespassers  and  held  personally  responsi- 
ble for  what  they  did.  It  is  true,  seveiul  of  the  ratepayers 
protested  against  the  removal  of  this  building,  but  there  were 
others  who  assisted  the  defendants  in  removing  it  from  the 
old  site  towards  the  new.  This  shows  that  there  was  a  diflfer- 
ence  of  opinion  in  the  school  section  as  to  the  site  on  which 
the  school  house  ought  to  be  placed,  but  we  have  no  means  of 
knowing  whether  a  majority  of  the  ratepayers  were  for  or 
against  its  removal. 

It  is  clear,  however,  that  there  were  several  who  concurred 
with  the  trustees,  and  that  the  act  of  wrong  was  not  attribut- 
able to  them.  Looking  at  all  the  circumstances  of  the  case  and 
applying  the  same  principle  of  law  by  which  all  suits  of  a 
8imilarnaturemustnece8Barily.be  governed,  it  seems  to  me 
impossible  to  sustain  the  verdict  which  the  jury  have  found, 
and  therefore,  I  think,  the  rule  for  setting  it  aside  must  be 
made  absolute. 


EXCHANGE  BANK  v.  BROWN. 

Demnne):  to  deolanitioa  by  obligee  on  bond  aaelgned  to  co-sureties  who  kad  paid  defend* 
ant's  debt»  oTer-mladk 

This  was  a  demurrer  to  the  declaration  of  plaintiff.  The  ac- 
tion was  brought  by  the  bank  on  behalf  of  one  Ryerson  and 
the  administrators  of  one  Rogers,  to  recover  money  paid  by 
them  to  the  Bank,  as  sureties)  oa  a  bond  made  by  the  defend- 
ants, Ryerson  and  R(^(ers,  in  consideration  of  advances  to  be 
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made  in  the  form  of  an  open  cash  account  to  a  cei-tain  amooni 
The  declaration  set  out  these  f a(2ts  and  that  the  bond  had  been 
assigned  to  Ryerson  in  trust  for  himself  and  the  administra- 
tors of  Rogers.  Defendants  demurred,  and  the  demurrer  was 
argued  February  10th,  1877,  before  Younq,  C.  J.,  and 
WiLKiNS^  DbsBabres  and  James,  JJ. 

Rig^,  Q.  0.,  in  support  of  demurrer. — Refers  to  the  370th 
section  of  chap.  94,  R.  S.,  respecting  the  assignment  of  securi- 
ties to  sureties.  The  bond  in  this  case,  signed  by  Brown, 
Ryerson  and  the  other,  was  not  a  security  for  the  debt ;  it  was 
the  debt.  The  Act  refers  to  securities  from  the  debtor  held 
by  the  original  creditor,  to  which  the  sureties  are  entitled. 

Weaiherbe,  5.  (7.,  (with  whom  were  Henry  and  Graham), 
contra.— Cites  9  C.  A,  iV.  S.,  544;  L,  R,  5  Eq.,  210,  S  F.  it 
R,  963. 

Young,  0.  J.,  now  (March  6th,  1877),  delivered  the  judg- 
ment of  the  Court : — 

This  is  a  demurrer  to  the  declaration,  admitting,  of  course, 
the  facts  and  circumstances  set  forth  therein,  and  questioning 
their  legal  effect  upon  various  grounds.  The  defendant, 
Cfeorge  8.  Brown,  in  1869,  opened  a  cash  account  with  the  Bank 
for  the  sum  of  $2500,  having  executed  a  bond  therefor,  with 
Ryerson  and  Rogers  as  his  sureties.  $2498.19,  principal  money, 
having  been  advanced  by  the  Bank,  the  defendant,  upon  re- 
quest, neglected  and  refused  to  pay  it.  Then  it  is  suggested 
that,  Rogers  having  died  intestate,  and  administration  granted 
of  his  estate,  the  Bank  demanded  payment  from  the  adminis- 
trators and  from  Ryerson^  whereupon  the  Bank,  being 
paid  in  full,  with  interest,  assigned  the  bond  to  Ryerson  in 
trust  for  himself  and  the  estate  of  Rogers^  in  equal  moieties, 
and  the  action  is  brought  at  the  instance  of  Ryerson  for  in* 
demnification  and  re-imbursement  of  the  advances  made. 

This  was  done,  not,  as  it  Would  seem  to  have  been  at  fiist 
suggested,  under  sections  365  to  857,  for  the  assignment  of 
ehoses  in  action,  but  under  section  370  of  our  Piraetioe  Act^ 
chap.  94,  which  is  a  transcript  from  the  Imperial  Act,  19  and 
iO  Vic.9  chap.  97,  see.  6,  introdudliga  new  and  remedial  daiise 
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Into  the  practice  of  the  Courts,  and  extending  to  co-debtors, 
being  co-defendants,  as  well  as  to  sureties. 

In  Batchdlor  v.  Lawrence,  0  G.  B.,  N.  S.,  543,  the  defendants, 
having  recovered  judgment  in  a  previous  action  against  the 
now  plaintiff  and  nine  other  persons,  issued  an  execution 
thereon,  and  the  plaintiff  paid  the  amount,  on  which  it  was 
held  that  he  was  entitled  to  an  assignment  of  the  judgment, 
in  order  to  obtain  from  the  other  defendants  therein  their 
just  proportions.    "  This,"  said  Erle,  C.  J.,  "  he  is  entitled  to, 
"  whether  the  judgment  shall  or  shall  not  be  deemed  at  law 
^*  to  have  been  satisfied  by  payment  of  the  debt."     The  very 
object  of  the  Statute  was  to  gi^e  the  co-surety  or  co-debtor  a 
prompt   and  efficacious  remedy  for  obtaining  contribution. 
The  defendants  were  therefore  held  liable  in  this  action  for 
refusing  to  assign  the  judgment  which  had  been  paid  to  them. 
In  DeWolf^.  Lindsell,  L.  R.,  5  Eq.,  209,  DeWolf, -surety  for 
Cochran  in  a  bond,  having  paid  the  debt,  was  held  to  be  en- 
titled to  have  the  debt  assigned  to  him,  and  to  stand  in  the 
place  of  the  creditor,  and  to  use  the  name  of  the  creditor  in 
any  action  or  proceeding  at  law  or  in  equity,  in  order  to  ob- 
tain indemnification  for  the  advances  he  had  made. 

These  cases  are  decisive  of  the  point  in  question,  and  the 
assignment  to  Ryerson  and  the  plaintiff's  writ  being  clearly 
authorised  by  the  Statute,  the  demurrer  is  overruled  with 
costs. 


FRASER  ET  AL.  v.  WALLACE. 

Mn.  VL.  i^ceived  from  plaintiffs  certain  articles  of  furniture,  under  the  following  written 
memoran  dam,  signed  by  her,  *'  Received  from  Messrs.  F.  &  Son  the  following  articles  of  fur- 
niture, for  which  I  am  to  pay,  ftc.  The  said  furniture  to  remain  the  property  of  W.  F. 
&  Son,  till  paid  for  In  full,  and  in  the  event  of  non-payment,  the  said  W.  F.  &  don  can  take 
Che  furniture  back.'* 

The  defendant,  who  was  Mrs,  M's  landlord,  before  the  furniture  was  delivered,  signed 
the  following  written  memorandum— "The  bearer,  Mrs.  M„  being  about  to  purchase  some 
famlture  from  W.  F.  k  Son,  and  my  rent  bfing  guaranteed,  I  hereby  agree  not  to  take  the 
furniture  so  to  be  provided  by  W.  F.  ft  Son.  for  any  rent  that  may  become  due." 

Hdd,  that  defendant  was  estopped  from  distraining  on  the  furniture  so  supplied. 

This  was  an  action  of  replevin  brought  to  recover  certain 

goods  delivered  to.  one  Mrs.  Maurice,  and  distrained  by  the  de- 
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fendant  f  or  r^itdue  him  by  Mrs.  Maurice.  The  gooda  were  de- 
livered to  Mrs.  Maurice  upon  her  aigning  an  agreement  to  pay 
for  them  so  much  per  month,  and  that  they  were  to  be  the 
prc^erty  of  plaintiffs  till  paid  lor,  and  upon  her  producing  an 
undertaking  from  defendant  not  to  distrain  the  goods  for 
any  Tent  that  might  accrue,  until  they  were  paid  for.  The 
cause  was  tidied  in  Halifax,  and  a  verdict  faund  for  plaintifis. 
A  rule  nisi  to  set  it  aside  was  argued  during  the  {December 
Term,  1876. 

Wailacey  in  support  of  rule. — ^Tbe  replication  was  impro- 
perly admitted  into  the  isaiie,  not  having  been  pleaded  for 
more  than  a  year  after  the  plea,  and  not  being  pleaded  by 
leave  of  the  Court  or  a  Judge.     CL  Arch.  Fr.,  306. 

The  Ju€^e  misdirected  the  jury  in  not  bringing  to  their 
notice  the  pleadings  in  the  cause.  The  defendant  called  no 
witnesses,  relying  upon  the  admissions  contained  in  the  plain« 
tiffs  replication.  He  states  in  his  report  of  his  chai^  that 
he  explained  the  pleadings,  but  does  not  say  how  he  explain- 
ed them.  That  is  not  the  correct  way  to  report  a  charge.  If 
the  jury  found  against  the  admissions  of  the  pleadings,  it  is  to 
be  assumed  that  his  Lordship  misdirected  them  in  that  respect 
He  misdirected  them  in  telling  them  that  the  defendant  had 
*'  guaranteed  "  the  plaintiffs  that  the  goods  would  not  be  dis- 
trained. He  left  the  jury  nothing  to  do,  telling  them  ihey 
would  be  justified  in  finding  a  verdict  for  plaintiflfe,  36  L 
Jk  E.  R,  43. 

The  replication  sets  up  fraud  as  a  defence  or  answer  to  the 
defendant's  avowry,  but  there  is  no  evidence  of  fraud.  It  is 
impossible  that  the  party  signing  the  undertaking  he  is  re- 
quired to  sign,  should  be  guilty  of  fraud.  This  replication  cc»i- 
tains  the  whole  case  for  plaintiffs.  The  paper  upon  whiefa 
plaintiff  relies  is  not  a  guarantee  to  Eraser,  that  defendant  would 
not  distrain  the  goods,  but  an  agreement  with  Mrs.  Maurice- 
The  plaintiff  has  not  shewn  or  ev^n  pleaded  that  he  "  sold  "  the 
goods  to  Mrs.  Maurice,  which  was  the  condition  of  defendant's 
agreement.  Eraser  had  no  right  under  the  laws  of  this  coon* 
try  to  make  such  a  bargain  as  he  did  with  Mrs.  Maurice,  the 
moment  he  delivered  the  goodsto  her,  the  property  passed  oat 
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of  him,  and  he  could  not  r^levy.    If  it  w^a  not  a  complete 
sale,  ihen  the  condition  of  the  defendant's  a^p:ef9inent  failed. 

OooTribea,  contra.— The  goods  in  question  were  never  liable 
to  distress,  independently  of  the  defendant's  agreement.  Again , 
that  very  agreement  alleges  that  the  rent  was  guaranteed,  and 
estops  the  defendant  from  setting  up  a  distress. 

Wallace  in  reply, — The  learned  Judge  read  to  the  jury  a 
written  judgment  of  the  Equity  Judge,  given  in  an  entirely 
different  case.  Cites  HUliard  on  New  Trials,  271,  280,, 
as  to  a  judge  directing  a  jury  for  whom  they  sh^U  find  a  ver- 
dict. Such  an  agreement  as  that  between  Fraser  and  Mrs. 
Maurice  is  not  legal  here  or  in  England,  though  it  might  be  in 
the  United  States.  Property  parses  the  moment  of  delivery. 
Plain tiflTs  only  action  here,  if  any,  is  an  action  on  the  case, 
which  would  give  him  all  the  remedy  he  required.  Benjamin 
on  Sales,  33,  227,  452,  461.  To  give  Fraser  any  property  in. 
these  goods  he  should  have  got  and  filed  a  chattel  mortgage. 
Cites  WoodfalVa  Landlord  <b  Tenant,  358,  992 ;  Addison  on 
Contracts,  199, 435, 445, 455;  4  G.  B.,  837;  17  C.  B.,  K 8.,  132 ; 
10  BinghxiTn,  482 ;  Parsons  on  Contracts,  435,  440-1 ;  1: 
Best  Jk  Smith,  393 ;  Saunders  on  Pleading  &  Eu.,  192  ;  Addi- 
son, 179,  190-1-2,  230.  There  was  no  proof  of  the  plaintiffs, 
jointly  owning  these  goods. 

McDonald,  J.,  now  (March  6th,  1877),  delivered  the  judg- 
ment of  the  Court : 

The  defendant  in  this  case  was  the  owner  of  a  house  which 
he  let  to  one  Mrs.  Maurice,  to  be  used  as  a  boarding  house ; 
and,  as  it  was  not  furnished,  she  applied  to  the  plainti:^  to 
provide  her  with  furniture.  They,  however,  declined  to  sell 
her  the  furniture  unconditionally,  but  gave  her  a  number  of  ar- 
ticles upon  the  terms  mentioned  in  the  following  paper- 
writing,  signed  by  her : — 

"  Halifax,  N.  S.,  Jiwie  23rd,  1874, 

*'  Received  from  Messrs.  Fxaser  &  Son  the  following  articles^ 
"of  furniture,  for  which  I  am  to  pay  two  hundred a^nd  twenty 
''  4ollaj9  and  t^^enty^ve  cents  or  xc^ore,  in  monthly  payments. 
''  of  twenty  dollara  each  month  from  date.    The.  Sfdd  fumi- 
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"  ture  to  remain  the  property  of  W.  Fraser  &  Son,  till  paid 
"  for  in  full,  and  in  the  event  of  non-pa)rraent  monthly  the 
"  said  W.  Fraser  &  Son  can  take  the  furniture  back." 

It  was  contended  at  the  argument  tha*;  the  plaintifts,  hav- 
ing parted  with  the  possession  of  the  property  under  this 
agreement,  could  not  retake  it  on  breach  of  the  condition,  but 
such  contention  appears  to  me  to  be  entirely  without  founda- 
tion. The  agreement  gives  the  plaintiffs  the  right  to  retake 
the  goods  in  case  the  condition  was  not  complied  with,  and 
Mrs.  Maurice  after  having  signed  that  agreement,  could  not 
recover  against  the  plaintiffs  for  retaking  them  after  breach. 
Mrs.  Maurice,  however,  does  not  complain  in  this  case,  and  we 
will  presently  see  by  what  right  the  defendant  sets  up  prop- 
erty in  her.  Addison,  in  his  work  on  contmcts,  page  505, 
treating  of  conditional  or  defeasible  sales,  after  stating  several 
cases  where  there  is  no  sale  till  the  condition  is  complied  with, 
says:  "In  these  cases  the  right  of  property  in  the  specific 
"  thing  sold  passes,  subject  to  a  condition.  If  the  condition  is 
"fulfilled  or  waived,  the  sale  becomes  an  absolute  one  ;  if  it 
"  is  not  fulfilled  or  waived,  the  party  in  whose  favour  and  for 
"  whose  protection  the  condition  was  imposed  is  entitled  to 
"  repudiate  the  contract  and  return  the  subject  matter  of  the 
"  sale  and  recover  the  price." 

Where  a  mare  was  sold  on  the  terms  that  if  she  proved 
with  foal  she  was  to  be  returned,  and  the  mare  proved  with 
foal,  it  w^as  held  that  the  vendor  had  a  right  to  have  the  ani- 
mal returned  to  him;  Williaras  v.  Burgess,  10  Ad.  &  EL 
499.  The  American  books  contain  numerous  cases  which  go 
much  farther  than  the  plaintiff  in  this  case  is  required  to  go 
to  make  out  his  case.  Hilliard  on  Sales,  at  page  42,  says 
that  the  "  mere  delivery  of  property,  under  a  conditional  con- 
"  tract  for  future  sale,  does  not  change  it  from  an  executoir 
"  into  an  executed  agreement,  and  thus  vest  an  immediate  title 
"  in  the  proposed  buyer :  thus,  when  A  agreed  with  B,  that  B 
"should  take  his  sheep  and  depasture  them  for  a  certain  time, 
"  and,  if  at  the  end  of  that  time  he  paid  a  certain  sum,  have 
"  the  sh  eep  for  his  property,  it  was  heldthat  this  was  no  sale, 
"  and  that  A  might,  before  the  day,  make  a  valid  sale  to  C . 
*"  Beed  v.  Upton,  10  Pick.,  524";  again  he  says, "when there  is  a 
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"contract  for  a  8eLieinfuturo  or  on  performance  of  a  condition 
''  and  a  further  stipulation  that  in  the  mean  time  the  vendee 
"  shall  have  the  possession,  for  a  particular  purpose,  and  he 
"  takes  possession  accordingly,  the  sale  is  not  executed  nor 
"  the  property  changed  till  the  act  is  done  or  the  condition 
''  performed,  although  the  purchaser  gave  his  note  at  the  time, 
"  which  note  was  afterwards  partly  paid."  At  page  23,  he  says 
that  possession  delivered  on  condition  till  payment  should  be 
made  does  not  pass  the  property,  and  the  part  payment  made 
will  be  forfeited,  if  Uie  agreement  be.  not  fulfilled.  These  au- 
thorities go  much  further  than  the  plaintiff  here  is  required 
to  go,  and  it  is  clear  that  no  legal  question  could  arise  as  be- 
tween Mrs.  Maurice  and  the  plaintiff  if,  without  the  distress 
being  made,  the  latter  had  retaken  the  property  on  breach  of 
the  condition.  But  the  plaintiff  did  not  part  with  the  pos- 
session of  the  property  till  he  was  assured  that  his  remedy 
under  his  agreement  with  Mrs.  May/rice  would  not  be  defeat- 
ed by  a  distress  for  rent  at  the  instance  of  the  landlord,  and 
the  result  was  that  the  defendant,  who  was  such  landlord, 
signed  a  i>aper,  which  was  delivered  to  the  plaintiff,  in  these 
worcta :  "  The  bearer,  Mrs.  Maurice,  being  about  to  purchase 
some  furniture  from  Wm.  Eraser  &  Son,  and  my  rent  being 
guaranteed,  I  hereby  agree  not  to  take  the  furniture  so  to  be 
provided  by  Wm.  Eraser  &  Son,  for  any  rent  that  may  be- 
come due.    23rd  June,  1874.    Sgd.  T.  J.  Wallace." 

The  evidence  is  clear  that  if  Mr.  Wallace  had  not  given 
that  undertaking,  the  plaintiff  would  not  have  delivered  the 
goods  to  Mrs.  Maurice  at  all,  l^ut  the  defendant,  disregarding 
his  written  undertaking,  did  levy  upon  the  furniture,  and  the 
plaintiff  having  replevied  it  got  the  verdict  which  is  now  sought 
to  be  set  aside.  The  objection  to  the  issue  roll  taken  at  the 
argument  and  trial,  is  without  any  foundation  whatever,  so 
far  as  the  papers  before  us  shew.  To  the  plea  of  justification 
under  the  distress  for  rent,  the  plaintiff  replied  the  fact  of  the 
defendant's  representation  of  his  rent  having  been  guaranteed, 
and  his  undertaking  not  to  levy  upon  the  furniture,  and  I 
have  no  doubt  that  the  evidence  on  that  point  was  well  re- 
ceived. Indeed  it  is  laid  down  an4  with  good  reason  that  it 
^s  not  necessary  at  alt  to  plead  estoppel  in  pais.    BuUen  and 


Digitized  by 


Googk 


342  FRASER  et  al.  u  WALLACR 

Leahe,  Tit.  Eitoppd ;  Taylor  on  Evideiice\  107.  It  i*  a  dear 
principle  of  law  that  n6  one  can,  by  first  representing  a  certain 
state  of  fa6td  to  exidt,  induce  liiiother  to  chax^  his  petition  to 
his  disadvantage,  and  afterwards,  when  it  snits  his  interests  to 
represent  a  different  state  of  f  a«ts,-  deny  the  trtrth  of  his  first  re. 
presentation.  He  is  estopped  from  doing  so.  If  Afr.WaUciee  did 
not  sign  the  paper  in  question  designedly  to  indnce'  the  plaintiff 
to  give  Mr8.  Mawnc6  the  f nn^iturd,  I  have  no  doubt  that  the 
legal  effect  of  the  paper  which  he  signed  is  the  same  as  if  he 
did.  Freeman  v.  Gooke,  6  D.  &  L.,  187;  S  Exck,  654.  After 
having  been  applied  to  by  the  son  of  Fm.  Fraser,  (m&  of  the 
plaintiffir,  to  aa^rtoin  il  the  signaitrre  was  his,  he  told  him  it 
was,  and  thus  he  set  any  doubt  at  rest.  (Beaufort  v.  Neeld, 
12  01.  &  Fin.  248,  Taylor  (m  Euidenee,  746).  Und^  the 
evidence  it  is  impossible  toi  conclude  that  the  plaintiff^  would 
have  parted  with  the  possession  of  their  goodd,  but  for  the 
defendant's  written  paper,  and  it  would  be  a  very  great 
perversion  of  justice,  if,  under  such  circumstances,  they  were 
to  lose  their  just  rights  and  the  defendant  profited  by  a 
breach  of  his  undertaking.  It  is  useless  to  argue  that  there 
was  no  value  or  consideration  for  Mr.  WaUetee's  undertaking. 
The  question  does  not  arise  in  cases  of  estoppel  like  this. 
There  is  a  consideration  other  than  mere  dollars  and  cents 
which  the  law  recognizes  in  transactions  of  this  kind,  namely, 
the  obligation  to  speak  and  act  in  accordance  with  truth- 
Taylor  on  Eh.  105. 

The  rule  nhi  must  be  discharged  with  costs. 


HARRINGTON  v.  WITHER. 

Hdd,  uoneoeMiTy  to  allege,  in  inooeedf  ng  for  a  penalty  under  eeotton  M  of  the  laeolvenl 
Act  of  1809.  and  aeotlon  136  of  the  Ineorrent  Aet  of  1875,  that  the  defendant  was  iiMolveit 
ifritMtf  the  meaning  of  the  Act. 

This  was  a  demurrer  to  a  deielaration  for  a  penalty  under 
«e<etion  92  of  the  Insolvent  Act  of  1869,  and  Section  136  of  the 
Act  of  1^5.  The  demurrer  was  argued  during  the  December 
Term,  1876. 
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MtfigfteTy  in  snppofi  of  demurrer.-^The  acta  deoUred  on  here 
are  not  witiiin  the  Act,  unless  there  blis  been  aH-  a8signm*6nt 
nnder  the  Act  or  an  attaehment.  The  party  must  h^  actually  in 
insolvency.  Cit&A ^Agk  v.  Pittg;*  OoM^fifigfOOAj  v,  Bogers  ;'* 
29  U.  a,  Q.  A,  338  ;  S  B,  £  0.,  186. 

In  Bank  B.-  N.  A.  v.  Buddy*  the  court  decided  thikt  becauae 
th^  declaration  did  not  contain  the  words  ''contrairy  to  the  form 
of  the  statute"  it  was  bad. 

This  is  practically  an  indictment,  and  the  party  must  bring 
the  case  withm  the  provisions  of  the  sta-tute  and  allegie  eVery- 
thiilg  necessary  to  bring  himself  so  within  it. 

Cites  ^  Hawkins,  P.  O.,  2o,  fol.  116,  117;  i  B.  A  ^  A  3455 
Ryan  v.  Massy ,  Fishef,  1C08 ;  Manad  on  Derrmnrer  66 ;  Stdg- 
"tjoiek  on  Constmdion  of  Stabdes  91,  93;  Potter's  Dwarris, 
146,150;-?  T.R.,  144. 

Sedgwick,  contra. — The  declaration  alleges  that  the  defen- 
dant is  a  trader.  The  Insolvent  Act  states  that  this  act  shall 
apply  to  traders,  so  that,-  even  if  the  contention  is  correct  that 
we  mast  bring  ourselves  with  the  terms  of  the  act,  we  have 
complied.  It  is  not  necessary  that  an  assignment  should  have 
been  made.  Under  sections  131  &  133  and  others,  the  allega- 
tion of  an  assignment  would  be  necessary,  because  the.  as- 
signment determines  the  offence.  Under  the  section  on  which 
these  proceedings  are  taken,  the  very  moment  the  offence  is 
complete,  the  proceedings  can  be  taken,  and  the  party  to  be 
punished  may  not  be  a  trader.  He  may  be  simply  the  agent 
of  the  trader  and  so  a  clergyman  or  a  lawyer.  The  action 
can  be  brought  without  an  assignment  having-  been  made 
atalL 

In  the  cade  ia^B.Jk  Ad,,  the  clause  under  whicb  the  action 
was  founded  read,  "  if  any  siAoh  bankrupt,"  so  that  it  was 
confined  to  bankrupts.  The  statute  here  applies  to  aaiy  per- 
son,  and  is  not  confined  to  bankrupts.  In  the  case  of  Oaston- 
gvAiy  V.  Aogers,  the  prisoner  may  not  have  been  a  trader.  He 
was  entitled  to  discharge  if  he  could  not  have  bee^  shown 
to  have  committed  some  act  within  the  terms  of  the  provincial 
statute.    (t^ltiK^i^S,  J.— >-There  is  abundant  material  in  the  sec- 
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tion  to  lead  to  the  inference  that  the  Act  contemplates  Ae  case 
of  an  Insolvent  charged  with  fraud).  How  then  would  the 
case  of  a  fraudulent  act  on  the  part  of  an  agent  be  punished  ? 

"The  court''  means  any  court  of  competent  jurisdiction! 
There  are  no  trials  in  the  Probate  court  within  the  meaning 
of  the  section.    There  is  no  such  thing  as  a  verdict. 

A  Judge  of  the  County  court  has^  no  jurisdiction  in  insol- 
vency.    It  i»  the  court  itself. 

Harrington, — ^The  declaration  has  quite  sufficient  in  it  to 
bring  us  within  the  scope  of  the  Act  The  statute  provides  the 
form  of  the  declaration.  Thwe  is  one  thing  by  tlie  section 
2hat  it  is  necessary  to  allege,  i.  e.»  an  action  to  recover  the  debt ; 
and  we  have  to  allege  that  h^  has  been  guilty  of  fraud.  He 
is  alleged  to  have  been  a  trader  within  the  meaning  of  the  Act 
of  1869  and  the  Act  of  1875.  The  words  "  contrary  Un  the 
provisions  of  the  act/'  &;c.,  are  in  the  declaration. 

Assume  now  that  this  section  applies  only  to  cases  where 
actual  insolvency  was  intended.  How  can  that  allegation  in 
the  declaration  be  true  that  he  acted  contrary  to  the  provi- 
sions of  the  act,  unless  he  was  an  insolvent  so  as  to  come 
under  the  act  ? 

On  what  principle  is  it  contended  that  we  should  have  al- 
leged the  insolvency.  Clearly  only  because  it  is  necessary  in 
order  to  bring  the  party  within  the  section.  Now  if  it  can  be 
inferred  from  the  declaration,  it  is  quite  sufficient  33  U,  C, 
Q.  A,  173  ;  1  Ch.  Cr.  £.,  283,  6. 

(Smith,  J.  The  section  refers  to  a  "  creditor^'*  which  is  de- 
fined as  referring  to  a  person  proving  under  that  act 

James,  J. — the  word  creditor  may  be  defined  by  the  word 
credit  used  just  previously  in  the  same  sentence. 

Smith,  J.    Can  you  sue  the  agent  for  the  debt  ?) 

Yes.  There  is  no  doubt  that  under  the  statute  you  can  pro- 
ceed against  tlie  agent  lb  may  ba  said  we  must  wait  for  the 
insolvency  of  the  principal,  but  what  has  the  insolvency  of 
the  principal  to  do  with  thefraud   of  the  agent  ? 

Every  other  section  requires  the  party  to  have  been  an  in- 
solvent and  made  an  assignment.  But  this  applies  to  eveij 
person,  not  requiring  an  assignment  to  be  made.    It  can  make 
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no  possible  dijSTerence  with  respect  to  the  moral  aspect  of  the 
case  whether  there  is  an  assignment  or  not. 

Contracts  made  in  fraud  of  creditors  are  void  by  sec.  132. 
1  cutty  on  Pleading,  222,  224,  372. 

Thompson,  in  reply. — ^The  act  from  first  to  last  only  applies 
to  insolvents.  The  title  shows  that  it  is  an  act  respecting  insol- 
vency. Secondly,  the  Dominion  parliament  had  no  power  to  ad- 
judicate upon  the  matter,  unless  in  relation  to  insolvency.  It 
would  be  itZfra  vire9  if  it  were  independent  legislation  to  pro- 
mote commercial  morals.  A  number  of  sections  are  framed 
not  especially  confined  to  Insolvency  in  terms,  but  which  must 
necessarily  be  so  confined,    ^cte  of  1875,  sec.  132. 

The  mischief  to  be  remedied  by  the  clauses  invoked  is  the 
purchase  by  a  trader  of  goods  on  credit,  knowing  himself  to  be 
insolvent  and  afterwards  going  into  insolvency.  There  would 
be  no  remedy  required  if  insolvency  did  not  follow.  There  ia 
nothing  in  the  argument  that  the  action  could  not  be  brought 
against  an  insolvent. 

The  legislature  has  dearly  intended  to  enable  us  to  bring 
suit  against  insolvents  for  fraud.  Edgar's  Insolvent  Act  of 
1869,  p.  107,  note;  28  U.  C,  Q.  J?.,  266. 

Besides  there  is  nothing  to  prevent  the  suing  of  an  insolvent. 

Would  it  not  be  a  great  anomaly  for  a  person  not  in  bank- 
ruptcy to  be  sued  and  charged  with  fraud,  and  to  attempt  to 
prove  fraud  and  have  him  punished,  when  he  may  have  been 
unable  to  pay  at  the  time  and  become  amply  able  afterwards- 
Suppose  he  has  a  lai^e  contract  on  hand»  and  ia  utable  to  pay 
until  he  realizes. 

Cites  Edgar's  Insolvent  Act  of  1869,j).  56,  to  meet  contention 
that  creditors  would  have  to  wait  until  maturity  of  claim 
before  taking  proceedings  in  insolvency. 

If  sec.  136  has  the  operation  contended  for,  it  applies  to  per- 
sons not  insolvent  at  all.  It  must  be  controlled  by  the  genera^ 
scope  of  the  act  and  must  be  taken  to  be  legislation  within 
the  powers  of  the  legislature,  which  it  would  not  be  if  it  ap- 
plies generally.  Being  penal,  the  statute  must  be  construed 
strictly. 

Sedgwick  points  out  the  corresponding  section  in  the  act  of 
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1866.  Tlufct  aet  appltes  only  t6  tr&dm^  in  Lower  Canada,  and  to 
ail  persons  in  Upper  Canada.  The  section  th^re  ap^ieB  in 
Upper  Canada  to  aU  pera&n^,-  Thode  latter  w^vds  being  used 
in  the  Act  of  1869,  which  is  appiica;ble  in  the^  whole  to  traden 
only,  shows  that  it  was  intended  in  1869  to  widen  the  applica- 
tion of  this  section  and  nlake  it  refer  to  all  persons. 

Th/ym/pson. — It  is  not  the  same  legislature  that  plidded  the 
two  acts ;  thei'efore  no  inference  can  be  drawn. 

WiLKiNS,  J.,  now  (Mar6b  6fth,  1877,)  delivered  th©  judg- 
ment of  the  Cotot : 

I  think  the  demurrer  iii  this  case  is  based  on  a  misconcep- 
tion of  the  meaning  of  th^  statutes  in  question.  It  is  unne- 
cessary to  notice  in  detail  the  decl&ratiOA  demurred  to.  The 
demurrer  admits  that  defendati^  is  guilty  of  tbe  f fand  and 
subject  to  the  consequent  petelty,  as  alleged  in  the  declara- 
tion, unless  it  v^as  necessary  for  the  plaintiff  to  have  alleged, 
as  he  has  not  alleged,  that  the  dtsfendant  was  an  insolvent  is 
that  sense  in  which  in  the  demurrer  it  is  contended  the  ]i4ain-; 
tiff  was  bound  to  represent  hitn.  Thud  the  demtinter  resta  on 
the  ground  that  allegations  essential  to  shew  the  dtef^il^diniV 
liability  as  asserted  are  omitted  from  the  declarat^n. 

Two  questions  arise  for  consideration  : — ^Fiftfr,  Whatr  19  tie 
true  construction  of  the  statute  referred  to  ?  Second,  "v^hat 
allegations  in  the  d^laration  were  r^qtnred  iit  thfe  ti'oe  view 
of  that  construction  ? 

The  plaintiff  has  set  out  defendant's  iMLebtecteesls-ih-  resp^ 
of  promissory  notes  and  und^r  the  gen^rdl  c6Mits.  B&'  \M 
proceeded  to  assert  defendant's  fraud  and  consequent  KabilH^  to 
ptoalties,  under  section  92  of  the  Insolvent  Act  of  1869,  and 
the  ISeth  sectfon  of  the  Insolvent  Act  of  1875.  It  is  aHfeged 
in  the  declaration  that  the  defemhtnt,-  wh^n  the  aet^  consti-* 
tuting  the  fraud  werie  done  by  hhA,  was  a  trader  Wit&iii  theii#o 
sUitutes  i^eferred  to.  The'  foflotWnjg  a^e  the  gfounds  of  de- 
ninrr^r  stated  by  def^ndaAt : 

"And  thereupon  the  def6ndAtft,  by  N.  H.  lleftgher,  his  atfof- 
ney,  says  that  the  whole  of  ptatntiff's  dedaration, except  fliefirst* 
second  and  common  counts  thereof,  is  bad  in  substance  for  the 
f611owing  reasons:    First—- Because  there  is  no  allegation 


Digitized  by 


Googk 


DECEMBER  TERM,  1876-7.  347 

therein  that  said  defendant  ever  was  or  became  an  Insol- 
vent or  made  an  assignment  under  the  Iqsolvent  Act  of  1869, 
and  the  Insolvent  Act  of  1875,  or  either  of  them,  or  that  his 
estate  was,  oris,  or  had  been  placed  in  compulsory  liquidation 
under  said  acts  or  any  of  them,  or  under  any  other  act,  or  that 
he  is  subject  to  the  provisions  of  said  acts  or  either  of  them. 

"  Second — ^Because  the  said  Insolvent  Acts  of  1869  and  1875^ 
which  are  the  only  statutes  referred  to  in  said  declaration,  are 
not,  nor  is  either  of  thera,  a^  statute  or  statutes  of  general  or 
universal  application  and  their  provisions  can  only  be  invoked 
and  only  apply  in  cases  where  the  party  proceeded  against  id 
insolvent  and  has  made  an  assignment,  or  his  estate  has  be^n 
placed  in  compulsory  liquidation  thereunder,  neither  of  which 
is  alleged  in  sadd  declaration. 

"  Third^Because  said  Acts  of  1869  and  1875  only  apply 
where  proceedings  are  or  have  been  taken  under  it,  and  there 
is  no  allegation  in  said  part  of  said  declaration  herein  demurred 
to  or  any  part  of  said  declaration,  that  imy  proceedings  have 
been  taken  under  said  act  against  said  defendant. 

"  Fourth — Because  there  is  no  allegation  in  said  declaration 
which  brings  said  defendant  within  the  purview  and  operation 
of  said  Insolvent  Acts  of  1869  and  1875,  or  either  of  them,  or 
the  statute  in  sudi  case  made  and  provided. 

''Fifth — Because  the  saia  part  of  said  declaration  does  not 
disclose  any  cause  of  action  whatever  against  said  defendant. 

"  And  the  plaintiff  by  his  said  attorney  says  that  the  decla- 
ration is  good  in  substance." 

In  view  of  this  we  turn  our  attention  to  the  section  mate- 
rial for  enquity — sec.  136  of  thd  Act  of  1875. 

The  first  consideration  suggested  is  this,  and  it  rtoges  itself 
under  the  second  question  above  stated. — Suppose  defendant's 
view  of  the  intention  of  the  Legislature  correct,  yet,  never- 
theless, there  is  not  a  word  in  the  se^tioh  which  makes  it. 
necessary  to  aUege,  in  order  t6  establishing  the  fraud  and  con- 
sequent liability  of  a  person  doing  any  of  the  acts  stated  in 
the  section,  that  that  person  was  then  an  insolvent  or  contem- 
plated insolvency,  or  had  then  done  or  aftertip<ards  proceeded 
to  do  anything  that  made  or  would  n!iake  him  an  insolvent 
within  the' meaning  of  the  act.    No  evidence  catt  be  gathered 
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from  the  section  or  from  any  other  provisions  in  the  act,  that 
fiuch  an  allegation  was  required.  It  is  admitted  in  the  case 
before  us  that  the  defendant  was  indebted,  that  the  indebted- 
ness was  never  discharged,  that  he  was  a  trader  within  the 
meaning  of  the  statute,  that  he  did  some  of  the  acts  stated  in 
the  section,  with  the  intents,  in  the  character,  with  the  know- 
ledge, and  with  the  concealment  and  the  unsolved  indebted- 
ness therein  8tated,so  that,if  he  were  an  insolvent,  he  is  brought 
by  the  admitted  allegations  within  the  provisions  of  the  sec- 
tion;— ^how  can  we  say,  what  the  Legislature  has  not  said,  viz' 
that  some  further  allegations  were  necessary. 

But  referring, to  the  first  question : — The  word  *  person '  in 
section  I3(i  is  a  word  therein  used  without  any  qualification 
whatever.  That  qualification,  if  intended,  we  must  presume 
would  have  been  expressed.  No  absurdity  or  even  unreason- 
ableness in  the  legislation  will  arise  from  construing  the  lan- 
guage in  its  plain  and  literal  meaning,  nor  will  such  construc- 
tion involve  a  repugnancy  with  any  legislative  language  used 
elsewhere  in  the  statute.  Therefore  we  must  construe  ac- 
cording to  the  plain  surface  meaning.  In  other  sections  the 
word  '  person '  occurs,  but  unlike  its  use  hero,  the  context 
clearly  restricts  and  qualifies  the  meaning.  That  persons  aie 
described  in  the  section,  who  are  made  liable  to  the  penalty 
for  acting,  not  necessarily  for  themselves,  but  in  a  purely  re- 
presentative or  fiducial  character  for  others,  as  '  manager, 
agent,  trustee  or  employe,'  shews  that  the  operation  was  not 
designed  to  be  confined  to  an  Insolvent  A  mere  '  employe ' 
of  another  person,  especially  employed  for  the  single  purpose, 
purchases  goods,  say  *  an  ox,*  on  credit  for  that  person,  having 
no  personal  interest  whatever  in  the  transaction — and  not 
being  a  subject  of  the  act,  e.  g.  a  '  workman  for  hire '  who  i» 
specially  exempted  under  the  Statute  (see  section  I)  , — that 
person,  so  employed,  does  one  of  th^  acts  stated  in  thd  section, 
with  the  intent,  knowledge,  &c.,  as  stated  in  the  section,  and 
the  debt  contracted  is  not  paid :— could  it  be  contended  that  ho 
was  not  guilty  of  a  fraud,  and  not  liable  to  the  penalty  within 
the  meaning  of  the  section  ?  Assuredly  not,  and  yet  he  couldn't 
be  declared  an  Insolvent,  because  not  subject  to  the  act 
I  think  therefore,  the  demurrer  must  be  set  aside  with  costs. 
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The  time  within  which  an  appeal  mnst  be  taken  from  a  deotsSon  of  the  Equity  Court, 
under  B.  8.*  cap.  05,  sec.  75|  runs  fmm  the  day  on  which  the  dectiilon  Is  pronounced,  ind 
where  a  decision  was  pronounced  on  July  5th,  1875,  but  the  decree,  hearing;  date  March  27cli, 
1876,  was  enrolled  April  8rd,  1876,  an  appeal  taken  out  on  the  last  mentioned  date  was  held 
Coo  late. 

This  was  an  appeal  from  a  decree  of  the  learned  Judge  in 
Equity,  An  oral  judgment  in  the  cause  was  pronounced  by 
his  Lordship  on  the  5th  July,  1875,  from  which  an  appeal  was 
taken  by  the  plaintiff.  On  the  appeal  coming  on  for  argu- 
ment it  was  stayed  by  a  preliminary  objection  ;  and  the  de- 
cree being  enrolled  on  the  3rd  April,  1876,  bearing  date  the 
27th  March,  a  second  appeal  was  taken  out  from  the  decree 
which  came  on  for  argument  during  the  present  term. 

The  cause  having  been  called — 

Ritchie,  Q.  C,  moved  to  quash  the  appeal  on  the  ground 
that  it  was  too  late.  R.  S.,  Ch,  95,  Sec.  75.  The  plaintiffs 
appealed  first  from  the  decision  of  the  Judge,  but  when  the 
appeal  came  up  for  argument,  the  cause  was  passed,  and  plain- 
tiffs, not  relying  upon  the  regularity  of  their  appeal,  directed 
the  defendants  to  take  out  a  decree,  and  appealed  from  that 
decree. 

The  Court. — ^We  have  decided  in  cases  of  appeal  to  the 
Privy  Council  that  the  date  of  the  pronouncing  of  decision  is 
the  date  of  the  judgment  of  the  Court.  As  no  notice  has  been 
given  of  this  objection  we  will  give  Mr.  Thompson  time  to 
look  into  the  question  and  answer  it. 

Thompson  subsequently  showed  cause, — Citing  Cooper* 8  Eq^ 
Dig.,  Supplt.;  R,8.,  Ch.  95,  Sec.  75.  This  statute  gives  an  appeal 
from  any  decision,  order,  judgment  or  decree.  It  is  intended, 
for  instance,  to  allow  an  appeal  from  an  interlocutory  decree 
or  order.  Suppose  the  Judge  in  Equity  delivers  an  oral 
decision,  not  reported,  or  suppose  that,  at  the  close  of  an 
argument,  the  Judge  should  express  a  strong  opinion  one 
way,  but  reserve  judgment  till  a  future  day,  and  on  that  day 
say  he  saw  no  reason  to  change  the  opinion  formerly  expressed, 
from  what  would  we  appeal  ?    At  common  law  judgment  is 
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to  discharge  or  make  absolute  a  inile  ;  in  the  Equity  Court  a 
decree  is  frequently  a  complicated  matter,  settling  complex 
And  diverse  interests. 

McDonald,  Q.  (7.,  in  reply. — The  practice  here  is_iliffisreiit 
from  that  in  England.  The  f ramers  of  the  Statute  in  question 
use  the  word  "judgment,"  which  is  not  used  in  regard  to 
any  determination  in  the  Chancery  Court  in  England.  In 
S  Dan,  Ch,  Pr.,  1018,  it  is  stated  that  a  decree  does  not  become 
a  record  until  it  is  enrolled,  though  the  judgment  of  the  Court 
runs  from  the  date  of  granting  the  decree.  L.  R.,  1  Q,  B.,  533 ; 
In  S  Dan.  Ch.  Pr,,  980,  n.  6,  it  is  stated  that  a  decree  is  dated 
and  is  binding  from  the  day  it  is  pronounced,  not  the  day  it 
is  enrolled.  Our  Statute  evidently  uses  the  word  "  decree  "  as 
a  synonym  with  the  word  "judgment." 

Weaiherhe,  Q.  C, — ^We  have  no  minute  in  our  Equity  Court 
of  the  judgment  of  the  Court,  and  if  the  Judge  went  away 
from  the  country  there  would  be  no  means  of  knowing  what 
the  Court  had  decreed.     Cooper's  Eq,  Dig.,  143. 

The  Court. — ^We  will  reserve  decision  on  this  preliminary 
objection  two  or  three  days  and  look  into  it  carefully ;  and  if 
we  think  it  cannot  prevail,  we  will  appoint  a  future  day  for 
argument  on  the^merits,  or  if  we  consider  it  doubtful  we  will 
give  permission  for  an  appeal. 

Young,  C.  J.,  now  (March  6th,  1877,)  delivered  the  judg- 
ment of  the  Court : — 

On  the  5th  of  July,  1875,  an  oral  judgment  was  pronounced 
in  this  case  by  the  Equity  Judge,  from  which  an  appeal  was 
taken  by  the  plaintiffs  under  the  Revised  Statutes^  Ch.  95, 
Sec.  73  to  78.  On  the  appeal  coming  on  for  argument  at  the 
last  Term,  it  was  stayed  by  a  preliminary  objection,  and  the 
judgment  or  decree  having, been  enrolled  on  the  Sird  of  April  last, 
bearing  date  the  27th  March,  a  second  appeal  was  taken  by  the 
plaintiffs  on  the  3rd  of  April,  to  which  a  preliminaiy  objection 
has  again  been  urged,  that  the  ten  days  allowed  by  the  Statute 
for  presenting  the  petition  of  appeal  must  be  reckoned  from 
the  date  of  the  oral  decision  or  judgment,  and  not  from  the 
date  when  the  deciee  was  enrolled  r  t  filed.    If  the  former  be 
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ihe  true  date,  the  appeal  is  not  in  time,  a^d,  there  being  no 
authority  to  extend  that  time,  either  in  the  Equity  Judge  or 
in  the  full  bench,  the  appeal  cannot  be  heard. 

There  ia  no  rule,  and  no  decision  has  been  pronounced  es- 
tablishing a  practice  of  this  Oourt  upon  the  point,  and  there- 
fore, under  the  7th  Sec.  of  Ch.  95,  we  mu3t  inquire  into  the 
practice  of  ,.the  English  Chancery.  Even  there  ihe  practice 
was  unsettled  until  the  case  of  Re  Riaoa  Goal  and  Iron  Com- 
pany*  was  decided  in  1862  by  the  Lord  Chancellor,  Westbury. 
By  the  SSrd  Sec  of  the  Imp.  Act,  12  &  13  Vic,  Ch.  108,  no  * 
motion  for  a  re-hearing  of  any  order  under  that  act  shall  be 
received,  when  three  weeks  shall  have  expired  after  the  order 
complained  of  shall  have  been  made.  In  the  above  case  the 
order  of  the  Master  of  the  Bolls  was  pronounced  on  the  21st' 
of  Dec,  1871,  but  was  not  drawn  up  till  sometime  afterwards 
and  notice  of  appeal  had  been  served  within  three  weeks 
after  the  order  was  drawn  up,  but  not  within  three  weeks 
from  the  time  it  was  pronounced,  and  the  Lord  Chancellor 
held  it  was  too  late.  "  An  order  of  the  Court  of  Chancery,"  he 
said,  "however  long  a  time  may  elapse  in  the  ministerial  duty 
"  of  drawing  up  that  order  and  committing  it  to  paper,  is  made 
",to  bear  date  on  the  day  when  it  is  pronounced  by  the  Court." 

"  The  theory  of  judicial  procedure  is,  undoubtedly,  that  the 
"  cogent  and  binding  effect  of  the  order  begins  immediately 
"from  the  time  the  order  is  pronounced  by  the  lips  of  the  Judge, 
"The  order  must  be  considered  as  made  when  it  is*delivered." 
The  Practice  of  the  Court  as  laid  down  in  Z  Daniel  (Lib.  Edit.) 
980,  1018,  is  founded  on  this  decision  and  is  recognized  al^o 
in  Ontario  by  V.  C.  Mowat  in  Cooper's  Equity  Digest,  144. 

The  cases  in  the  supplement  thereto,  foL  30,  1,  do  not-apply 
to  our  statute.  We  are  forced  therefore  to  the  conclusion  that 
the  appeal  must  be  dismissed,  as  not  being  in  time. 

So  in  Hie  Queen  v,  Bamet  Sanitary  authority,  L.  B.  1  Q.  B. 
D.,  558,  where  an  appeal  by  Statute  was  given  within  twenty- 
one  days  after  the  demand  of  a  rule  or  the  decision  of  the  Court, 
it  was  held  that  the  time  ran  from  the  day  the  decision  was  pro- 
nounced, and  not  when  it  is  drawn  up  and  served.  The  de- 
cision was  given  on  the  6th  S^t. ;  the  order  served  on  the  24th, 
and  the  appeal  on  the  2nd  Oct.,  which  was  held  to  be  too  late. 
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5  Daniel,  980,  note  6.  The  decree  should  be  dated  of  the 
day  on  which  judgment  is  actually  delivered.  7  Jurist,  359,  L.C. 

A  decree  is  binding  from  the  day  it  is  pi*onounced,  and  not 
merely  from  the  time  when  it  is  drawn  up.   -8  Jur.,  N.  S.,  900. 

The  minutes  of  the  decree  when  pronounced  are  taken  down 
by  the  Registrar,  980.  A  decree  does  not  strictly  become 
-a  record  of  the  Court  till  it  is  enrolled,  and  till  then  it  is 
liable  to  be  altered  by  the  Court  itself  upon  a  rehearing,  1018. 
€ooper*8  Eq,  Dig,  14*,  Mowat,  V.  C,  held  that  the  time  for 
the  plaintiff  proceeding  against  the  carriage  of  a  decree  should 
be  reckoned  from  the  pronouncing  of  the  decree,  not  the  en- 
tering of  it.  Supplement,  30 ;  Further  time  given  to  appeal 
tinder  special  circumstances  ;  a  party's  poverty  not  of  itself 
an  excuse. 


HAMILTON  V.  ANGLO-FRENCH  S.  S.  COMPANY. 

Vlaintlif,  a  travelling  agent  for  a  mercantile  firm,  being  about  to  sail  from  St.  Pierre  to 
Halifax  In  defendant:!'  iftmmer,  took  two  trunks  and  an  ordinary  packing  box,  vith  cover 
nailed  on,  all  three  ooBtaiaing  samples  of  merchandize,  to  the  wharf  where  defendaoti'  ras- 
eel  was  lying,  and  gave  his  trunks  and  box  in  charge  of  two  men  belonging  to  the  TSMei. 
though  in  what  oapadty  did  not  appear.  He  did  not  see  the  things  taken  on  bosrd.  9ti«^ 
two  trunks  were  received  at  Halifax,  but  not  the  box. 

Quaere,  whether  there  was  a  sufficient  e\idence  of  delivery  of  the  articles  to  autborised 
agents  of  the  defendants. 

Mdd,  that  the  evidence  sustained  the  finding  of  the  jury  that  the  goods  (being  frdgbt) 
were  received  by  defendants  not  as  freight,  but  as  personal  luggage,  and  that  defendants  wen 
not  liable. 

This  was  an  action  brought  to  recover  damages  for  the  loss 
of  certain  goods  of  plaintiff's  delivered  on  board  defendants* 
vessel  to  be  carried  from  St.  Pierre  to  Halifax.  Defendants' 
pleas  traversed  the  several  counts  in  which  the  delivery  of  the 
goods  to  defendants  to  be  earned  for  hire  was  set  out. 

The  cause  was  tried  at  Halifax,  before  Wilkins,  J.,  during  the 
November  Sittings,  1876,  and  a  verdict  found  for  plaintiff  for 
$144.  A  rule  nisi  was  granted  by  the  learned  Judge  who  tried 
the  cause  to  set  the  verdict  aside  on  the  grounds  taken  at  the 
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trfad,  for  the  improper  reoeption  of  evjdenee,  jund  on  the 
ground  that  the  verdict  was  against  lair  and  evidence.  The 
rale  was  argued  15th  December,  1816, 

Shannon,  Q,  C,  in  support  of  rule. — All  the  counts  in  the 
declaration  allege  that  the  goods  were  to  be  carried  for  hire, 
except  the. last  count,  whidi  is  for  trover.    Trover  will  not 
lie  in  this  case ;  BuUen  &  Leake,  292.    There  is  no  delivery  of 
goods  to  defendants  proved.    There  is  no  evidence  of  it  except 
that  the  box,  addressed  to  A.  B.  &  Co.,  was  put  upon  the 
wharf.     The  evidence  plainly  shews  that  the  party  who  put 
the  box  there  paid  freight  for  it.    The  plaintiff  pressed  upon 
the  attention  of  the  Court  at  the  trial  Chapter  25  of   the 
Dominion  Acts  of  1873,  but  that  Act  does  not  apply  to  this 
case,  because  the  contract,  if  any,  was  made  out  of  the  Dom- 
inion of  Canada,  at  St.  Pierre.    The  jury  found  that  the  pro- 
perty lost  was  personal  lu^age.     It  consisted  of  thirty-four 
coats,  &c.,  samples  of  merchandize.  .  Cites  Story  on  Baihnents,, 
499  ;  Ro8Coe'8  K.  P.  Ev,,  617 ;  9  H.  of  L.  (7.,  9*39 ;  10  C.  J5.,  JV.. 
S,  154  ;  8  Exck  30.    These  samples  belonged  to  A.  B.  &  Co.,. 
and  were  not  Hamilton's  own  property.    In  L.  iZ.,  4-  Q-  B,„ 
366,  one  of  the  latest  cases  defining  luggage,  a  large  rocking' 
horse  was  held  not  to  be  such  a  toy  as  would  be  considered' 
personal  luggage.     Saunders  on  Negligence,  197 ;  L.  R.,  6  Q,  B,,l 
612.     In  the  last  mentioned  case  the  plaintiff  took  with  him 
several  pairs  of  sheets,  which  were  lost  by  the  Railway  Com- 
pany, and  the  Court  held  that  they  could  not  be  considered 
personal  luggage. 

MacGoy,  Q.  C,  (with  whom  was  Thompson)  contra. — ^In 
Brown  on  Carriers,  496,  there  is  a  count  in  tort  for  the  re- 
covery of  damages  for  passengers'  luggage,  which  is  followed 
in  the  declaration  here.  It  is  a  distributive  count  The 
count  may  properly  be  for  hire,  because  the  ticket  covers  the 
passenger  and  his  luggage. 

TouKG,  C.  J. — ^The  question  here  is,  was  this  luggage  ? 

MacGoy,  Q.  C. — ^This  is  not  an  ordinary  case.    All  the  cases 
cited  by  the  other  side  are  cases  where  passengers'  luggage  is 
limited  by  statute.    The  question  here  is  whether  the  goods, 
were  taken  on  board  as  luggage,  being  merchandize,  without. 
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the  knowledge  of  defendants.  Before  setting  up  that  this  was 
merchandize,  they  should  have  pleaded  to  that  effect  Thej 
simply  deny  taking  plaintiff  or  his  luggage.  Defendants'  agent 
knew,  it  is  proved,  that  plaintiff  was  a  travelling  agent,  travel- 
ling with  samples,  and  took  his  samples  to  St.  Pierre  as  lug- 
gage. Plaintiff  delivered  two  large  trunks  also  containing 
samples  to  defendants  with  the  box.  The  trunks  were  brought 
safely  to  Halifax ;  why  not  the  box  ?  Defendants'  agent) 
Ouilf(n*d,  proves  that  he  knew  the  trunks  contained  samples^ 
yet  no  freight  was  charged  for  them.  Even  if  the  box  is  held 
to  contain  goods  that  should  pay  freight,  it  is  not  necessary  in 
order  to  make  defendants  responsible  that  the  freight  should  be 
paid  when  defendants  take  possession.  There  is  no  evidence 
tliat  plaintiff  was  unwilling  to  pay  freight  on  delivery  of  the  box 
to  him.  The  only  reason  freight  has  never  been  paid  is  that  the 
goods  have  never  turned  up  to  be  paid  for.  In  the  case  cited 
from  8  Exck.,  30,  it  is  laid  down  that  if  the  goods  are  packed 
openly,  in  such  a  way  as*  to  be  obvious  to  the  carrier  as  mer- 
chandize, and  pas.sed  by  the  carrier  as  luggage,  he  is  responsible 
for  them.  They  took  the  goods  as  luggage  or  as  freight,  and 
in  either  case  they  are  responsible.  Cites  10  M,  <b  W.,  169 : 
13  C,  J5.,  K  /S.,  717 ;  Story  on  Bailments,  441 ;  Brown  on 
Carriers,  69. 

Thompson  follows. — Two  questions  arise  in  this  case,  whe- 
ther there  was  delivery  to  the  company,  and  whether,  if  there 
was,  the  law  implies  responsibility.  As  to  the  fii-st  question, 
the  evidence  is  that  the  goods  were  put  by  the  passenger  on 
the  wharf,  within  a  few  feet  of  the  vessel  s  side,  shortly  be- 
fore the  hour  of  sailing,  and  the  purser  proved  that  if  goods 
were  so  placed,  they  would,  according  to  the  usual  practice  of 
defendants'  servants,  be  put  on  board.  An  officer  of  the  ves- 
sel stated  after  her  arrival  in  Halifax,  that  he  had  seen  such  a 
box  on  board  the  vessel  after  her  arrival,  which  he  thot^t 
had  been  landed  at  Sydney.  As  to  the  second  question,  cases 
already  referred  to  shew  plainly  that  defendants  were  relieved 
of  responsibility  solely  on  the  ground  that  the  merchandize 
was  packed  as  luggage.  In  the  case  reported  in  8  ExcL,  ^. 
the  defendants  escaped  solely  because  the  merchandize,  ivoir 
handles,  was  packed  in  a  carpet  bag,  though  the  plaintiff  car- 
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ried  them  on  board  the  train  himself,  and  no  porter  or  servant 
of  the  defendants  took  delivery  of  them.  In  thk  case  there  is 
some  evidence,  which  the  jury  believed,  that  the  goods  were 
taken  on  board. 

R^^y*  Q'  (^'1  ii^  reply. — It  cannot  be  oontended  that  defen- 
dants are  responsible  because  they  had  a  lien  for  freight.  As 
soon  as  they  discovered  the  box  contained  merchandize,  they 
could  recover  freight  after  carrying  it,  but  that  does  not  prove 
a  contract  to  carry  it.  The  fact  that  the  goods  were  in  a 
packing  case  is  no  notice  to  the  defendant  that  they  were  mer- 
chandize, if  produced  by  plaintiff  as  baggage. 

Cites  Saunders  on  negligence,  195-6.  In  this  case  the  jury 
found  that  the  case  was  received  as  personal  luggage.  It  might 
have  contained  jewellery  or  silks  of  the  value  of  thousands  of 
dollars ;  surely  in  that  case  the  company  should  not  be  held  res- 
ponsible for  the  value  of  those  goods,  when  they  were  taken 
as  ordinary  personal  luggage.  The  evidence  shews  that  there 
were  two  officers,  one  to  take  charge  of  luggage,  the  other  of 
freight.  The  first,  seeing  the  trunks  and  box  on  the  wharf, 
would  take  charge  of  the  trunks  and  leave  the  box.  The 
second,  seeing  the  box  there,  would  look  at  his  manifest,  and 
finding  no  freight  entered  for  plaintiff,  would  leave  the  box 
on  the  wharf.  There  is  no  evidence  that  the  box  was  ever 
seen  on  the  vessel.  There  is  an  essential  difference  between 
the  contract  to  cany  freight  and  the  contract  to  carry  luggage  ; 
the  first  makes  the  carriers  insurers  ;  the  second  obliges  them 
merely  to  use  ordinary  diligence. 

Smith,  J.,  now  (March  6th,  1877,)  delivered  the  judgment 
of  the  Court : — 

This  action  was  brought  to  recover  the  value  of  a  quantity 
of  samples  of  merchandise  alleged  to  have  been  shipped  on 
board  the  defendants*  steamer,  the  "Shattuck,"  by  the  plaintiff, 
at  St  Pierre,  to  be  delivered  at  Halifax,  N.  S.  The  declara- 
tion contained  several  counts  alleging  a  contract  on  the  part 
of  the  defendants  with  the  plaintiff  to  carry  the  said  goods  for 
hire,  and  there  was  one  count  in  trover,  which  was  not  relied 
on  at  the  argument,  nor  do  I  think  it  could  have  been  success- 
iully. 
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The  drfendants  pleaded  five  pleas^-=four  substatitially  deny* 
ihg  the  delivery  of  said  goods,  and  the  contract  ^et  out  m 
plaintiff's  Writ,  And  the  fifth  denying'  the  conversion. 

The  evidence  as  furnished  by  the  plaintitf  shews  that  he 
was  a  travelling  agent  for  the  firm  of  Anderson,  BiUing  <fr 
Co.,  of  Kalifasc,  and  cairri^d  samples  of  goods  from  Halifax  to 
St.  Pierre  for  the  purpose  of  getting  di'ders  in  the  interest  of 
said  firm.  These  samples  were  packed  iil  two  tnmkis,  des- 
ignated by  the  plaintiff  as  sample  trunks,  and  in  "an  ordinary 
packing  box  with  a  cov^r  nailed  on  with  rough  boards,  addressed 
to  him  at  Anderson,  Billing  &  Cov,  H^ifax."  'Ete  took  them 
doWn  to  head  of  wharf  of  the  agent  of  tlie  "Shattuck/'  where  she 
was  then  lying.  He  states  that  he  spoke  to  some  of  her  people 
who  were  busy  about  the  vessel,  And  that  there  were  otiier  trunks 
on  the  wharf  at  the  time  ;  that  he  gave  his  trunks  and  box  in 
charge  of  two  men  belonging  to  the  ship,  on  board  thereof, 
and  that  he  was  aware  that  they  belonged  to  the  ship ;  in 
what  capeteity  it  does  not  appear.  He  also  states  that  he  did 
not  see  the  things  taken  on  board.  He  received  the  two 
trunks  at  Halifax,  bat  not  the  box.  He  was  a  passenger  on 
board  the  vessel  on  that  Voyage,  and  paid  no  freight,  and  ad- 
mitted to  Mr.  Belcher,  at  Halifax,  that  he  delivered  the  trunks 
and  hox  "  as  baggage." 

As  was  correctly  stated  by  Mr,  Thonipaan  at  the  alignment, 
two  questions  arise  under  the  pleadings  in  this  case.  1st, 
Was  there  a  sufficient  delivery  of  the  box  in  question  to  the 
defendants  to  render  them  liable  for  its  loss  ?  2nd,  Having 
been  put  on  board  as  personal  baggage,  can  the  defendants  be 
held  liable  for  merchandise  ?  I  think  the  first  question  under 
the  evidence  presents  a  grave  difficulty  in  the  way  of  plun- 
tiff's  case.  In  England  fttrliament  has  interposed,  establish- 
ing by  statute  what  would  be  A  delivery  to  bind  a  carrier. 
We  have  no  such  legislation  here,  and  therefore  must  he 
bound  by  common  law  principles.  I  should  be  unwilling,  in 
view  of  the  authorities,  to  hold  that  a  mere  placing  of  goods 
on  a  wharf  where  a  vessel  lies,  and  receiving,  simply  the  as- 
surance of  a  hand  or  common  sailor  on  board,  who  may  not 
have  been,  and  who  in  all  reasonable  probability  WILS  not,  au- 
thorised to  receive  goods  in  that  manner^  that  he  would  take 
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change  of  them,  $,  suflScient  delivery  to  bind  the  own9ts  of  the 
vessel  in  c^se  of  loss,  more  espeqi^Uy  in  the  absence  of  any 
admission  of  their  having  bee^  received  or  seen  on  bo^rd. 

It  is  unnecessary  however,  to  dispojse  of  the  ease  on  thia 
point,  and  it  will  only  be  required  to  refer  to  it  ftg^in  ^s  to 
some  extent  connected  with  the  second  point,  upon  which,  I 
think,  After  a  direful  considerat^qn  of  the  determined  ca^eH, 
some  of  which  e^e  in  the  highest  |2pglish  tribunals,  the  ver- 
dict cannot  be  sustidned. 

The  law  .is  too  dearly  and  ipfell  established  to  be  now 
doubted,  that  if  a  passeifger  ciirriep  merchaiidise  as  persoo^l 
luggage,  the  company  will  wt  be  liable  for  its  loss.  The  qib^ 
of  CahiU  V.  The  London  &  Jj[.  F.  MoMway  Go.,  10  C.  B., 
N.  S.,  154,  is  a  strong  authority  to  this  effect;  also  8  Exch., 
30;  L.  Jt.y  i  Q,  A,  539;  X.  it,  6  Q.  A,  fil2.  It  was 
also  held,  in  the  United  States,  in  a  case  reported  in 
S8  Mass.,  83,  that  a  railroad  con^pany  is  ppt  liable,  either  to 
owner  or  i^gent,  qq  its  ordinary  cqn^r^t  qt  transpprt^tionof  fL 
passenger,  for  losing  a  valise  delivered  ipto  its  charge  as  his 
personal  luggage,  but  which  <^Qntained  only  samples  pf  mer- 
chandise, and,  with  ita  cont^nt^,  was  owqed  by  a  trader  whoi^e 
travelling  age^t  he  W^>  to  sell  such  goods  by  samples,  m^ 
ip  tort,  for  its  Ipps,  without  provipg  gross  negligence.  It  f|.p- 
peared  to  be  conceded,  at  the  argument,  that  this  w^  the 
general  principle  applicable  to  these  cas^,  siibjeet  to  the 
exception  recognised  by  Parke,  B.,  in  Shepherd  v.  The  Great 
N.  Railway  Co.,  the  case  before  cited  in  8  Exch.,  and  by 
Erle,  C.  J.,  in  OahxLl  v.  The  London  Jls  X.  W.  R  Co.,  viz., 
that  *'  if  the  plaintiff  had  carried  these  articles  exposed,  or 
**  had  packed  them  in  the  shape  of  merchandise,  so  that  the 
"'company  mjg\\t  .ha^e  l^nqwn  vJ^i  they  w^:^,  and  they 
"'had  chosen  to  treat  them  as  personal  luggage,  and  carry 
"them  without  demanding  any  extra  remuneration,  they 
"*  would  have  been  responsible  for  the  loss."  But,  after  all,  the 
q^estiQA  r^Yfis  iteetf  intp  this,  ^  remarked  by  ?RMJ, 
C.  J.,  in  the  case  last  mentioned,  "was  there  knowledge  on  the 
'*  pi^rt  (^  the  Cgmp^ii^,  that  that  which  the  passenger  was  jbf^k- 
^'ing  with  hiiQfi,:^  }^$g<$8^l  was  in  fact  xperchltndise."  In  that 
4^e  the  box  .w^  W^i'ked  "  glass,"  and  yet  that  learned  Judge 
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said,  •'  The  point  is  whether  we  can  from  the  facts  stated  come 
"  to  the  conclusion  that  there  was  knowledge  on  the  part  of  the 
"company,  that  is,  of  the  company's  servant,  that  the  box 
"  was  merchandise.     I  do  not  see  my  way  to  that  conclusion. 
"It  is  true,  it  had  a  semblance  of  merchandise,  and  was 
"marked   *  glass.'     Probably  the  porter  never  thought  about 
"it  at  all.     It  is  not  found  by  the  jury  that  the  company's 
"  servant  knew  it  was  merchandise :  and  I  do  not  think  that 
"we  ought  to  arrive  at  the  inference  that  they  knew  it  as  a 
"fair  and  legitimate  conclusion  from  the  evidence."     I  am 
equally  at  a  loss  to  see  in  this  case  how  the  Court  can  infer 
from    the    facts    before ,  us,    that  the   company's    servard, 
authorised  to  receive  freight  and  bind  the  company  to  special 
obligations,  knew  the  box  in  question  contained  merchandise. 
Irrespective  of  the  absence  of  any  proved  authority  on  the 
part  of  the  sailors  plaintiff  saw  on  board  the  "Shattuck," 
when  he  deposited  his  box  and  trunks  on  the  wharf,  to  take 
charge  of  freight  thus  disposed  of,  the  admission  of  plain tiflF^  that 
he  delivered  them  as  luggage,  and  his  statement  to  that  effect  to 
Mr,  Belcher,  precludes,  I  apprehend,  such  an  inference  from 
being  drawn.    And  the  jury  have  found  in  reply  to  the  ques- 
tions put  to  them  by  the  learned  Judge  who  tried  the  cause, 
that  the  goods  were  nob  received  as  freight,  but  as  personal 
luggage. 
The  rule  to  set  aside  the  verdict  must  be  made  absolute^ 
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When  teetAtor  devised  certain  real  estate  speoiOodUly,  and  alao  made  speelflo  peeoaitfT 
bequests  to  several  persons,  ^_^ 

Hdd,  (afflrmiDg  w  rr  £ittaU  qf  McKay ^  1  Oldriglit,  ISl,)  tbtft  the  nal  ertale  ■»  dsHffd 
could  not  be  sold  to  contribute  towards  the  pecuniary  bequest*,  and  that  eaoh  pai^F  "^^ 
pay  his  own  costs,  as  neither  party  appeared  to  have  brought  the  case  repotted  by  OMn^ 
to  the  netiee  of  the  Court  below. 

This  was  an  appeal  from  a  decision  of  the  Judge  of  Probate 
for  the  County  of  Halifax.  The  deceased  devised  his  real  es- 
tate to  one  Patrick  Howard,  and  made  a  number  of  bequests 
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of  personal  property  to  various  persons.  It  turned  out  that 
the  personal  estate  of  testator  was  not  sufficient  to  pay  the- 
debts  and  legacies,  and  application  was  made  on  behalf  of 
legatees  to  have  the  real  estate  contribute  to  the  payment  of 
legacies.  The  Judge  of  Probate  decreed  that  the  real  estate 
was  liable  to  contribute  to  the  payment  of  legacies.  .An  ap- 
peal was  taken  out  by  the  devisee,  and  the  appeal  was  argued 
December  16, 1876. 

Bullock,  for  Appellant. — A  devise  of  real  estate  is  not  to  be 
broken  in  upon  to  pay  legacies,  1  Peere  W.,  678;  ^  Jarman  on 
WUls,  523  and  526 ;  2  Vesey,  550 ;  «  Redfidd  on  WUla,  207 ; 
2  Veaey,  J.,  328.  In  the  last  case  it  was  held  that  legacies 
were  not  to  be  paid  out  of  real  estate  devised,  though  testator 
directed  expressly  that  his  debts,  legacies  and  funeral  expenses 
were  to  be  paid  out  of  his  estate.  The  marshalling  of  assets, 
under  which  this  question  comes,  is  fully  considered  in  3  Red- 
field,  605;  1  Roper  on  Legacies,  681 ;  S  Pickering,  561 ;  8 
Pick.,  478.  Debts  and  legacies  stand  on  an  entirely  different 
footing.  The  decision  of  the  learned  Judge  of  Probate  is  based 
upon  sections  26  and  31  of  Chap.  90  of  the  Revised  Statutes ; 
but  these  two  sections  were  intended  to  give  power  to  sell 
lands  only  where  it  is  necessary  to  pay  debts  or  to  pay  lega- 
cies charged  upon  real  estate  by  a  will  giving  the  executors  no 
power  to  sell.  In  vol.  1  of  Mass.  Laws,  p.  300,  will  be  found 
a  section  (1)  giving  fuller  expression  to  the  tenor  of  Eng- 
lish decisions  than  our  own,  while  identical  in  substance. 
This  statute  is  followed  by  cases  in  the  Massachusetts  Reports 
in  harmony  with  the  English  cases.  Cites  14  Mass,  Rep,,  84 ; 
S  Metccdf,  280 ;  S  RedfiAd,  375  -,  6  Ad.  A  El,  180. 

Thompson,  contra. — ^The  decisions  cited  in  Jarman  are  no 
doubt  perfectly  clear  as  to  the  state  of  the  law  independently 
of  our  statute.  The  devise  here;  however,  is  to  the  executor, 
and  one  of  the  cases  cited  makes  land  so  devised  liable. 

Young,  C.  J. — But  the  devise  is  to  a  certain  person,  who  is 
subsequently  made  executor. 

Thompson. — This  case  is  exceptional  in  another  respect , 
The  legatees  are  near  relatives,  while  the  devisee  is  merely  a 
brother-in-law;  Ja/rman,  566;  13  Allen,  522.    The  question,. 
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however,  principaUj  dapenik  upon  'tiie  two  eiameB  ainady 
cited  from  our  Probate  Act,  espemUy  ihe  31st.  In  ihe  ttm 
reported  in  JS  Alien,  5S2,  the  devise  of  real  estate  was  a  le- 
siduary  devise,  bnt  the  onlyefiect  of  that  was  that  the  Gonrt 
ordered  that  the  legacies  should  be  paid  iniuU  out  of  ik 

BvUock,  in  reply. 

WiLKiNS,  J.,  now,  (Afarch  6th,  1877,)  delivered  the  judg- 
ment of  the  Court : — 

This  is  a^  appeal  from  a  decree  of  the  learned  Judge  of  the 
Court  of  Probate  of  Wills  for  the  County  of  Halifax,  deciding 
that  certain  real  estate  of  the  deceased,  specifically  devised  by 
his  last  will  and  testament,  should  be  sold  and  the  proceeds 
appropriated  to  the  payment  of  pecuniary  specific  legacies 
stated  in  his  will,  the  personal  estate  being  insufiicient  for 
that  puipose. 

I  presume  that  at  the  argument  before  the  learned  Judge 
his  attention  was  not  called  to  the  report  in  J  Oldright,  ISl, 
of  the  case  of  "  In  re  E^te  of  KcEay,"  decided  by  this  Court 
in  the  year  1861.  It  is  to  be  regretted  if  that  case  was  not 
brought  to  his  notice,  for  it  was  most  carefully  considered  and 
elaborate  written  judgments  delivered  therein  by  the  Chief 
Justice  and  the  late  Mr.  Justice  Bliss,  the  whole  Court  that 
heard  the  arguments  being  of  one  mind  in  the  decision.  It  \b 
only  necessary  to  compare  it  with  the  present  case  to  see  that 
the  two  cases  are  absolutely  on  all-fours  with  each  other.  The 
decision  in  m  exactly  pw»llel  case  was  exactly  the  opposite 
of  that  which  we  ure  called  on  to  review,  and  the  former  most 
necessarily  govern  the  latter.  There,  as  here,  there  were  spe- 
cific personal  bequests,  and  no  personal  assets  to  pay  them. 
There  was  not  as  here  a  valid  devise,  on  account  of  defective 
execution  of  the  will,  but  there  were  the  daims  of  heirs,  favored 
as  they  are  in  the  eye  of  the  law,  and  there,  as  here,  a  mani- 
fested intention  of  the  testator  to  make  an  eflfectual  devise  of 
his  real  estate.  The  point  of  the  decision  was  that  the  real 
estate  of  a  testator  was  not  to  be  had  reoourae  to  for  payment 
of  legacies  unless  there  existed  a  clear  and  unmistakable  m- 
tention  of  the  testator  that  it  should  be  made  available  for  that 
purpose.    The  effect  of  our  Provincial  legislation,  identkal 
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then  with  what  it  is  now,  was  carefully  considered  then  by 
oar  Court,  and  the  Court  reached  and  expressed  a  conclusion 
respecting  it  that  does  not  consist  with  the  view  of  it  taken 
by  the  learned  Judge  in  the  Court  below.  The  Court  said 
(p.  144) : — "  With  respect  to  the  sale,  of  real  estate  for  the  pay- 
**  ment  of  legacies,  the  Statute  was  intended  merely  to  provide 
"  a  more  expeditious  and  less  expensive  way  of  making  it  ap« 
**  piicable  for  that  purpose,  whenever  it  was  then  already  liable 
"  under  the  law  for  the  payment  of  legacies.  This  is  all  that 
"  the  Statute  now  in  force  could  have  meant.  It  never  could 
**  have  been  the  intention  of  the  legislature  in  so  indirect  a 
"  manner  to  make  the  real  estate  of  a  testator  liable  for  the 
*'  payment  of  the  legacies  given  by  his  will,  when  he  has  by 
**  that  will  evinced  no  intention  of  making  it  so  liable.  That 
"  liability,"  continued  the  learned  Judge  from  whose  opinion 
in  that  case  I  quote,  ''I  consider  to  have  been  left  by  the  Statute 
"just  as  it  was.  It  only  provided  this  more  easy  mode  of  en- 
"  abling  the  executor  to  apply  it  to  that  purpose,  where  it  was 
^'•already  so  applicable.  This  seems  to  me,"  he  continued, 
"  the  whole  object  and  effect  of  the  two  sections  (13  and  18) 
"  of  this  Statute,  and  we  shall  satisfy  the  whole  language  and 
**  requirements  of  these  by  this  construction,  as  was  said  by 
**  Jackson,  J.,  ex  parte  Wvndow,  14  Mass.  Bep.,  422,  in  refer- 
"  ence  to  the  Statute  of  Massachusetts,  which  was  similar  in 
•*  this  req)ect  to  our  own." 

It  will  be  perceived  from  the  learned  and  elabopato  judg- 
ment of  his  lordship  the  Chief  Justice  in  the  case  referred  to, 
that  the  contention  of  the  legatees  was  based  on  the  very 
grounds  stated  by  the  learned  Judge  below,  as  founded  on  the 
views  he  entertained  of  the  meaning  of  our  Provincial  Legis- 
lation. But  those  were  most  carefully  considered,  and  were 
judicially  repudiated  in  ^he  case  reported  by  Oldright 

It  follows  that  the  judgment  before  us,  that  has  been  »p^ 
pealed,  must  be  reversed. 

WiL^iNS,  J.,  subsequently  (April  2nd,  1877,)  delivered  a 
further  judgment  of  the  Court,  with  regard  to  costs,  as  fol- 
lows:— 

Each  party  should  pay  his  own  costs.    There  is  no  pretence 

Digitized  by  VjOOQIC 


362  McGregor  v.  mcarcher 

for  putting  costs  on  the  estate.  Neither  party  is  without 
blame  for  the  expenses  of  the  appeal  being  incurred,  since  the 
case  in  Oldright,  decisive  of  the  question,  was  not  brought  by 
either  party  to  the  notice  of  the  learned  Judge  of  Probate. 
The  considerations  which  influence  the  Courts  in  England  in 
deciding  by  whom  costs  in  such  cases  shall  be  borne,  will  be 
found  stated  in  Davis  v.  Gregory  is  Francis  et  al.,  reported 
in  L.  J.  Rep.  for  the  year  1878,  in  "  Probate  and  Matrimonial 
Cases,"  p.  33. 


McGregor  v.  mcarcher. 

The  words  "every  subeeqiient  offence**  In  R.  8.,  Ch.  75,  ^ee.  «•  and  "ra*ieeqiie&t  oUmeei^ 
in  89  Vie.,  o.  1,  e.  7,  mean  offeuoes  oommlUed  enlMequenUy  to  the  \ut  previous  oonvietioB. 
WiLKiRS,  J.,  diaaenting. 

In  this  cause  a  rule  nisi  was  granted  by  a  Judge  to  set 
aside  a  conviction  for  the  sale  of  intoxicating  liquors,  on  the 
ground  that  the  defendant  had  previously  been  convicted  for 
a  subsequent  offence. 

^ig^f  Q-  C.f  in  support  of  rule. — Cites  B.  S.,  Ch,  75,  Sec- 
6 ;  Ads  oflS76,  CL  1,  Sec.  7. 

Oraham,  contra. — 

Young,  C.  J.,  now  (March  6th,  1877,)  delivered  the  judg- 
ment of  the  Court : 

Appeal  from  a  fourth  conviction  of  defendant  under  the  Li- 
cense Acts,  R.  S.,  Ch.  75,  and  question  thereon  under  Sees.  2, 6 
and  39,  and  the  7th  Sec.  of  the  Acts  of  1876,  Ch.  1.  Under  Sec 
39,  the  first  conviction  for  SIO  must  have  been  for  an  ofienoe 
committed  within  six  months.  So  also  the  second  offenoe, 
proved  by  a  conviction  for  820,  and  the  third  offence,  proved 
by  a  conviction  for  $40.  Now  comes  the  fourth  for  $80,  also 
within  the  six  months,  and  within  the  same  period  there  may 
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be,  under  Sec.  6  of  Ch.  75,  any  number  of  subsequent  offences 
and  convictions  therefor,  each  for  $80.  The  fact  of  an  offence 
is  established  and  known  to  the  law  only  by  a  conviction,  and 
the  first  offence  under  Sec.  7  of  the  Act  of  1876,  means  the  first 
time  that  the  accused  is  convicted.  The  same  section  provides 
that  the  second,  third,  fourth,  and  subsequent  offences  shall;  in 
all  cases,  respectively  rank  after  the  next  previous  conviction 
of  the  accused  party.  The  question  is,  in  what  sense  are  the 
words  "subsequent  offences"  to  be  taken  in  these  sections. 
Are  they  to  be  read  as  if  the  words  were  "  subsequent  con- 
victions," or  as  offences  subsequent  to  a  previous  conviction  ? 
The  latter  sense,  I  think,  on  the  principle  of  construction  ap- 
plied to  penal  statutes,  should  prevail,  and  the  conviction  in 
this  case,  for  an  offence,  in  the  words  of  the  rule,  "  committed 
anterior  to  a  subsequent  existing  conviction  of  the  same  defen- 
dant for  a  similar  offence,"  cannot  be  upheld.  The  rule  there- 
fore is  made  absolute  with  costs. 

WiLKiNS,  J.,  read  the  following  dissentient  opinion : 

The  intention  of  the  Legislature  on  the  point  of  enquiry,  ap- 
pears to  me  clearly  deducible  from  its  successive  legislation. 
By  Sec.  6  of  Ch.  75,  R.  S.,  it  had  declared  penalties  thus :  "  for 
the  first  offence  $10,  for  the  second  offence  $20,  for  the  third 
offence  $40,  and  for  every  subsequent  offence  $80."  The  word 
"conviction"  had  not  been  introduced  into  the  section.  It  had 
become  questionable  whether  the  progressive  increase  in  the 
ratio  premeTidi  had  relation  to  offences  that  were,  relatively  to 
the  first  known  and  proved  offence,  successively,  second,  third 
and  fourth  in  the  order  of  time  of  actual  commission,  or  in 
the  order  of  convictions  for  offending,  irrespective  of  the  time 
of  committing,  provided  the  prescribed  limit  of  ihe  six  months 
were  observed  as  to  the  particular  charge  before  the  justices* 
To  remove  doubt  on  that  point,  the  Legislature,  in  1876, 
(Chap.  1,  Sec.  7),  enacted  that  these  words  should  be  super- 
added to  the  section  we  have  been  considering,  viz. :  "  The  first 
offence  shall  mean  the  first  time  that  the  accused  party  shall 
have  been  convicted  of  violating  the  law  relating  to  the  sale 
of  intoxicating  liquors,  whether  upon  confession,  or  after  trial, 
or  by  default ;  the  second,  third,  fourth  and  subsequent  of- 
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fences  shall  in  i^l  cases,  respectively,  (L  e.,  removing  the  ele* 
ment  of  time  of  oomipissiQn  altogether),  n^k  after  the  next 
previous  eanviction  of  the  i^u^osed  party."  Thenceforward,  as- 
suming a  conviction  of  any  given  case,  the  questipn  of  amount 
of  penalty  to  be  imposed  has  respect,  first,  to  whether  the  party 
convicted  has  been  convicted  before :  fkiid,  if  convicted  before, 
then,  secondly,  how  ofteu  he  had  be^n  convicted  befora 
Thenceforward,  no  qiiestion  can  arise,  if  the  partgr  convicted 
hfts  been  convicted  before,  at  what  tiiiie  h^  had  be^n  so  con- 
victed. If  he  is  proved  to  have  been  convicted,  at  itny  time 
before,  he  stands  before  the  Justices  who  have  convicted  and 
are  about  to  sentence  him,  ^s  ^  party  who  has  violated  the 
law  twice,  and  he  is  punished  accordingly  with  a  fine  of  twenty 
<lollar3,  et  aio  de  ceteris. 

It  appears  to  me  that  no.  other  construction  thf^  that  which 
I  suppose  <{an  be  put  on  the  l9,w,  a«  it  is  now  pr^seated  to  ua 
In  my  opinion  the  rule  should  be  dischmrged  with  qosts. 

DesBarris,  J.,  said  he  concurred  in  the  yiew  of  the  learned 
Chief  Justice.  If  the  law  were  not  as  the  Chief  Justice  had 
put  it,  he  thought  greiit  injustice  would  be  done.  There 
would  be  no  limit  to  the  pr^secutipfis  covering  the  same 
period  of  time, 

McDonald,  J.,  concurred. 


LOWNDS  V.  ROBINSON. 

Defendant's  honet  an4  eanrlafce,  driven  by  I^b  serv«nt  wetteriy  along  Spring  Oarden  Bond* 
mesoppoeifeetliegatoof  defandaqt'tetableyaBlttUmfca  pn  Um  QortlMnLaifde^l^  qMii«4 
lipfteapd  tropk  eomlng  In  (M  oppq^le  lUr^pp,  fXkA  i!M|eafl  of  PftffP^og  on  tbe  eoutli  tkl^ 
attempted  to  pate  on  the  side  neaxwt  the  ttable  yard  (the  Intention  of  the  driver  being  to 
pmeeed  to  a  hooMa few  yarda  miief  Ui».iga^ltte,). w|ie»  il)»  l)«nM  eiiddraiy  tnpmd  in  t»- 
ifar.(li  the  yard,  l^nqpfcUig  jCb»WT»  %Bd  Inimi^g  pMotllf *  w^  ifat  oooiing  along  the .  side  wnfi^ 
near  the  gate.  A  rale  having  been  taken  to  eet  aaide  the  veroiot  found  in  ftiTor  of  the  plate. 
«Uifor$400, 

Ueld,  that  the  yprdi^  mwrt  ])e  fwtfia^L 

This  was  an  action  browglit  (or  wy»ry  to  the  J^l^intiff,  w- 
saltii^  from  allef^  nfigligepit  driving  of  tijie  die! eqd^f^'n  hosM 
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by  his  servant.  It  appeared  that  the  plaintiff  was  returning 
to  the  city  from  the  suburbs  when  the  accident  occurred,  and 
that,  when  immediately  opposite  to  and  only  a  few  feet  distant 
from  the  open  gate  leading  from  the  street  to  the  stable  yard 
occupied  by  the  defendant,  she  was  suddenly  knocked  down 
by  defendant's  horses  and  carriage,  then  being  driven  by  his 
servant,  which  we^e  passing  along  the  street  in  an  opposite 
direction  and  suddenly  turned  in  towards  the  gate  which  they 
were  accustomed  to  enter.  At  the  point  of  the  road  opposite 
to  the  stables,  the  carriage  was  met  by  a  horse  and  truck 
which  kept  near  the  centre  of  the  road,  atvi  the  defendant's 
servant,  instead  of  passing  the  truck  on  the  southern  side  of 
the  road,  turned  to  the  northern  side  on  which  the  stables 
were  situated,  intending  to  drive  on  a  little  beyond  the  stables 
to  a  house  to  which  be  was  taking  his  passengers. 

At  the  trial,  which  took  place  beforo  Wilkins,  J.  in  Novem- 
ber, 1876,  the  jury  f odnd  a  general  verdict  for  the  plaintiff  for 
$400,  and  answered  certain  questioils  put  to  them  by  the 
Judge  as  follows : — 

Q. — ^Were  the  defendiant's  horees,  when  his  servant  drove 
his  carriage  towards  his  stables  across  the  side-walk,  driven  at 
a  walk  across  the  side-path  ? 

A, — They  were  not. 

Q, — ^If  not,  did  the  horses,  driven  with  competent  skill  and 
due  CAve,  cross  the  side-path  at  a  faster  pace  than  a  walk,  be- 
cause, excited  by  some  cause,  they  became  so  far  unmanageable 
that  the  driver,  endeavoring  to  the  utmost  to  reduce  their  pace 
to  a  walk,  was  unable  to  do  so  ? 

A. — We  are  of  opinion  that  the  horses  crossed  the  side- walk 
at  a  pace  greater  than  that  'of  a  walk,  but  were  not  driven 
across  said  side- walk  with  competent  dare  and  skill.  We  are 
also  of  opinion  that  the  horses  did  not  become  excited  from 
any  cause,  nor  did  they  fmtn  any  cause  become  unmanageable. 
And,  further,  it  is  our  opinion  that  the  driver  did  not  use  his 
best  exertions  to  reduce  the  speed  of  the  said  horses  to  a  walk. 

A  rule  niii  to  set  the  verdict  aside  was  Ai^jued  before  the 
full  Court  during  the  present  term. 

/.  W.  Johnstony  Q.  (7.,  in  support  of  rule. — ^There  is  no  affirmi^- 
tive  proof  of  negligence  on  the  part  of  the  defendant.    If  there 
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is  any  at  all,  it  is  merely  a  scintilla  or  surmise  which  is  not 
sufficient  to  go  a  jury.  Addison  on  Torts,  17 ;  8  C.  B.,  N,  S.^ 
568 ;  3  Id,,  146. 

The  questions  submitted  to  the  jury  are  aside  from  the  facts 
proved.  The  driver  was  not  going  to  the  stables,  but  to  the 
General's  on  the  opposite  side  of  the  street  His  intention 
was  to  go  straight  along  till  he  got  opposite  the  General's  gate, 
and  he  was  on  the  north  side  of  the  street  to  make  an  easy 
curve.  The  first  question  is  therefore  aside  from  the  real 
issues,  as  the  horses  were  not  being  driven  to  the  stables  at  all, 
but  glanced  off*  against  the  will  of  the  driver.  The  witnesses 
all  say  that  they  started  suddenly,  that  they  bolted.  He 
would  not,  if  he  intended  to  turn  in  there,  be  driving  at  the 
rate  alleged  in  evidence. 

Gray  (with  whom  was  McDonald,  Q.  C.)  contra. — ^The  defen- 
dant was  driving  home  in  the  night  time  and  confessedly  on  the 
wrong  side  of  the  road.  In  such  case  he  is  bound  to  use  extra 
precaution,  especially  in  the  night  time.  Here  the  negligence 
was  centered  upon  the  very  spot  where  it  was  most  likely  that 
the  horses  would  bolt  if  at  all.  He  was  going  with  a  free 
hand.  He  could  have  had  his  horses  under  control  as  proved 
by  the  fact  that  when  he  wished  to  check  them  he  did  so. 

McDonald,  Q,  C, — There  is  evidence  here  of  negligence,  that 
the  driver  was  so  carelessly  driving  that  an  accident  passing 
his  own  stable  door  was  almost  inevitable.  Cites  opinion  of 
Erle,  C.  J.  in  Cottony.  Wood,  8  C.  B.,  N.  S.,  568.  If  there  is 
any  evidence  of  negligence  the  verdict  must  be  sustained. 

Coombea,  in  reply. — The  fact  of  being  on  the  wrong  side  of 
the  road  only  enters  into  the  case  if  there  is  a  question  of  con- 
tributory negligence  raised,  and  was  so  decided  in  Cordon  v. 
Connolly,  1  R  &  C,  95. 

There  is  no  evidence  of  negligence  in  respect  to  the  accident 
at  all.    Hammock  v.  White,  110.  B.,  N.  S.,  588. 

This  is  a  case  where  it  is  sought  to  hold  the  master  liable, 
and  the  evidence  of  negligence  must  be  specially  strong.  The 
question  should  not  be  left  to  the  jury  if  the  evidence  is 
equally  consistent  with  the  absence  of  negligence  and  with 
negligence ;  8  C.  B,,  N.  S.,  568,    Here  the  evidence  is  not 
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equally  balanced,  for  there  is  a  preponderance  against  the 
negligence.    Saunders  on  Negligence,  15. 

The  case  must  be  as  strong  as  would  be  necessary  to  convict 
of  manslaughter. 

The  driver  could  not  possibly  have  anticipated  the  sudden 
start  of  the  horses  to  the  stable. 

The  case  was  improperly  put  to  the  jury  as  if  the  horses 
had  been  driven  over  the  side  walk,  whereas  the  evidence 
shows  that  the  accident  was  due  to  the  sudden  impulse  of  the 
horses. 

As  to  excess  of  damages.  The  injury  was  not  a  permanent 
one  and  results  from  no  deliberate  act.  (James  J. — There  is 
evidence  of  permanent  injury  that  the  jury  may  have  believed.) 
They  do  not  claim  for  permanent  injury  and  therefore  that  is 
a  ground  for  setting  aside  the  verdict,  if  evidence  of  that 
character  has  been  admitted  to  affect  the  jury.  13  C.B.y  N.S., 
430 ;  Conlon  v.  Connolly,  1  R.  &  C.  95 ;  Roscoe,  667  \  3  G,  & 
P.,  260  ',3H.&  C,  596. 

James,  J.,  now  (March  6th,  1877,)  delivered  the  judgment 
of  the  C!ourt : — 

This  is  an  action  brought  against  a  livery  stable  keeper  for 
damage  to  the  person  of  the  plaintiff,  occasioned  by  her  being 
driven  against  by  the  horses  and  carriage  of  the  defendant,  while 
in  charge  of  and  being  driven  by  the  servant  of  the  defendant, 
the  damage  being  charged  as  resulting  from  the  negligent  and 
unskilful  driving  of  the  servant.  The  case  was  tried  at  Hali- 
fax on  the  14th  day  of  November  last  before  Mr.  Justice 
WiLKiNS,  and  resulted  in  a  verdict  for  the  plaintiff  in  the  sum 
of  four  hundred  dollars,  which  the  defendant  now  asks  the 
Court  to  set  aside  on  the  grounds : — 

1st. — That  the  said  verdict  is  against  law  and  evidence. 

2nd. — For  excessive  damages. 

3rd. — For  misdii-ection  of  the  learned  Judge  who  tried  the 
cause,  in  not  properly  submitting  to  the  Jury  the  question  of 
negligence,  and  for  submitting  improper  and  insufficient  issues 
to  them. 

4th. — ^For  the  improper  reception  of  evidence  and  for  the 
improper  rejection  of  evidence. 
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Several  questions  relating  to  the  issue  were  put  to  the  Jmy 
by  the  learned  Judge,  all  of  which  were  answered  in  favor  of 
the  plaintiff. 

It  appears  by  the  evidence  that  on  the  evening  of  28(ih 
May,  1873,  the  plaintiff ,  who  is  a  widow  residing  in  the  City 
of  Halifax,  was  returning  into  the  city  from  a  visit  to  a  friead 
in  the  suburbs,  and  that,  as  she  was  passing  along  Spring 
Garden  Road,  on  the  northern  side  Walk,  in  an  easterly  diree- 
tion,  and  when  she  was  immediately  opposite  to  and  but  a 
few  feet  from  the  open  gate  which  led  from  the  street  into 
the  stable  yard  occupied  by  the  defendant,  she-  was  suddenly 
knocked  down  by  the  defendant's  horses  and  carriage,  then 
being  driven  by  his  servant,  which  was  passing  along  the 
street  in  the  opposite  direction,  and  which  suddenly  turned 
towards  the  stable  gate,  which  the  horses  were  accustomed 
to  enter,  and  before  the  plaintiff  was  aware  that  they  had 
turned  out  of  the  street,  crossed  the  side  walk  and  collided 
with  the  plaintiff,  doing  her  serious  injury. 

A  weak  attempt  was  made  by  the  defendant  at  the  trial 
to  prove  that  the  horses  were  seized  by  an  uncontrollable  im- 
pulse at  the  moment,  occasioned  by  a  pacing  truck.  It  ap- 
pears that  the  driver  was  conveying  two  passengers  to  a 
residence  a  few  yards  further  west  than  the  stables  and  on 
the  opposite  or  southern  side  of  the  street,  and  that  at  the 
point  opposite  the  stables  he  was  met  by  a  horse  and  track 
which  kept  near  the  centre  of  the  street,  and  that  instead  of 
passing  this  truck  on  his  left  hand  side,  as  he  was  bound  to 
to  do  by  the  law  of  the  road,  he  chose  to  take  the  opposite 
side,  which  would  carry  his  horses  within  ten  or  twelve  feet 
of  their  open  stable  gate.  What  could  be  more  natural  than 
that  the  tired  and  hungry  animals  should  suppose  that  they 
were  being  driven  to  their  stable,  and,  moved  by  impulses  not 
exclusively  confined  to  the  equine  race^  should  have  turned 
their  steps  thitherward  without  the  slightest  thought  of  im- 
propriety ? 

I'he  driver  must  have  been  a^are  of  the  disinclination  of 
horses  to  be  driven  past  their  stables  even  in  the  day  time, 
and  he  ought  to  have  foreseen  that  it  Wdis  too  mudi  to  expect 
them,  tired  and  hungry,  to  walk  placidly  past  their  stables  at 
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so  short  a  distance  as  ten  or  twelve  feet  without  attempting 
to  turn  in.  If  for  no  other  reason  than  to  anticipate  and 
avoid  this  difficulty,  he  ought  to  have  kept  on  his  own  side  of 
the  street,  and,  if  he  chose  to  do  otherwise,  he  should  at  least 
have  been  on  his  guard  to  prevent  their  turning  when  opposite 
the  gate.  It  does  not  appear  that  the  horses  were  at  all  un- 
governable or  subject  to  start;  even  on  this  occasion  he 
managed  to  stop  them  before  their  heads  had  passed  inside  of 
the  gate,  where  they  continued  to  stand  for  some  fifteen 
minutes. 

There  is  no  evidence  whatever  to  lead  to  the  belief  that  the 
horses  were  under  any  influence  more  exciting  than  the  na- 
tural desire  for  bed  and  supper,  and  this  the  driver  ought  to 
have  foreseen  and  guarded  against. 

I  am  of  opinion  therefore  that  the  accident  resulted  from 
the  careless  and  negligent  driving  of  the  defendant's  ser- 
vant, and  that  the  jury  could  have  come  to  no  other  conclus- 
ion thsui  to  find  a  verdict  for  the  plaintiff. 

As  for  the  damages,  that  was  solely  a  question  for  the  Jury, 
and  I  do  not  think  that  under  the  evidence  they  can  be  called 
excessive. 

I  think  the  rule  nisi  should  be  discharged  with  costs. 


GILLIS  V.  TRUSTEES  OF  SCHOOL  SECTION  9f 

Flalntlfl  bronght  an  action  on  the  caoe,  setting  out  that  he  bad  made  a  contract  with* 
defendants,  and  had  been  prevented  by  them  from  completing  it. 

Plea,  that  he  had  foiled  to  cany  out  the  Qontract«  held  bad,  on  demarrer. 

Flea,  setting  up  a  new  agreement  between  the  parties  respecting  the  same  sabjeot  matter 
before  oetlon^  held  good,  though  not  arerrlng  that  the  new  agreement  -vras  before  breach  of 
the  tret,  and  not  alleging  oooord  and  aatlsfootion  of  the  breach. 

This  was  a  demurrer  to  pleas. 

The  plaintiff's  declaration  set    out    "that    by    a    certain 

agreement  made  between  the  plaintiff  and  the  defendant. 
S4 
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bearing    date    the  day  of   October,    A.   D.,   1873,  the 

plaintiff,  in  consideration  of  the  sum  of  one  hundred  and 
fifty-nine  dollars  of  lawful  money  of  the  Dominion  of 
Canada,  which  the  defendants  thereby  undertook  to  pay 
to  him  as  the  work  progressed,  agreed  with  the  defendants  to 
build  a  new  school-house  for  said  Section,  No.  9J,  within  a 
certain  time,  and  according  to  a  certain  specification  delivered 
to  him,  the  plaintiff*  furnishing  the  materials  therefor,  except 
the  scantling  for  the  frame,  that  the  plaintiff  expended  large 
sums  of  money  in  the  prosecution  of  the  said  wdrk  according 
to  his  contract,  and  provided  a  large  amount  of  materials,  and 
the  plaintiff*  was  always  ready  and  willing  to  complete  the 
said  contract,  but  that  the  defendants,  during  the  time  limited 
for  the  performance  of  the  said  contract,  wrongfully  prevented 
his  proceeding  with  the  said  contract,  and  refused  him  the 
completion  thereof,  whereby  he  lost  the  profits  to  which  he 
was  entitled,  and  was  put  to  great  expense  in  procuring  ma- 
terial for  the  completion  of  the  said  contract" 

The  defendants  by  their  third  plea  said,  "that  the 
plaintiff*  did  not  keep  or  perfoim  the  said  covenant  and 
agreement  on  the  part  of  the  plaintiff^  to  be  by  him 
kept  and  performed  as  by  said  covenant  and  agreement 
specified,  nor  was  the  said  work  completed  by  him  ac- 
cording to  said  covenant  and  agreement,  nor  were  all 
conditions  of  the  said  agreement  fulfilled,  nor  did  all  things 
happen  necessary  to  entitle  the  plaintiff  to  payment  as  alleged, 
whereby  the  defendants  suffered  loss  and  damages."  Their 
fourth  plea  set  out  "  that  before  action  it  was  agreed  by  and 
between  the  plaintiff  and  defendants,  that  the  plaintiff  should 
and  would  deliver  up  to  the  defendants  for  the  purposes  of 
the  said  School  Section  the  said  work  being  the  said  new 
5chool-house  then  in  an  unfinished  condition,  through  the 
laches  of  the  said  plaintiff,  on  condition  that  the  said  defend- 
ants would  purchase  from  the  plaintiff  certain  material  of  the 
plaintiff,  useful  for  the  completion  of  the  said  unfinished  nev 
school-house,  and  in  consideration  of  said  laches  of  the  plain- 
tiff, and  the  said  defendants  say  that  they,  the  said  def endant«!, 
in  pursuance  of  said  agreement  before  action  as  aforesaid,  took 
delivery  of  said  unfinished  new  school-house,  delivered  to  them 
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by  said  plaintiff  for  the  purpose  aforesaid,  and  that  they,  the 
said  defendants,  purchased  the  said  materials  fix)m  the  plain- 
tiff and  took  delivery  of  the  same,  whereby  the  plaintiff's 
claim,  if  any,  was  fully  satisfied  and  discharged." 

To  those  two  pleas  the  plaintiff  demurred  on  several 
grounds,  the  principal  grounds  being,  however,  that  the  third 
plea  neither  denied  nor  confessed  and  avoided  the  ground  of 
Action  set  out  in  the  declaration,  and  that  the  fourth  plea  did 
not  allege  that  the  new  contract  therein  set  out  was  in  satis- 
faction and  discharge  of  that  set  out  in  the  declaration,  and 
did  not  allege  that  the  new  contract  was  made  before  breach 
•of  the  first. 

The  demurrer  was  argued  during  the  December  term, 
1876-7. 

TJiorapson,  in  support  of  demurrer. — This  is  an  action  for 
prev^enting  plaintiff'  from*  proceeding  with  his  contract.  The 
third  plea  is  that  he  did  not  complete  his  contract,  which  is 
no  answer,  and  which  further  we  admit  in  the  declaration. 

The  conditions  alleged  to  have  been  not  complied  with,  are 
not  specified:     R.  S.,  Gh.  94,  Sec.  151. 

The  fourth  plea  avers  no  accord  and  satisfaction  of  the  first 
agreement  to  build  the  school-house. 

Cites  B.  <fe  i.,  478  ;  5  B.  <&  Acl,  742.  A  substituted  agree- 
ment is  good  plea  of  accord  if  made  before  breach  of  the  first 
and  on  a  new  consideration. 

A  mere  accord  without  satisfaction  is  not  sufficient. 

Saunders  on  PL  &  Ev.,  24;  ^  Story  on  Contracts,  (4  Ed.)  570  ; 
U  Q.  B./N.  S,  380  ;  16  Q.  B,,  K  S,  1039 ;  5  AL  &  Tf.,  289  ; 
1  a  M.  &  i?.,  741. 

GrahaTYiy  contra. — The  fourth  plea  is  nearly  as  good  as  one  in 
B.  &  L.y  479.  It  does  not  stop  at  the  statement  of  the  sub- 
stituted agreement,  but  avers  the  performance  of  the  agree- 
ment, viz.,  that  the  defendants  took  possession  of  the  goods 
useful  for  the  completion  of  the  building. 

When  there  is  a  settlement  after  breach  with  consideration 
it  is  sufficient.  There  is  consideration  here ;  B.  Jk  L.,  673. 
Plaintiff  was  exonerated.  The  defendant's  right  of  action 
against  him  was  barred  by  the  substituted  agreement. 
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As  to  general  denial  of  conditions  being  performed,  they 
say,  we  prevented  you  because  you  did  not  do  certain  things 
in  the  specification  mentioned. 

McDonald,  J. — Is  not  this  one  of  the  cases  where  applica- 
cation  should  have  been  made  for  amendment  before  demur- 
ring? 

Thompson^  in  reply. — There  is  no  such  thing  as  substitution 
of  one  agreement  for  another,  except  as  accord  and  satis- 
faction or  rescission. 

There  is  no  accord  here  averred.  They  merely  say  they 
took  the  building  off  our  hands,  which  is  the  grievance  we 
complain  of.  (McDonald,  J. — They  say  that  was  done  by 
your  consent.) 

There  may  be  laches  without  violation  of  the  agreement 

The  agi-eement  set  up  might  be  prpved  in  the  terms  in  which 
it  is  set  up,  and  yet  be  no  answer  to  our  cause  of  action.  It 
may  have  been  after  breach.  Their  contention  is  perfectly 
consistent  with  our  cause  of  action. 

SMrrH,  J.,  now  (March  6th,  1877,)  delivered  the  judgment 
of  the  Court : 

This  is  a  demurrer  to  the  third  and  fourth  pleas  of  the  de- 
fendants. The  action  was  brought  by  one  Alex.  OiLlis  against 
the  trustees  of  School  district  No.  9j^,  in  the  County  of  Inver* 
ness.  The  plaintiff*  s  declaration  alleges  and  sets  out  that 
he  agreed  with  the  defendants  to  build  a  new  School  house 
for  said  section,  for  which  they  were  to  pay  him  $159,  as 
the  work  progressed,  the  plaintiff  furnishing  material  therefor^ 
except  the  scantling  for  the  frame,  that  he  expended  lai]ge 
sums  of  money  in  the  said  work,  found  materials  according  to 
his  contract,  was  always  ready  and  willing  to  perform  his  con- 
tract, but  that  the  defendants  wrongfully  prevented  his  pro- 
ceeding with  the  said  contract  and  refused  him  the  completion 
thereof.  The  gravamen  of  the  plaintiff 's  alleged  cause  of  action 
is  the  defefodants'  refusing  to  permit  hvm  to  complete  his  con- 
tract. The  contract  as  set  out  is  not  denied.  The  third  plea 
demuiTed  to  is  clearly  bad.  It  affbrds.no  answer  to  this 
action,  being  consistent  with  the  plaintiff's  declaration.    The 
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plaintiff  admits  he  did  not  complete  his  contract,  but  charges 
the  defendants  with  the  injury  of  refusing  to  permit  him  to 
do  so.  This  is  the  gist  of  his  suit,  and  therefore  the  plea  may 
be  strictly  true  and  yet  afford  no  answer  to  it. 

With  reference  to  the  fourth  plea,  I  confess  I  had  at  first 
some  doubts  as  to  its  sufficiency.  I  thought  that,  as  it  did  not 
allege  the  agreement-  as  being  substituted  for  the  first,  and 
only  stated  that  it  was  entered  into  hefm^e  action,  and  not  be- 
fore breach,  unaccompanied  by  the  averment,  held  in  £2ngland 
to  be  necessary,  that  it  was  accepted  in  satisfaction, — that  it 
could  not  be  sustained.  On  turning,  however,  to  the  116th 
section  of  our  practice  act,  I  am  led  to  the  conclusion  that 
this  plea  does  svhstantiaUy  set  out  an  agreement  which,  if 
made,  would  be  an  answer  to  the  action.  It  is  not  an  action 
to  recover  for  compensation  for  work  done,  but  for  damages 
for  the  defendants  preventing  plaintiff  from  fulfilling  his  en- 
gagement They  virtually  say,  we  did  not  prevent  you  from 
completing  the  School  house — ^^-ou  failed  to  do  so,  and  in  con- 
sequence of  your  laches,  and  in  consideration  thei^of;  and  of 
our  purchasing  the  materials  on  your  hands,  you  agreed  to  hand 
over  to  us,  and  we  agreed  to  accept,  the  unfinished  building,  and 
abandon  the  contract  on  both  sides  ;  and  they  aver  the  com- 
plete execution  and  carrying  out  of  such  agreement.  As  a 
matter  of  technical  and  formal  pleading,  I  am  of  opinion  it 
would  have  been  more  prudent  to  have  ipsiasimw  verbis  alleged 
the  dcceptcmce  and  satiafaction,  but  in  view  of  our  syistem  of 
pleading,  striking  down  all  mere  formal  and  technical  aver- 
ments, I  think  this  plea  substantially  a  sufficient  answer  to  the 
action. 

We  think  the  demurrer  to  the  third  plea  good,  but  the 
fourth  plea  must  be  sustained. 


O'CONNOR  V.  ROYAL  CANADIAN  INSURANCE  CO. 

Where  no  one  appears  la  support  of  a  rale  mn'  for  a  new  trial,  when  the  cause  is  called 
far  argument,  the  rale  xth  will  be  discharged  after  reasonable  time  for  the  party  who  took  it 
ont  to  make  such  applieatlaii  a«  the  oircnmstanees  call  for. 

When  this  cause  was  palled  for  argument,  no  one  appeared 
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in  support  of  the  rule  nisi  to  set  aside  the  verdict  and  for  a 
new  trial,  and  the  opposing  party  moved  that  it  be  dischai^ed. 
The  Court  declined  to  discharge  the  rule  at  the  time. 

Young,  C.  J.,  now  (March  6th,  1877,)  delivered  the  judg- 
ment of  the  Court : 

We  deferred  signing  a  rule  discharging  the  rule  nisi,  to  give 
time  to  the  party  who  took  it  out  to  make  such  application  to 
the  Court  as  the  circumstances  might  call  for.  Sufficient  time 
having  elapsed,  and  no  application  having  been  made,  we  will 
now  give  a  rule  discharging  the  rule  nisi. 


GISBORNE  V.  CAPE  BRETON  CO. 

Where  an  injaoction  from  the  Equity  Coart  whs  outstdnding,  restraiBlng  the  pUiiitiffl» 
from  prooeedingin  their  oommon-law  suit,  the  Court  refused  to  exteud  a  submiiaioa  io  the 
commoD-law  suit,  applied  for  to  enable  the  parties  to  proceed  witti  the  reference  wheoerer 
the  injunction  should  be  removed. 

McDonald,  Q.  0.,  now  (February  lOth,  1877,)  for  plaintiff, 
moves  to  make  absolute  a  rule  nisi  to  extend  rule  of  reference 
so  as  to  be  able  to  proceed  under  the  reference  whenever  an 
injunction,  outstanding  in  the  Equity  Court,  may  be  with- 
drawn. 

Weatherbe,  Q.  C,  contra. — I  have  no  notice  of  this  motion. 
The  rule  nisi  expired  some  days  ago. 

McDonald,  Q,  C, — ^Then  I  move  to  extend  the  rule  nisL  It 
expired  while  the  Court  was  not  sitting. 

WeatJierhe,  Q.  G. — ^You  cannot  extend  without  reviving  the 
rule. 

The  Court. — We  will  extend  it  till  next  Saturday. 

Young,  C.  J.,  now  (March  6th  1877,)  delivered  the  judg- 
ment of  the  Court : 

As  there  is  an  order  of  the  Equity  Court  outstanding,  re- 
straining the  plaintiff  from  proceeding  in  this  suit,  we  dis- 
charge the  rule  nisi,  but  without  costs. 
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ROBINSON  V.  CITY  OF  HALIFAX. 

Where  plaintiff.  In  an  action  afpiinst  tha  city  of  Hallfkx  for  coinpenaatioQ  for  injnrles 
reeeired  through  negligence  of  the  city's  contractors,  failed  to  give  any  proof  of  notice  of  action 
be}'ond  a  mlBute  of  the  City  Council,  stating  that  a  letter  from  plaintiffs  solicitor,  claiming 
damages,  had  been  read  before  the  Ooiyicil,and  a  notice  to  defendants  to  produce  the  letter, 
not  complied  with. 

Held,  that  the  plaintiff  oould  not  succeed  for  want  of  suffldent  notice  of  action  under 
section  276  of  the  dty  charter. 

This  was  an  action  against  the  city  for  damages  on  accoant 
of  injury  to  plaintiff's  horses  through  the  alleged  negligence 
of  the  city  authorities  in  leaving  a  temporary  excavation  on 
Monis  street  uncovered.  Plea — ^among  others — that  no  notice 
of  action  had  been  given  pursuant  to  statute.  The  cause  was 
tried  at  Halifax,  and  a  verdict  found  for  plaintiff  for  $50.  A 
rule  nisi  to  set  the  verdict  aside  was  granted  by  the  court, 
and  argued  early  in  December  Term,  1876-7.  The  point  upon 
which  the  argument  turned  was  the  want  of  notice  of  the 
action.  The  only  direct  evidence  of  a  notice  was  a  minute  of  the 
City  Conncil  stating  that  "  His  worship  the  Mayor  submits  a 
"  letter  from  John  Ervin,  Esq.,  solicitor  of  Mr.  Robinson, 
"  claiming  damages  for  injuries  received  by  his  horses  falling 
"  into  an  excavation  in  Morris  street ; "  and  another, — "  Read 
"  a  letter  from  John  Ervin,  solicitor  of  Thomas  Robinson  rela- 
"  tive  to  damages  done  his  horses  by  an  excavation  on  Morris 
"  street." 

Righy,  Q..(7.,  in  support  of  rule. — There  has  been  no  notice 
as  required  by  statute,  City  Charter,  1864,  sec.  276.  The  only 
evidence  here  of  notice,  is  a  notice  to  produce  a  letter  of  Oct.. 
3rd,  the  action  being  brought  on  the  11th  of  November,  and; 
minute  of  Council,  October  8th,  1874,  stating  that  a  letter  has 
been  read.  1  Holt  K  P.,  27  ;  10  Ad.  <k  K,  188.  In  the  latter 
case  the  notice  was  held  deficient  because  it  did  not  state  the 
time  after  which  action  would  be  brought  or  during  which, 
tender  of  amends  might  be  made.  The  letter  in  the  case  here* 
was  merely  a  letter  of  courtesy.  It  was  handed  to  the  con- 
tractor who  had  also  twenty  days  to  make  a  tender  of  amends. 

Ritchie,  Q.  C.  (with  whom  was  Ervin),  contra. — ^Th^  CWft  in 
Holt  does  not  apply.    The  letter  there  was  addr^sed.  tp.the 
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Secretary  and  not  to  the  company.  The  statute  required  all 
actions  to  be  brought  against  the  Treasurer.  In  the  case  in 
Ad.  <&  E»y  the  paper  in  question  was  not  a  notice  at  all,  but 
simply  a  request  to  give  up  the  name.  Here  the  city  had  the 
original  letter,  the  notice,  which  they  declined  to  produce.  The 
city  admit  by  their  minute  that  they  had  a  notice.  (Smith,  J. 
In  the  case  in  Ad,  A  E.,  stress  was  Uid  on  the  time  not  being 
mentioned  in  the  notice,  within  which  amends  could  be  made.) 
The  presumption  must  be  that  the  notice  was  sufficient,  as 
the  city,  having  received  it,  have  declined  to  produce  it. 

Ervin, — The  added  picas  were  not  pleaded  until  more  than 
six  months  after  the  accident.  Had  they  been  pleaded  in  the 
outset,  I  could  have  discontinued  and  brought  another  action, 
but  the  delay  in  pleading  prevented  that  course.  Roscoe,  N,  P., 
1155.  The  want  of  notice  was  put  to  the  jury  and  they  have 
found  it  affirmatively  on  evidence.  ( WiLKiNS,  J. — ^The  question 
is  one  for  the  Judge.)  Here  there  is  evidence  to  support  the 
finding  of  the  jury  as  to  notice.     Cites  1  Dmvl.,  N.  5.,  555. 

The  only  purpose  that  would  be  effected  by  a  notice  has 
been  accomplished  in  this  case,  as  the  city  actually  had  an  op- 
portunity to  make  an  effort  to  indemnify  themselves. 

Young,  C.  J.,  now  (January  6th,  1877),  delivered  the  judg- 
ment of  the  Court : 

We  have  looked  into  the  matter  carefully,  and  all  agree  that 
the  want  of  notice  is  fatal. 


KINNEY  (Assignee),  v,  DUDMAN. 

Wliere  Jnd^fmeiit  li  far  defendant,  and  plaintiff,  appealing,  wishea  to  itay  «xeeDtl«B  ftr 
defendant'a  ooata,  he  nait  gire  Moorltjr  for  $760,  or  |2M  la  addition  to  the  1600  praaeribai  If 
>"  The  Sapreme  and  Szoheqner  Ooarta  Act." 

On  Saturday,  Dec.  23rd,  1877,  Oraham  applied  on  behalf  of 
plaintiff*  who  had  given  notice  of  appeal,  for  further  time 
^thin  which  to  file  security  for  the  appeal. 


Digitized  by 


Googk 


DECEMBER  TERM,  1876-  7.  377 

The  Court  having  taken  the  application  and  the  question  of 
the  amount  of  the  security  to  be  given  into  consideration,  sub- 
sequently, (March  6th,  1877,)  per  Sir  Wiluam  Young,  C.  J., 
delivered  judgment : 

Where  judgment  is  for  defendant,  and  the  plaintiff,  appeal- 
ing, desires  to  stay  execution,  he  must  give  security  for 
$250,  in  addition  to  the  $600  required  by  the  Dominion  Act. 
That  is  the  rule  adopted  by  this  Court.  If  the  plaintiff  there- 
fore desires  to  stay  execution,  the  bond  must  be  for  $750. 


WEEKS  V.  BONHAM. 

Where  a  rammons  for  aelling  llqnor  oontraTy  to  law  was  laBoed  by  two  Justices  of  the 
Pcaee,  and  the  cense  tried  before  one  of  them  and  a  Jostloe  who  had  not  signed  the  summons. 
HHd,  that  the  conv  etion  mnet  be  set  as»de. 

This  cause  came  before,  the  full  Court  under  the  following 
circumstances,  as  reported  by  Smith,  J. 

"  This  was  an  appeal  cause  tried  before  me  at  Shelbume,  in 
September  last.  I  confirmed  the  judgment  below  for  the  plain- 
tiff, which  was  a  conviction  for  selling  intoxicating  liquors  con- 
trary to  law.  Mr,  MacCoy,  on  behalf  of  the  defendant,  made 
a  preliminary  objection  before  proceeding  with  the  trial, 
which  he  aftei'wardB  renewed  at  the  close  of  the  plaintiff's 
case,  that  the  summons  was  issued  by  two  Magistrates, 
named  Jacob  Locke  and  Austin  Locke,  whereas,  it  is  admitted, 
it  was  tried  and  conviction  signed  by  Jacob  Locke  and  John 
M.  Dale,  against  the  protest  of  the  defendant's  attorney.  An 
application  for  a  rule  was  strongly  urged,  which  I  at  last  as- 
sented to  give  on  this  ground  alone." 

Meagher,  (with  whom  was  MdcCoy,  Q.  C.J  in  support  of  rule 
— The  summons  commands  the  defendant  to  "  appear  before 
ua"  i.  e.,  the  magistrates  signing  the  writ.  Under  Sec.  21  of 
Chap,  91,  R.  8,,  the  defendant  is  directed  to  file  the  particulars 
of  his  set-off,  if  any,  before  one  of  the  magistrates  issuing  the 
writ ;  suppose  the  magistrate  before  whom  the  set-off  is  filed, 
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does  not  attend  the  trial,  the  defendant  would  find  it  difficult 
to  get  the  benefit  of  his  •jet-otf.  S  T,  R, 38 ;  Potters  Divarris, 
276.  (Young,  C.  J. — ^The  statute  under  which  the  conviction 
was  given  provides  that  no  conviction  shall  be  set  aside  for 
any  formal  objection.  This  is  an  objection  to  a  mere  matter 
of  form.)  It  is  an  objection  to  the  jurisdiction.  If  the 
Court  below  had  no  jurisdiction,  then  the  judgment  of  the 
Supreme  Court  falls  with  the  conviction  below. 

MacCoy. — ^The  point  is  important  as  afiecting  the  right  of 
magistrates  to  try  causes  generally  on  summonses  not  issued 
by  them.    BroonCs  Legal  Max,,  841. 

Young,  C.  J.,  now  (March  6th,  1877,)  delivered  the  judg- 
ment of  the  Court  : 

This  is  a  summons  under  the  License  Act,  R  S.,  ch.  75,  signed 
by  two  Justices,  but  tried  and  a  conviction  had  before  one  only 
of  those  two,  and  another  Justice  sitting  in  room  of  the 
second  Justice  who  had  signed.  Section  23  provides  that 
penalties  may  be  recovered  ''  in  the  same  manner  and  with 
"  the  like  costs  as  if  they  were  private  debts."  Now  the 
Justices  Act,  R.S.,  ch.91,  sec.  38  declares  that  "executions,  when 
"  practicable,  shall  be  signed  by  the  two  Justices  who  Issued 
"  the  mesne  process  and  tried  the  cause,"  and  we  think  that 
unless  some  special  reason  is  shewn,  the  cause  must  be  tried 
by  the  same  two  Justices  who  signed  the  writ.  No  reason  for 
the  change  is  shewn  here,  and  the  only  question  is,  whether 
under  sec.  31  of  ch.  7o,  this  is  a  substantial  or  only  a  formal 
objection.  On  the  whole  we  think  it  better  to  extend  the 
same  rule  to  the  License  law  as  to  other  cases ;  but  as  the 
point  was  doubtful  as  well  as  new,  we  set  aside  the  conviction 
without  costs. 
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In  Re  ESTATE  OF  MITCHELL,  INSOLVENT. 

Under  aeo.  67  of  the  Inaolvent  Act  of  1869.  and  tec.  91  of  the  Insolvent  Act  of  1875. 

Hdd,  that  a  clerk  and  two  employes  who  had  left  or  been  dismissed  from  the  service  of 
an  Insolvent  sixteen,  twenty-one,  and  thirty-five  months,  respectively,  before  his  assignment 
— eonld  not  be  oollooated  on  the  dividend  sheet  by  speoial  privilege  for  arrears  of  salary  and 
wages. 

This  was  an  appeal  from  a  decision  of  the  Judge  of  Pro- 
bate and  Insolvency  for  the  County  of  Hants,  giving  a  pre- 
ferential claim  to  three  claimants,  Fitch,  a  book-}ceeper,  and 
two  others,  laborers,  in  the  employ  of  the  Insolvent,  Mitchell, 
but  who  had  left  the  employ,  or  been  dismissed,  some  time 
before  the  insolvency. 

Ritchie,  Q.  C  in  support  of  appeal. — The  only  case  in  point 
is  ex  parte  Saunders,  cited  in  Smith's  Master  and  Servants^ 
under  the  Act  of  6  Geo.  IV.,  p.  448. 

Sedgewidc,  contra, — Our  Act  of  1869,  sec.  67,  is  similar  to 
the  English  Act  of  6  Geo.  IV.  In  England  they  have  changed 
the  statute  since  that  time. 

In  Montague  Jh  McArthur,  100,  ex  parte  Grellinger,  the  Vice 
Chancellor  says  the  section  relating  to  preference  of  employes 
must  be  construed  liberally. 

One  of  these  men  left  actually  because  he  could  not  get  his 
pay.  In  2  Montague  A  Ayrton,  684s  ex  parte  Saunders,  a 
derk  left  six  months  before  the^^  because  his  employer  had 
made  an  assignment  of  his  estate  in  trust,  and  it  was  held  that 
his  leaving  was  involuntary,  and  his  claim  was  allowed.  S 
Deacon's  Sep.,  563. 

Under  the  Act  of  1875  the  trader  cannot  make  a  voluntary 
assignment;  under  Mr.  Ritchie's  contention  he  will  be  ob- 
liged to  keep  on  all  his  employes  to  the  detriment  of  his 
estate,  until  a  demand  under  the  act  is  made  by  a  creditor, 
in  order  to  give  them  a  preference. 

Robeson  on  Bankruptcy  and  cases  there  cited. 

Ritchie,  Q,  C,  in  reply. — There  is  a  distinction  between  the 
English  Act  and  ours.  The  claimants  do  not  come  within 
the  terms  of  our  Act,  which  speaks  of  the  then  current  year 
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of  service.     There  is  no  contention  that  Mitchell  was  insol- 
vent when  claimants  left  his  employ. 

Smith,  J.,  now  (March  6th,  1877),  delivered  the  judgment 
of  the  Court. 

This  was  an  appeal  from  the  decision  of  the  Judge  of  Pro- 
bate for  the  County  of  Hants.  It  first  came  before  me  at 
Chambers,  and,  as  I  thought  it  involved  a  question  of  some 
nicety  and  importance,  I  preferred  it  to  be  settled  by  the  full 
Court  under  sec.  28  of  the  Insolvent  Act  of  1875. 

The  claimants  in  this  case  contend  that  they  ought  to  be 
collocated  in  the  dividend  sheet  of  the  insolvent,  MitcheU's, 
estate  by  special  privilege,  for  arrears  of  salary  and  wages, 
under  the  67  sec.  of  the  Insolvent  Act  of  1869  and  91  sec.  of 
the  Act  of  1875,  and  their  claims  were  so  allowed  by  the 
aforesaid  Judge.  John  C.  Fitch  had  been  in  the  employ 
of  the  insolvent  in  the  capacity  of  book-keeper,  up  to  June, 
1872,  and  was  then  dismissed,  for  the  sole  reason,  as  he 
alleges,  to  make  room  for  his  employer's  son-in-law.  He 
received,  after  having  been  so  dismissed,  on  account  of 
salary  due  him,  in  two  payments,  $250,  leaving  $266  due 
him  at  the  date  of  the  assignment  in  bankruptcy  ;  and,  for 
four  months  arrears,  if  his  contention  was  correct,  he  would 
be  entitled  to  $200.  MitcheU  assigned  on  the  13th  Nov.,  1873. 
The  claimant  Bell  was  employed  by  MitcheU  as  a  mill-wright, 
and  left  his  position  as  an  employe  of  said  Mitchell  in  Feb'y 
or  March,  1872,  because,  as  he  states,  he  was  unable  to  get  his 
wages.  At  the  date  of  the  assignment  there  was  due  him 
$81.41.  The  claim  qt  the  other  applicant,  John  Bovvers,  was 
agreed  to  be  proved  by  the  testimony  of  Bdl.  On  examina- 
tion by  Mr.  Sedgewick  of  'this  witness,  it  appears  that  Bowers 
left  his  employment  as  fireman  with  the  insolvent  in  Dea, 
1870,  with  $15.67  due  him.  It  is  thus  shewn  that  Fiteh  was 
dismissed  from  his  employ  some  16  months, — BM  loft  twenty- 
one  months  and  Bowers  nearly  three  years  before  the  date  of 
the  bankrupt's  assignment.  It  was  contended  on  behalf  of 
the  claimants  before  the  learned  Judge  of  Probate  that  the 
statute  did  not  confine  these  preferential  claims  for  arrears  of 
wages  to  "  clerks  and  other  persons  in  the  employ  of  the  In- 
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solvent "  at  the  time  of  the  assignment :  and  the  judge  so 
decided  I  have  looked  carefully  at  such  cases  as  I  have  had 
access  to,  and  perused  attentively  the  Imperial  and  Provincial 
statutes  referred  to  at  the  argu  ment,  and  I  regret  to  be  unable 
to  coincide  with  this  decision. 

I  do  not  understand  it  to  be  within  either  the  letter  or  the 
spirit  of  our  insolvent  law  to  enable  persons  who  were  in  the 
employ  of  the  insolvent  at  an  antecedent  period  to  the  assign- 
ment, to  claim  the  special  privilege  of  being  treated  as  prefer- 
ential creditors  for  arrears  of  wages,  over  the  heads  of  persons 
whose  debts,  perhaps,  had  but  a  recent  creation,  and  whose 
goods  might  be  taken  to  satisfy  this  preference.  Both  sec.  67 
of  the  Act  of  1869,  and  sec.  91  of  the  Act  of  1875  refer  to 
"  clerks  and  other  persons  in  the  employ  of  the  insolvent,  and 
about  his  businass  and  trade,"  and  surel  y  we  cannot  read  this  as 
meaning  persons  who  have  ceased  to  be  in  his  employ  months 
and  years  before.  To  hold  this  would  be  open  to  grave  objec- 
tion as  repugnant  to  the  object  of  our  legislation  on  the  sub- 
ject and  inconsistent  with  the  plain  meaning  of  the  law.  The 
clause  in  the  Act  of  1875  not  only  limits  the  arrears  for  which 
employes  can  claim,  but  adds, — '*  also  for  such  salary  or  wages 
"  for  a  period  not  exceeding  two  months  of  the  unexpired  por- 
"  tion  of  the  then  current  year  of  service,  during  which  period 
"  they  shall  be  bound  to  perform,  under  the  direction  of  the 
"  assignee,  any  work  or  duty  connected  with  the  affaire  of  the 
**  insolvent,  and  which  the  insolvent  himself  might  have 
"directed  them  to  perform  under  their  respective  engage- 
"  ments ;  and  for  any  other  claim  they  shall  rank  as  ordinary 
"  creditors." 

I  am  not  aware  that  this  portion  of  the  clause  in  the  Act  of 
1875  was  brought  to  our  notice  on  the  argument,  but  it  is 
clear  that,  if  the  decision  of  the  Judge  of  Probate  is  upheld, 
this  condition  or  duty  imposed  on  the  preferred  parties  would 
in  such  cases  be  rendered  entirely  inoperative  and  useless.  I 
think  the  decision  of  the  learned  Judge  below  must  be  re- 
versed. 
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COOPER  V.  MYLNE. 

The  Oounty  Court  hu  power  to  grant  relief  under  the  sections  of  the  Praotiee  Act  "ef 
interpleader." 

Meagher,  now  (February  27th,  1877),  moved  under  sectiotB 
360,  361  and  368  of  chap.  94,  R.  S.,  for  the  protection  of  the 
Sheriff  of  Colchester,  in  two  causes  brought  against  him  by 
writ  issued  out  of  the  County  Coui-t  for  the  alleged  conver- 
sion of  certain  goods  seized  under  writ  of  replevin. 

YodNG,  C.  J. — The  question  is  whether  the  County  Court 
has  not  jurisdiction  in  the  cause. 

Meagher, — It  is  doubtful  whether  the  County  Court  has 
jurisdiction. 

Young,  C.  J.,  now  (March  6th,  1877),  delivered  the  judg- 
ment of  the  Court  : 

Execution  out  of  this  Court — seizure  of  goods  in  defend- 
ant's premises  thereunder,  and  sale  thereof — ^proceeds  in  the 
hands  of  Sheriff  of  Colchester — Trover  by  Dan.  Miller  «. 
Sheriff  in  County  Court — Damages  $150 — affidavits  by  Sheriff 
and  under  Sheriff,  under  Interpleader  Act,  Ch,  94,  ii.  S.,  Sec. 
360,  &c.  These  sections  are  founded  on  1  &  2  Wm.  IV,,  ck 
68,  and  C.  L,  P.  Act,  1860,  and  were  first  introduced  here  by 
R.  S.,  1851,  ch.  149,  and  Act  of  1872,  ch.  20. 

The  words  "  any  court "  in  sec.  360  and  368  refer  in  the 
Act  1  &  2,  Wm.  IV.,  to  the  courts  at  Westminster,  and  in  the 
Act  of  1860,  to  the  superior  courts  and  the  Courts  of  Coni- 
raon  Pleas  at  Lancaster  and  Durham.  In  England  the  appli- 
cation should  be  made  to  the  Court  in  which  the  action  against 
the  applicant  is  pending — Arch,,  1396,  and  where  there  are  ac- 
tions in  two  courts,  the  defendant  must  apply  to  each  sepa- 
rately. 1  Dowl  P,  a,  152,  3  Dowl  143.— Under  the  13  sec  of 
the  County  Court  Act,  1874,  the  practice,  forms,  and  modes  of 
procedure  in  the  Supreme  Court,  when  not  otherwise  provided 
for,  shall  be  observed  in  the  County  Court. 

The  County  Court,  therefore,  has  jurisdiction  in  cases  of 
interpleader, and  must  be  applied  to  in  this  case.  It  alone  has  the 
power  to  regulate  the  proceedings  in  a  cause  regularly  before  it 
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IN  KE  APPLICATION  OF  WEEKS. 

The  Court  refoaed  to  allow  a  law  student's  artioles  of  apprenticeship  to  be  t\ed,  nunc  pro 
tune,  where  they  had  not  been  filed  at  the  time  of  their  ej^ution. 

Weeks  passed  his  examinatioh,  preliminary  to  being  articled 
as  a  law  student,  in  December,  1875,  and  articled  himself  to 
an  attorney  practising  at  Windsor.  The  usual  indenture  of 
apprenticeship  was  executed,  but,  through  inadvertence,  was 
not  filed  according  to  law.  It  had  been  handed  to  an  attorney 
to  be  taken  to  Halifax  and  filed,  and  mislaid  by  him.  The 
facts  of  its  not  being  duly  filed  was  not  known  to  Weeks,  who 
served  under  the  articles  from  the  time  of  their  execution  un- 
til a  year  later  he  came  to  Halifax  and  wished  to  have  his 
articles  transferred  to  another  attorney. 

W.  R,  Foster y  during  the  December  Term,  1876-7,  made  an 
application  on  behalf  of  Weeks,  to  have  a  fresh  indenture 
made  and  filed  as  of  the  previous  year,  so  that  he  should  not 
lose  the  benefit  of  the  year  s  service  as  an  articled  clerk. 

Young,  C.  J.,  now  (March  6th,  1877,)  delivered  the  judg- 
ment of  the  Court : 

We  regret  that  we  have  no  authority  to  giant  this  applica- 
tion. We  have  no  doubt  of  the  integrity  of  the  statements 
upon  which  it  is  based ;  but  it  would  be  too  dangerous  a  pre- 
cedent to  allow  documents  of  this  description  to  be  filed  as  of 
the  time  when  they  should  have  been  filed. 


CHURCH-W^ARDENS  OF  PARRSBORO'  v.  KING. 

Bole  of  Coart  for  reference,  ordbring  inter  alia— 

la.  "  That  the  arbitrators  shall  have  power,  Ac. ,  to  examine,  ftc,  and  make  an  award  ,either 
■eparatdy  or  in  one,  of  and  oonoeming  all  acoounte  respecting  the  receipts  and  diskurse- 
roente  of  monejra  received  from  the  interect,  renting  and  sale  of  the  glebe  and  church  lands 
and  the  buildings  thereon  at  Parrsboro'.  by  the  late  Bev.  W.  B.  K.  or  his  agents,  or  by  the 
defendant  as  hia  executrix,  and  all  and  every  matter  oonneoted  therewith  or  pending  of  and 
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between  the  said  parish  of  St.  Q.  and  the  said  W.  B.  K.,  or  the  defendant  as  exeeotarix  or 
otherwiae.*'  Award,  "  that  the  aefen.d  nt  do  pay  to  the  plalntifb  the  enm  of  one  dollar  la 
fall  of  the  same." 

lb.  '*  That  the  said  arbitrators,  kc,  shall  have  power  to  order  jadgment  to  be  entcfed  ta 
this  cause  either  for  the  plaintiff  oi  the  defendant,  with  or  without  oosts,  or  toorder  jodgncvt 
to  be  entered  both  for  plaintifT  and  defendant,  with  or  without  coets,  as  they  shall  find  the 
several  issues  either  for  or  a^init  either  party."  Award,  "  that  judgment  be  entered  for  the 
pliUiitiff  for  the  sum  of  one  dollar,*  and  that  the  defendant  pay  all  the  costs  of  the  refeicnce 
and  award.  * 

2.  <'  That  the  said  arbitrators  shall  har£  like  power,  Ac,  to  bear,  &e.,  and  mske  sa 
award  of  and  concerning  the  receipt  and  disbursement  of  moneys  received  for  the  sale  of 
the  school  Undsat  Farrsboro*,  and  rents.  Issues  and  profits  of  the  aame  and  every  msttar 
connected  therewith,  adjusting  the  accounts  and  settling  the  balance  due  thereon."  Awnd, 
"  that  the  defendant  is  indebted  to  the  plaintiff  as  such  executrix  on  the  said  school  moMjs. 
In  the  sum  of  tl400.  and  that  the  9aid  defendant  do  pay  to  the  plaintUEs  the  aaid  som  sf 
$1400,  and,  that  judgment  be  entered  for  the  plaintiff  for  that  amoant." 

Held,  that  the  award  was  bad  as  to  submission  1,  a.,  in  that  it  did  not  exhibit  on  hs 
face  or  by  necessary  implication  from  what  appeared  in  it,  that  the  several  matters  refetred 
to  in  such  submission  were  finally  adjusted  and  settled. 

That  the  award  was  bad  as  to  submission  1,  6.,  inasmuch  as  the  arbitrators  hid  exceeded 
their  powers  in  giving  costs  of  the  rrference  and  award. 

That  the  award  was  bad  ss  to  submission  2,  on  the  same  ground  as  applied  to  the  award 
under  1,  a.,  and  because,  while  It  found  against  defendant  as  executrix,  it  direrted  jodgnMtft 
against  her  absolutely. 

An  action  of  ejectment  was  brought  by  the  Churchwardens 
of  St.  George's  Parish,  Parrsboro',  against  Alida  King,  ex- 
ecutrix of  the  late  Rector  of  the  Parish,  Rev.  W.  B.  King, 
deceased.  There  being  several  matters  in  difference  between 
the  plaintiffs  and  the  defendant,  respecting  church  and  school 
lands,  and  the  proceeds  and  issues  thereof,  they  agreed  to  sub- 
mit them  to  arbitration,  and  the  submission  was  made  a  rule 
of  Court,  under  Ch.  109,  R.  S.  The  arbitrators  made  an  award, 
which  the  defendant  moved  to  have  set  aside.  The  points  of 
the  submission  and  award  in  controversy  at  the  argument,  are 
given  in  the  head  note  above. 

McDonald,  Q.  0.,  on  Saturday,  February  I7th,  1877,  moved 
to  make  absolute  rule  nisi  to  set  aside  the  award. 

By  award  1,  I  mean  in  ejectment  and  for  the  glebe  lands  ; 
Award  2,  school  lands,  $1400.  One  clause  of  the  reference, 
applying  to  both,  is  that  the  arbitrators  can  enter  judgment 
with  or  without  costs,  or  for  both,  or  as  they  find  issues.  In 
award  2,  tfiey  find  no  award  with  reference  to  the  cods. 
(Meagher. — That  point  is  not  taken  in  the  rule).  It  is.  Thai 
is  inconclusive,  and  a  want  of  finality.  I  ask  for  the  benefit 
of  the  strictest  principles^  if  necessary,  in  behalf  of  the  de- 
fendant. The  objection  pointed  out  would  be  fatal  It  may 
be  argued  that  the  clause  as  to  costs  in  No.  1,  may  supply  the 
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want  in  number  2.  I  admit  that  there  may  be  cases  tend- 
ing to  show  that,  if  one  award  ijs  good  and  the  other  bad,  the 
awards  will  be  separated. 

Award  1,  as  to  ejectment,  is  conclusive  enough,  but  it 
Btands  tacked  on  what  is  the  most  impoi-tant  thing  in  the  suit. 
Defendant's  account  against  the  Churcfi-wardens  was  810,000. 
They  were  bound  to  state  in  the  award  all  the  particulars  as 
to  the  accounts  between  the  parties,  distinguishing  the  liabil- 
ities in  the  manner  directed  by  the  submission,  whether  as 
executor,  individually,  or  otherwise.  Russell,  251  ;1  Nev.  <Ss  P. 
288 ;  6Ad.  dk  E„  119 ;  7  Exch,,  80 ;  3  B'mg.,  N.  G.  874 ;  4 
£ing.,  N,  C,  37  ;  6  Doivl,  P.  0.,  247  ;  Jaines,  N.  8.  R,  456  ; 
Fisher,  262;  3  Ad.  &  El,  295  ;  9  3L  it  TT.,  161 ,  3  M,  i;  Tf., 
1S9. 

Meagher,  contra. — The  point  as  to  costs  is  not  taken  in  the 
rule.  There  is  nothing  as  to  costs  in  the  rule.  The  objections 
must  be  taken  specifically.  In  this  reference  there  was  one 
suit  which  was  decided,  then  an  enlargement  of  the  rule  and 
reference  of  a  number  of  mattei*s.  In  one  award  they  awarded 
41400  to  plaintiff;  in  the  other,  costs  of  the  suit  and  of  the 
award.  There  is  not  a  tittle  of  evidence  to  show  injustice  in 
the  award.  Had  there  been  any,  it  would  have  been  shown  by 
a  host  of  affidavits.  It  is  a  unanimous  award,  concurred  in  by 
the  party  nominated  by  the  defendant  herself  as  her  judge. 

If  the  accounts  were  not  settled  for  thirty-five  years,  it  was' 
the  fault  of  the  testator. 

The  arbitrators  are  allowed  to  make  two  awards  or  one. 

The  rule  does  not  take  the  grounds  specifically  enough,  but 
states  them  in  the  most  general  manner  possible,  It  is 
ordered  that  the  "  award  or  awards"  be  set  aside.  Both  or 
one  ?  They  are  two  separate  papers.  How  can  I  meet  that  ? 
The  rest  of  the  rule  is  of  that  same  character.  That  is  not 
sufficient.    Russell,  666. 

The  Court  will  coTistrue  the  award  liberally,  and  presume 
that  it  is  good, — that  is,  liberally  with  a  view  to  upholding  it 
and  making  it  final.    Russell,  671,  672 ;  Id.,  255,  256. 

Those  matters  as  to  which  it  is  claimed  that  no  award  was 
made  were  considered  by   the   Arbitrators,  and  the  Court 
must  presume  that.    Russell,  255,  256. 
85 
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{Meagher  proposes  to  read  affidavit  to  show  that  it  makes 
no  diflFerence  whether  the  award  distinguishes  between  the 
liabilities,  individually  and  as  executor.  McDoTiald,  Q.  G,  ob- 
jects. Cites  Russell,  252.  McDonald,  J. — To  justify  the  Ar- 
bitrators, that  fact  should  be  shown  to  have  been  before  them. 
It  is  not  sufficient  to  show  that  it  is  the  fact.) 

The  reference  provides  that  all  matters,  individual  and  as 
executrix,  be  referred. 

The  suit  is  against  her  as  an  individual,  and  the  award  is 
against  her  as  an  individual,  and  the  Court  must  presume  that 
the  liability  is  the  same,  or  else  that  thei*e  is  no  liability  as 
executrix. 

Her  liability  is  the  same  in  either  capacity. 

(Young,  C.  J. — Then  why  do  they  distinguish  in  the  sub- 
mission ?) 

The  arbitrators  do  distinguish  in  one  award,  and  in  the  other 
they  do  not  mention  any  distinction.  Therefore  the  Court 
must  presume  that  in  the  latter  case  the  liability  found  is 
individual.  It  must  be  presumed  that  the  one  award  covers 
everything  against  her  as  an  executor,  and  the  other,  every- 
thing against  her  as  individual.  The  suit  against  her  was  as 
an  individual.    Russell,  247  ;  Id.y  258,  259. 

The  submission  leaves  it  optional  to  find  against  her  as  in- 
«dividual  or  as  executor. 

In  a  number  of  the  cases  referred  to  the  terms  of  submission 
were  altogether  difierent  from  those  here. 

McDonald,  Q.  C,  in  reply. — The  arbitrators  were  bound  to 
determine  the  question  of  costs  on  each  several  issue.  The 
only  citation  as  to  this,  by  Mr.  Meagher,  was  Russell,  666,  as 
tto  the  want  of  specific  character  of  the  objection.  The  grounds 
stated  there  as  insufficient,  are  not  as  specific  as  those  here. 
RusseU,  380,  381. 

As  ■  to  the  defendant's  characters, — as  executrix  and  in- 
dividually,— supposing  her  to  have  a  private  fortune,  she 
would  be  liable,  under  that  award,  for  the  whole  amount,  where- 
as the  estate  might  not  be  worth  anything  like  the  amoont 
found  to  be  due  by  the  arbitrators. 

The  ground  taken  might  apply  to  the  costs  of  the  action, 


Digitized  by 


Googk 


DECEMBER  TEKM,  1876-7.  387 

which  was  against  her  personally,  but  it  could  not  apply  to 
the  costs  of  reference,  which  were  another  matter  altogether. 

(Young,  C.  J. — Do  you,  Mr.  Meagher,  say  that  the  $1400  is 
to  be  entered  against  her  as  executrix,  with  costs  de  bonis  pro- 
priis;  ^should  not  the  award  declare  ?  Meagher. — Ferguson  <v. 
BuU&i'  is  authority  for  the  payment  -de  bonis  propHis,) 

There  are  several  different  subjects  in  the  submission,  rent, 
purchase  money,  interest,  &c.,  and  yet  there  is  no  disiincttm 
drawn  in  the  award  at  all. 

WiLKiNS,  J.,  now  (March  &th,  1877),  delivered  the  judgment 
of  the  Court : 

An  action  of  egectment  to  recover  from  defendant  posses- 
■sion  of  certain  land  at  Parrsbore'  bad  been  brought  by  these 
plaintiffs,  and  had  resulted  in  the  rule  of  reference  afterwards 
entered  into,  respecting  the  ejectment  and  all  matters  in  dif- 
ference between  the  parties. 

The  following  are  the  terms  of  the  rule  so  far  as  the  same 
tio  not  respect  the  matter  submitted  touching  the  school  lands 
referred  to  therein,  which  will  be  considered  presently  :  "  It 
is  further  ordered  and  agreed  that  the  said  arbitrators  shall 
have  full  power  and  authority  to  examine,  investigate,  and  take 
evidence  upon  and  make  ^n  award,  either  separately  or  in  one, 
of  and  concerning  ^11  accounts  respecting  the  receipts  and  dis- 
bursements of  moneys  received  from  the  interest,  renting  and 
sale  of  the  Glebe  and  chwrch  lands  and  the  buildings  thereon 
at  Parrsboro',  by  the  late  Revd,  W.  B.  King  or  his  agents,  or 
by  the  defendant  as  his  executrix,  and  all  and  every  matter 
connected  therewith  or  pending  of  and  between  the  said 
Parish  of  St.  George  and  the  said  Rev,  TT.  B,  King,  or  the 
defendant,  «s  executrix  or  otherwise."  The  matters  under 
review  have  been  brought  before  us  by  a  rule  nisi  to  set  aside 
*the  award,  founded  on  an  affidavit  of  Mr.  McDonald.  It 
fiiates  that  the  defendant  is  the  widow  of  the  late  Rector  of 
ihe  Parish  of  Parrsboro',  and  also  executrix  of  his  last  will 
and  testament ;  tKat  she  claimed  that  large  amounts  were  due 
her  late  husband  in  his  life-time  by  the  plaintiff  corpora- 
tion, and  to  her  as  his  executrix,  and  also  in  her  individual 
capacity  ;  that  the  accounts  between  the  said  plaintiff  eor- 
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poration  and  the  late  Mr.  King  in  his  life-time  and  the  said 
plaintiff  and  the  defendant  as  such  executrix  since  the  death 
of  her  husband  were  fully  investigated,  and  that  the  arbitra- 
tors made  their  award  in  writing.  These  allegations  of  Mr. 
McDonald  are  not  denied.  The  sufficiency  and  l^ality  of  the 
award  are  questioned.  Looking  at  the  terms  of  the  reference 
above  noticed,  and  having  respect  to  this  one  branch  of  the 
submission,  the  primary  question  suggested  is,  what  the  arbi- 
trators were  required  to  shew  in  their  award  to  satisfy  the  in- 
tent and  meaning  of  the  parties  when  they  adopted  those 
terms.  Obviously  it  was  required  that  the  award  should 
shew  how  questions  of  account  and  indebtedness  stood  ;  first, 
between  the  plaintiff  corporation  and  the  late  Mr.  King  or  his 
agents  at  the  time  of  his  death,  as  respects  his  or  their  receipts 
and  disbursements  as  regards  interest,  renting  and  sale  of  the 
Glebe  and  Church  lands  and  buildings  thereon  at  Parrsboro' ; 
second,  how  questions  of  account  and  indebtedness  stood,  at 
the  time  of  the  submission,  between  the  plaintiff  corporation 
and  this  defendant  in  lier  character  of  executrix  as  respects 
her  receipts  and  disbursements  as  regards  interest,  renting  and 
sale  of  the  Glebe  and  Church  Lands  and  ^buildings  thereon  ; 
third,  how  accounts  stood  and  what  the  indebtedness,  if  any, 
was  at  the  time  of  the  submission  between  the  Parish  of  St 
George  and  the  deceased,  or  between  the  Parish  and  the  de- 
fendant as  executrix,  or  between  the  Parish  and  defendant 
otherwise  than  in  her  representative  character,  so  that  the 
award  should  exhibit  on  its  face  or  by  necessary  implication 
from  what  appears  in  it,  that  those  several  matters  in  difference 
were  severally  by  the  arbitrament  finally  adjusted  and  settled 
Such,  however,  as  I  think,  is  not  the  result  of  the  award,  which 
is  in  terms  as  follows  : — "  And  whereas  under  and  by  virtue 
of  the  said  rule  of  court  all  accounts  respecting  the  receipt 
and  disbursements  of  all  moneys  received  from  the  interest 
rent  and  sale  of  the  Glebe  and  church  lands  at  Parrsboro'  by 
the  late  Eev.  W.  B.  King,  or  his  agents,  or  by  the  defendant  as 
his  executrix,  were  also  referred  to  us,  as  well  as  all  aoooonts 
and  differences  between  the  said  Parish  of  St.  George  and  the 
said  defendant  individually,  and  whereas  we  have  heard  the 
said  parties,  their  witnesses,  evidence,  counsel  and  attorneys,  of 
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and  respecting  the  same,  and  have  duly  weighed  and  con- 
sidered the  same ;  now,  therefore,  we  do  award  as  follows, 
that  is  to  say :  that  the  defendant  do  pay  to  the  plaintiff  the 
sum  of  one  dollar  in  full  of  the  same,  and  that  judgment  be 
entered  for  the  plaintiff,  for  the  said  sum  of  one  dollar," 

If  this  is  to  be  viewed  according  to  the  plain  meaning  of 
the  words  used,  the  award  says  in  effect,  as  respects  one  por- 
tion of  the  subject  of  our  inquiry,  viz ;  that  which  refers  to 
the  defendant's  individual  (not  representative)  indebtedness, — 
which  was  a  distinct  subject  of  submission — ^we  find  that  she 
owes  the  plaintiff  corporation  one  dollar.  It  sa*ys  nothing  more. 
Suppose  hereafter  she  were  sued  in  her  representative  character 
by  this  plaintiff  for  any  other  subject  of  their  present  claim  than 
this  last,  could  she  avail  herself  of  this  award  as  an  effectual 
l^al  defence  to  the  action  ? — It  appears  to  me  a  palpable  pur- 
pose of  the  submission  that  the  award  should  shew  that  which 
it  does  not  shew.  This  is,  moreover,  a  very  different  case 
from  a  class  of  cases  in  which  an  award  has  been  upheld  be- 
cause it^  disposed  of  one  of  many  matters  submitted  where 
other  nkatters  were  not  brought  before  the  arbitrators.  Here 
matters  were  brought  before  them  and  considered,  respecting 
which  the  award  is  silent.  It  may  be  the  arbitrators  were  un- 
able to  arrive  at  a  conclusion  respecting  the  other  matters 
brought  before  them,  and  considered  : — If  so,  the  award  would 
be  on  that  account  clearly  bad  in  toto. — Before  passing  away 
from  this  first  branch  of  the  submission,  I  must  not  omit  to 
notice,  that  the  arbitrators,  after  awarding  as  above,  proceed 
to  award  and  adjudge  in  terms  that  the  defendant,  whom  they 
had  required  to  pay  one  dollar,  do  pay  aU  the  costs  of  reference 
and  award.  Observe,  in  connection  with  this,  the  power  of 
the  arbitrators  respecting  an  award  of  costs  is  thus  expressed  : 
**  The  said  arbitrators  or  any  two  of  them,  shall  have  power  to 
order  judgment  to  be  entered  in  this  cause  either  for  the  plain- 
tiff or  the  defendant  with  or  without  costs,  or  to  order  judg- 
ments to  be  entered  both  for  plaintiff  and  defendant,  with  or 
without  costs,  as  they  shall  find  the  several  issues  eiiherfor  or 
against  either  party ."  It  must  be  taken  that  the  judgment  for 
the  dollar  is  to  be  entered  up  without  costs : — ^But  the  defendant, 
as  we  have  seen,  is  required  out  of  her  own  pocket  to  pay  all 
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the  costs  of  the  reference  and  award.  Control  over  the  quea- 
tion  of  costs  was  givBn  to  the  arbitrators  only  as  they  should 
find  the  several  issues  either  for  or  against  either  party.  It 
does  not  appear  on  what  issue  they  have  found  that  the  defend- 
ant should  pay  the  one  dollar, awarded  to  be  paid  by  her,and  yet. 
without  such  finding  by  the  award  which  we  hav^  been  con- 
sidering, she  is  required  to  pay  all  the  costs  of  the  reference- 
and  award.  RxissdL  says  (p.  354) :  ''  When  a  cause  alone  or  a 
cause  and  all  matters  in  difference  are  referred,  and  nothing  is 
said  in*  the  submission  respecting  costs,  the  arbitrator  ha&  an 
implied  authority  to  adjudicate  respecting  tlje  cast»  of  the- 
cause,"  (here  we  have  seen  there  can  be  no  implication,  as  a 
limited  authority  is  expressed)  "  but  not  of  the  reference  or 
award,"  and  each  party  must  bear  his  ow»  expenses  of  the  re- 
ference, and  is  liable  to  half  the  costs  of  the  award.  The- 
award  among  other  matters,  not  before  noticed,  awarded  that 
the  plaintifis  are  entitled  to  recover  the  lands  claimed  in  the 
writ  of  ejectment  in  this  cause  and  ordered  that  judgment  in 
ejectment  should  be  entered  for  the  plaintiff  with  costs  of  suit> 
The  rule  of  submission  contained  this  further  clause:  "It  is  fur- 
ther ordered  and  agreed  that  the  said  arbitrators  shall  have  like 
power  and  authority  to  hear,  examine,  investigate  and  take  evi- 
dence upon  and  make  an  award  of  and  concerning  the  receipt 
and  disbursement  of  uKHieys  received  for  the  sale  of  the  school 
lands  at  Parrsboro'.  and  rents,,  issues  and  profits  of  the  same,, 
and  every  matter  connected  therewith,  adjusting  the  accounts 
and  settling  the  balance  due  thereon — provided!  that  in  sueb 
last  mentioned  case  their  award  or  that  of  any  two  of  them, 
shall  be  separate  and  apart  from  any  other  award  or  awards 
in  this  suit."  Under  thh  provision  they  made  a  separate  award 
as  follows : — ''  We  do  award  that  the  defendant  is  indebted  to 
the  plaintiff  as  such  executrix  on  the  said  school  moneys  in 
the  sum  of  one  thousand  four  hundred  dollars,  and  we  do 
award  that  the  said  defendant  do  pay  to  the  plaintiff  the  said 
sum  of  fourteen  hundred  dtdlars,  and  that  judgment  be  en- 
tered for  the  plaintiff  for  that  amount." — Of  course,  the  sub- 
ject of  submission  to  which  this  award  refers  is  a  part  of  the 
one  general  submission  ;  and  the  words  ''  lUce  power  and  aa- 
thority,"  occurring  in  the  fourth  section  of  the  rule>  shew  that 
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all  the  other  provisions  which  I  have  noticed  must  be  consi- 
dered as  imported  into  that  section  and  read  as  a  part  of  it- 
All  my  observations,  therefore,  previously  made  with  reference 
to  the  first  award,  apply  equally  to  this  ;  except  that  the  sec- 
ond award  is  made  against  the  defendant  as  executrix.  This 
last  award  dii-ects  a  judgment  to  be  entered  against  the  de- 
fendant— not  against  her  de  bonis  testatoria,  si  non,  etc, — Yet 
the  whole  awarded  indebtedness  may  have  been  incurred  in 
her  husband's  life  time,  and  may  have  existed  at  his  death, 
and  there  may  be  no  assets  of  the  estate  sufficient  to  discharge 
the  amount  awarded. — ^From  the  very  nature  of  the  submis- 
sion it  involves  no  admission  of  assets. — Even  if  such  were 
involved,  and  even  if  there  were  sufficient  assets,  how  could 
the  defendant  justify  under  this  finding  of  the  arbitrators  ap- 
propriating them  to  the  payment  of  this  awarded  judgment, 
which  must  be  entered  up  against  herself  personally. 

Some  passages  in  Russell,  (4  edition)  p.  251,  and  following^ 
will  be  found,  having  an  important  bearing  on  the  subjects  of 
our  investigation.  Among  these  there  is  a  significant  one  in 
these  terms  : — "An  arbitrator  may  award  one  sum  generally 
in  respect  of  all  money  claims  submitted  to  him,  unless  the 
vnterUion  of  the  parties,  as  eocpressed  by  the  svibmission,  be 
that  he  is  to  award  separately  on  some  one  or  more  of  them,  or 
there  is  some  legal  necessity  for  his  avHX/rdimg  separately, — as. 
for  instance  to  determine  the  right  to  costs,"  (JRide  v.  Brydci 
L.  R.  1  Exch.  251.) 

We  are  of  opinion  that  the  rule  to  set  aside  the  award  must 
be  made  absolute  with  costs. 
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In  re  Reference  between  EATON  and  STEWART. 

Babmiaslon,  **  that  jndgment  should  be  entered  tbereoQ  with  oosts  §ot  tlie  putjia  i 
favor  the  award  should  be  made.'' 

Award  (made  a  rale  of  Court  under  B.  8.,  Oh.  110)  ootttalniog  the  folkrwfBg  ftndlBgi:— 

"1.  That  it  was  not  justifiable  for  Watson  Baton  to  advertise  doing  bosinea  in  th» 
Colonial  Market. 

"  2.    That  8tewart*8  rent  should  be  increased  one  hundred  dollars  per  ann«ni. 

"  3.  That  Stewart  should  deliver  up  to  Eaton  any  of  Eaton's  guarantees  then  held  bf 
Stewart. 

"  4.  That  the  debts  due  and  owing  th»  late  flnb  of  Stewart  and  BJatoUi  amoaollng  t» 
889.94,  be  ooUeeted  by  Eaton  and  retained  by  him  for  his  own  oae. 

"  6.  Tliat  the  balance  due  and  owing  by  Stewart  to  Baton  amounts  to  $16.70.  whidb 
Stewart  is  to  pay  Eaton  at  onoe. 

"6.  That  the  expenses  In  oonneetion  with  thfrarbit)«tion  and  law  ezpfmses  should  be 
borne  equally  by  SteWart  and  Eaton." 

JHdd,  that  the  Court  oonld  not  enter  judgment,  as  the  only  amount-  directly  awmrded  im. 
money  to  be  recovered  by  Eaton  from  Btewart  was  910.76,  which,  being  under  $SO.Oi,  waft 
below  the  jurisdiction  of  the  Court. 

The  parties  had  been  in  partnership  and  had  many  unsettled 
matters  between  tiiem  relating  to  their  partnership  and  to  other 
transactions,  including  a  dispute  as  to  the  centinuance  of 
Stewart's  tenancy  of  a  portion  of  the  Colonial  market,  which  he 
held  under  Eaton,  and  as  to  the  rental  to  be  paid.  To  settle 
all  disputes  they  joined  in  articles  of  submission  to  three  arbi- 
trators, which  provided  among  other  things  that  the  submis- 
sion with  the  award  m^ht  at  the  instance  of  either  party  b& 
mad«  a  rule  of  Court,  and  that  **^  judgment  should  be  entered 
thereon  with  costs  for  the  party  in  whose  favor  the  award 
should  be  made,  in  the  same  manner  as  if  the  verdict  of  a  ioij 
had  passed  therein." 

The  arbitrators  found  as  follows  ? — 

"  1.  That  it  was  not  justifiable  for  Watson  Eaton  to  adver- 
tise doing  business  in  the  Colonial  market." 

"  2.  That  Stewart's  rent  should  be  increased  one  hundred 
dollars  per  annum. 

"  3.  That  Stewart  should  deliver  up  to  Eaton  any  of  Eaton'* 
guarantees  then  held  by  Stewart. 

"  4.  That  the  debts  due  and  owing  the  late  firm  of  Stewvi 
and  Eaton,  amounting  to  S89i94,  be  collected  by  Eaton  and  re- 
>tained  by  him  for  his  own  use. 

"  6.  That  the  balance  due  and  owing  by  Stewart  to  EatoD 
amounts  to  $16.76,  which  Stewart  is  to  pay  Eaton  at  once. 

'"  6.  That  the  expenses  in  connection  with  the  arbitration  and 
Haw  expenses  should  borne  equally  by  Stewart  and  EatonJ* 
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B.  H.  Eaton  (for  W.  Eaton)  having  obtained  an  order  under 
chap.  110,  sec.  21,  Rev'd  Statutes,  making  the  submission  and 
award  a  rule  of  court,  took  a  rule  nisi  from  the  court  in  April, 
1877,  returnable  at  chambers,  to  set  aside  the  sixth  clause  of 
the  award,  and  to  enter  judgment  for  the  amount  awarded  to 
Eaton.  This  rule  was  argued  before  Wilkins,  J.,  at  cham- 
bers, and  made  absolute  with  costs. 

The  matter  now,  December  Term,  1877,  came  again  before 
the  Court  on  an  appeal  from  the  chambers  decision. 

Eaton,  in  support  of  the  rule,  contended  that  under  sec.  22, 
chap.  110  Revised  Statutes,  the  Court  had  jurisdiction  to  deal 
with  and  enforce  or  set  aside  in  whole  or  in  part  the  award, 
the  same  having  already  been  made  a  rule  of  Court,  and  that 
having  jurisdiction  the  Court  should  strike  out  that  clause  of 
the  award  having  reference  to  costs,  the  matter  of  costs  not 
having  been  submitted  to  the  arbitrators,  but  expressly  pro- 
vided by  the  submission  to  abide  the  award  as  in  case  of  a 
verdict,  and  that  judgment  ought  to  be  entered  for  Eaton,  be- 
cause the  award  was  clearly  in  his  favor,  giving  him  as  it  did 
a  balance  of  SI 6.76,  also  one- half  of  $89.94,  also  giving  him 
$100  additional  rent. 

Cited  Tidd,  830,  note  A ;  Ruaadl  on  Arbitration,  308. 

Sedgewick,  contra,  contended  that  the  arbitrators  had  au- 
thority to  deal  with  the  question  of  costs,  notwithstanding 
the  provision  in  the  submission  making  them  to  abide  the 
award. 

Cited  1  IT.  &  a,  567  ;  Ch.  Arch.  Pr.,  1873,  note  E. ;  KeUne 
V.  SioppUa. 

Young,  C.  J.,  now  (March  6th,  1877),  delivered  the  judg- 
ment of  the  Court : — 

We  had  no  hesitation  in  making  this  submission  and  awaid 
a  rule  of  Court,  as  it  settles  matters  of  great  consequence. — 
Mr.  Eaton  contended  that  TT.  Eaton  had  a  right  to  coete,  as 
the  award  was  on  file  and  made  a  rule  of  Court  It  is  a  sub- 
sisting obligation.  The  sole  thing  we  have  to  deal  with  how- 
ever is  the  award  for  $16.76,  and  we  cannot  give  costs  upon 
that — ^we  have  no  jurisdiction,  the  cause  ol  action,  as  asoer* 
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tained  by  this  award,  being  under  S20.  That  is  the  single 
point  before  us.  Therefore  we  think  the  party  must  bring 
his  action  upon  the  award  for  his  costs  ;  we  can  find  no 
remedy. 

The  appeal  was  sustained,  without  costs. 


TREMAINE  v.  HALIFAX  GAS  LIGHT  COMPANY. 

Plaintiff's  wife  wm  injured  by  an  explosion  of  gts,  caosed  by  some  defect  in  tbs  gss 
pipe,  in  tlie  room  of  a  house  rented  and  recently  ooonpled  by  plaintiff.  The  room  hod  ptc- 
Tiously  been  used  as  an  office  for  a  factory  adjoining,  snd  receiTed  its  supply  of  gss  from 
the  fketoiy.  The  factory  had  for  some  time  been  nnoocnpied,  and  the  gas  tamed  off  by  the 
Gas  Company.  Subsequently  and  shortly  prior  to  the  acddent,  gas  was  turned  on  again  at 
the  factory. 

Mdd,  that  the  Oas  Company  was  not  liable  for  the  injniy,  not  being  liable  for  the  con- 
dition of  the  gas  pipes  inside  of  any  private  building. 

This  was  an  action  to  recover  damages  for  injuries  to  plain- 
tiff's wife  by  an  explosion  of  gas  in  plain tiff^s  house,  occasioned 
by  a  defect  in  the  gas  pipes.  The  facts  of  the  case  were  as 
follows  : — Plaintiff  went  into  occupation  of  a  house  adjoining 
a  factory  then  unoccupied  and  having  no  gas  meter,  near  Fresh- 
water, in  the  city  of  Halifax,  in  the  summer  or  autumn  of  1871, 
and  had  a  gas  meter  put  into  the  house  and  certain  repairs  made 
to  the  pipes,  calling  the  attention,  at  the  time,  of  the  Gtas  Com- 
pany's servants  who  put  in  the  meter,  to  the  open  ends  of  certain 
gas  pipes  in  a  room  which  had  formerly  been  used  as  an  office 
for  the  factory,  and  which  had  been  supplied  with  gas  from 
a  pipe  leading  from  the  street  or  lane  into  the  factory.  No- 
thing was  done  to  these  pipes,  the  workmen  saying  that  they 
supposed  the  pipes  were  secured  elsewhere.  Some  time  after 
plaintiff  went  into  occupation  of  the  premises,  gas  was  turned 
on  at  the  factory,  and  plaintiff's  wife  and  servant  going  into 
the  room  in  question  with  the  occupant  of  the  factory,  leav- 
ing a  light  burning  in  the  hall,  an  explosion  took  place,  which 
caused  severe  injuries  to  plaintiff's  wife  and  to  the  building 
and  furniture.  The  defence  relied  on  was  that  the  com- 
pany were  not  responsible  for  the  pipes  and  fittings  in  the 
house,  and  that  the  plaintiff  and  his  wife  had  been  guilty  of 
contributory  negligence. 
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The  cause  was  tried  before  Mr.  Justice  McCullt,  at  Hali- 
fax, in  November,  1872,  and  a  verdict  found  for  plaintiff  for 
$3000. 

This  verdict  was  set  aside  by  the  Court,  on  the  ground  that 
the  Company  was  not  liable,  and  the  cause  was  tried  a  second 
time  before  Mr.  Justice  DesRabber  at  Halifax,  in  April,  1876. 
A  verdict  was  again  found  for  plaintiff,  for  $3000,  and  a  rule- 
nisi  to  set  it  aside  on  the  ground  that  it  was  against  law  and 
evidence  was  granted  and  argued  February  7th,  1877,  before 
DesRarres,  Wilkins,  McDonald  and  James,  J  J. 

Ritchie,  Q.  (7.,  in  support  of  rule. — ^There  is  no  evidence  of 
notice  to  defendants  of  any  defect  in  the  pipes ;  6  Beav.y  552- 
2  yew  Hep.,  500  ;  1  if.,  159 ;  13  Fe«.,  120  ;  3  Maddon,  34. 
The  defendant's  servants,  when  their  attention  was  called  to 
the  defects  in  the  pipes  in  question,  were  attending  to  a  meter 
not  connected  with  these.  Notice  to  defendant's  servants  is 
not  necessarily  notice  to  defendants.  AngeU  <k  Ames  on  Cor- 
porations,  300  ;  Story  on  Corp,  sec.  140  ;  Story's  Eq.  Juriap 
sec.  108  ;  Bylea  on  Bills,  120. 

There  is  no  proof  of  negligence  on  the  part  of  the  Com- 
pany ;  Holden  v.  Liverpool  Oas  Company,  3  C.  B.,  1  ;  i. 
K,  7  EoDch.,  96.  The  plaintiffs  had  a  stop-cock  inside  the  house 
which  would  have  shut  off  the  gas. 

There  is  evidence  of  ccmtributory  negligence.  .Plaintiff's 
wife  was  aware  of  the  escape  of  gas  several  hours  before  the 
accident,  but  did  not  notify  the  company,  and  then  went  into 
the  room  leaving  a  light  burning  in  the  Hall.  8  C.  B.,116 ; 
i.  A,  6  (7.  P.,  515;  5  C  <fe  P.,  421 ;  *  (7.  <fe  P.,  873. 

Henry,  contra. — The  learned  Judge  who  tried  the^  cause  put 
it  to  the  jury  whether  there  was  contributory  negligence. 
The  plaintiff  had  nothing  to  do  with  the  pipe  which  caused 
the  explosion;  it  was  not  connected  with  his  meter.  The 
company  had  no  right  to  turn  gas  into  that  pipe  without 
giving  the  plaintiff  notice.  The  mere  fact  of  the  lapse  of 
time,  with  the  explosion,  is  prvraa  facie  evidence  of  negli- 
gence on  the  part  of  the  company. — ^Toirey's  evidence  is  to 
the  effect  that  these  soft  lead  pipes  are  apt  to  be  gnawed  by 
rats  or  mice,  and  that  they  are  frequently  cut  or  pierced  by 
nails. 
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The  notice  given  to  defendant's  servant  was  within  the 
scope  of  his  authority.  He  was  setting  up  a  meter  to  supply 
gas  to  plaintiffs  house  under  the  defencjant's  direction  when 
his  attention  was  called  to  the  open  pipe.  Plaintiff  was  not 
aware  that  there  was  any  way  that  gas  could  get  into  that 
pipe.  One  of  defendant's  own  servants  and  witnesses  swore 
that,  if  he  had  been  sent  to  put  in  a  meter,  and  had  found 
that  pipe  open,  though  unconnected  with  the  meter,  he  would 
have  considered  it  his  duty  to  plug  it.  That  evidence  went  to 
the  jury. 

The  dangerous  nature  of  the  article  in  which  defendants 
deal,  requires  extra  carefulness  on  their  part. 

Cites  19  L.  /.,  N.  S.,  390 ;  Fish  Dig.,  6045. 

There  was  no  contributory  negligence  to  disentitle  plaintiff 
to  recover.  Each  case  must  rest  upon  its  own  merits.  The 
defendant  is  not  relieved  because  the  plaintiff  knew  there  was 
danger  ;  12  Q.  A,  439.  While  the  dangerous  character  of 
the  gas  requires  greater  care  on  the  part  of  the  defendants* 
the  plaintiff  is  not  to  be  held  in  fault  while  he  exercises  care 
commensurate  with  his  capacity  or  knowledge  of  the  charac- 
ter and  use  of  the  gas  ;  I  HiUiard  on  Torts,  160.  The  case  of 
Holden  v,  Liverpool  Gas  Company^  cited  by  the  other  side,  is 
different  from  this,  inasmuch  as  in  that  case  there  was  gas  al- 
ways within  the  walls  of  plaintiffs  house,  up  to  a  stop-cock 
between  the  wall  and  the  meter.  Plaintiff  there  turned  on  the 
gas  himself.  (Refers  to  dissentient  opinion  of  McCuLLT,  J., 
on  former  argument).     Cites  i  F.  Jk  F.,  324. 

TkompsontoUows. — ^The  company ,dealing  in  a  dangerous  and 
explosive  material,  are  bound  to  exercise  care,  whenever  they 
turn  it  on  in  any  pipe,  to  know  where  it  is  going.  The  case 
already  cited  from  i  F.Js  F.,  324,  was  decided  on  that  principle. 
If  Mr.  Buist  had  had  in  his  office  a  plan  shewing  that  pipe  lead* 
ing  from  the  factory  into  the  office  where  the  explosion  took 
place,  and  the  stop-cock,  this  explosion  need  not  have  taken 
place.  He  swears  that  on  the  day  after  the  explosion  he  had 
the  branch  pipe  from  the  faetory  to  the  office  dug  up  from  the 
lane,  and  the  pipe  plugged.  That  should  have  been  done  be- 
fore the  gas  was  turned  on.  He  says  he  knew  all  along  Om 
pipe  wafi  there,  but  did  not  expect  to  find  the  stop-oock  on  the 


Digitized  by 


Googk 


DECEMBER  TERM,  1876-  7.  397 

branch.  In  the  case  cited  by  the  other  side  from  3  C.  B.,  it- 
was  in  consequence  of  the  plaintiff  failing  to  prove  either 
practice  of,  or  obligation  on,  the  company  to  shut  off  the  gas 
by  stop-cocks  on  the  street  that  he  could  not  recover. 

The  case  is  stronger  now  than  it  was  on  the  first  trial.  We 
have  in  evidence  the  rules  of  the  company,  shewing  that  the 
company  claimed  the  right  to  inspect  the  meters,  fittings,  and 
burners.  Notice  to  the  agent  was  notice  to  the  company ;  An- 
gdl  &  Ames  on  Corp.,  305.  There  is  evidence  of  notice  to  a 
man  who  is  the  proved  agent  of  the  company. 

There  is  no  evidence  of  contributory  negligence  on  the  part 
of  Mrs.  Tremaime,  She  swears  that  she  believed  the  escaping 
gas  came  into  the  room  through  an  open  door  and  window 
which  she  closed,  and  that  when  she  found  subsequently  that 
gas  was  escaping  in  the  room,  she  went  to  a  neighbor  for  as- 
sistance. There  is  no  evidence  of  the  book  of  rules  of  the 
company  coming  to  the  knowledge  of  the  plaintiff  or  his  wife. 

The  evidence  of  Mr.  Buist  shews  that  it  was  the  duty  of 
the  workman  sent  by  the  company,  finding  a  pipe  open  thro' 
which  gas  would  escape  when  turned  on,  to  close  the  pipe. 
He  says  in  so  many  words  that  "  he  would  be  at  liberty  to  do 
so." 

McDonald,  Q.  C,  in  reply. — The  evidence  of  Torrey  as  to 
what  he  would  consider  his  duty  proves  nothing.  There  is 
evidence  here  that  the  company  took  the  extreme  precaution, 
when  the  gas  was  turned  off  from  the  buildings,  of  stopping 
up  all  the  pipes,  turning  the  stop-cock  in  the  ofiice  so  tightly 
that  it  would  be  difficult  to  open.  Their  pipe  conveying  gas 
to  the  office  did  not  enter  the  house,  but  was  brought  up  along- 
side the  chimney,  and  any  escape  from  the  company's  pipe 
would  be  into  the  open  air.  Tremaine  was  aware  of  the  con- 
dition of  the  pipe  which  caused  the  explosion,  but  never  noti- 
fied the  company. 

There  is  sufficient  evidence  that  the  book  of  rules  reached 
the  plaintiff.  Buist,  the  manager,  swears  that  a  copy  was 
given  to  each  consumer. 

The  company  had  no  authority  to  enter  the  room  to  repair 
the  pipe.  They  would  have  been  trespassers  the  moment  they 
entered  the  premises,  having  no  meter  there. 
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James,  J.,  now  (March  6th,  1877),  delivered  the  judgment 
of  the  Court  : — 

On  the  2nd  day  of  October,  1871,  a  violent  explosion  of  gas 
from  the  works  of  the  defendant^  took  place  in  the  premises 
in  the  city  of  Halifax  occupied  by  the  plaintiff  as  a  dwelling 
house  as  tenant  of  John  H,  Dodge,  whereby  the  building  was 
seriously  injured  and  severe  personal  damage  inflicted  on  the 
plaintiff's  wife. 

Two  actions  were  thereupon  commenced  a^inst  the  com- 
pany, one  by  Mr.  Dodge,  for  damage  to  the  building,  and  the 
other  by  the  present  plaintiff,  in  both  of  which  suits  the  de- 
fendants were  sought  to  be  held  liable  on  the  ground  that  the 
explosion  was  caused  by  the  culpable  negligence  of  their  ser- 
vants. 

The  former  action  was  tried  before  Mr.  Justice  Wilkins  and 
a  special  jury,  who  found  a  verdict  for  the  plaintiff  in  opposition 
to  the  opinion  of  the  presiding  Judge,  for  $3000  damages. 
This  verdict  was  carefully  reviewed  on  a  rule  ^m  for  a  new 
trial,  and  was  set  aside  by  a  decision  of  the  Court,  delivered 
by  the  learned  Judge  in  Equity,  to  which  he  referred  in  a  sub- 
sequent judgment  delivered  by  him  in  this  cause,  for  which 
reason  I  now  advert  to  it  as  part  of  the  pixxieedings  in  this 
case.  The  present  suit  was  commenced  6th  of  April,  1872, 
and  tried  7th  November  following,  before  the  late  lamented 
Mr.  Justice  McCuLLY.  A  motion  for  a  non-suit  was  made  at 
the  trial  which  the  Judge  refused  to  grant,  and  after  hearing 
witnesses  on  the  defence,  the  Jury  were  recommended  to  find 
a  verdict  for  the  plaintiff,  which  they  did  in  the  sum  of  $3000, 
and  a  rule  nisi  for  a  new  trial  was  granted.  This  verdict 
after  full  argument  was  set  aside  by  the  majority  of  the  Court, 
consisting  of  the  Chief  Justice,  the  Judge  in  Equity  and 
Judge  Wilkins,  Judge  McCully  dissenting.  The  judgment 
of  the  majority  was  -delivered  by  the  Judge  in  Equity.  The 
verdict  was  set  aside  on  the  10th  March,  1873,  and  the  cause 
was  brought  on  again  for  trial  before  Mr.  Justice  DesBabbbs 
and  a  special  Jury  in  April,  1876,  and  a  verdict  again  found 
for  the  plaintiff  in  opposition  to  the  learned  Judge's  opinion, 
in  the  sum  of  $3000 — a  rule  to  set  aside  the  second  verdict 
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was  argued  on  the  7th  February  last  past  before  Judges  Des- 
Barbes,  Wilkins,  McDonald  and  myself. 

I  have  carefully  studied  the  three  judgments  above  referred 
to,  which  are  now  in  my  hands,  and  the  evidence  given  on 
both  the  trials  which  have  been  had  in  this  case.     I  find  no 
important  differences  between  the  verdict  given  on  the  first 
and  that  on  the  second  trial,  none  sufficient  in  my  opinion  so 
to  distinguish  them  as  to  give  the  plaintiff  a  better  right  to 
sustain  the  present,  than  he  had  to  uphold  the  former  verdict. 
Having  arrived  at  this  conclusion,  in  which  I  believe  the  whole 
Court  will  concur,  the  decision  given  at  the  former  argument 
will  necessarily  govern  the  Court  in  its  decision  upon  the  present 
rule.     Here   I  might  stop,  but  having  considered  it  my  duty 
to  examine  the  authorities  in  order  that  my  own  mind  might 
be  satisfied  with  the  propiiety  of  the  decision  of  the  Court 
which  it  falls  to  me  to  deliver,  I  conceive  it  to  be  my  duty, 
Trithout  repeating  what  has  been  already  said  in  former  de- 
cisions, to  make  some  observations  which  may  be  useful  upon 
the  law  of  a  case  which  has  naturally  excited  no  little  public 
interest, — the  more  especially  as   the  present  decision,  if  not 
made  the  subject  of  appeal  to  a  superior  court,  will  probably 
settle  the  law  on  this  subject  for  some  time  to  come.     From 
the  period  when  the  gas  company  went  into  operation  until 
about  eighteen  years  ago,  a  period  of  some  ten  or  fifteen  years, 
they  assumed  and  exercised  the  duty  of  supervising  and  keep- 
ing in  repair  not  only  the  main  pipes  by  which  their  gas  is  con- 
veyed through  the  streets  and  the  lanes  of  the  city,  and  the 
branch  pipes  through  which  it  passes  across  the  sidewalks  and 
through  the  walls  of  the  buildings,  but  also  the  interior  tubing 
which  connects  the  pipe  with  the  metre,  and  extends  be- 
yond the  meter  to  those  parts  of  the  building  where  it  is  con- 
sumed in  the  production  of  light.    Having  undertaken  this 
responsibility  they  had  not  only  the  right,  but  their  own  in- 
terests, as  well  as  those  of  the  public,  required  that  they  should 
exercise  the  right,  of  visiting  and  inspecting  the  condition  of 
every  part  of  their  works  both  within  and  without  their  build- 
ings, almost  from  day  to  day,  in  order  to  prevent  the  occur- 
rence of  accidents  of  a  character  extremely  dangerous  to  life 
and  property. 
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The  extent  of  the  responsibility  thus  assumed  at  that  time 
by  the  company  will  appear  from  the  decision  at  nisi  prim 
of  Pollock,  C.  R,  in  the  late  case  of  Mose  v.  St  LeoTutnUs 
&  Hastings'  Gas  Company,  reported  in  4,  Foster  <k  Finlason,^^6^ 
In  summing  up  this  case  to  the  Jury,  the  Learned  Chief  Baron 
told  them  "that  it  was  the  duty  of  all  Gas  Companies  to  use  due 
•*  and  reasonable  care  to  prevent  mischief  from  the  escape  and 
"  explosion  of  gas  ;  and  that  there  was  evidence  in  the  case 
*'  from  which  the  jury  might  come  to  the  conclusion  that  there 
*'  had  710^  been  such  due  and  reasonable  care;  and,  without  say- 
**  ing  that  the  Companies  ought  every  day  to  send  men  over  the 
**  entire  district  to  ascertain  whether  there  was  any  escape  of 
*'  gas  from  the  mains,  at  all  events  it  was  for  the  jury  to  say 
"  whether  the  not  sending  any  one  for  several  days,  during 
**  which,  according  to  the  evidence,  the  escape  of  gas,  and  the 
"  danger  of  an  explosion,  was  discoverable — was  such  reasonable 
*'  care  as  the  companies  were  bound  to  keep  up.  It  was  clear 
**  that  there  ought  to  be  some  system  of  supervision,  and  that 
"  men  should  always  be  in  readiness  to  repair  any  leakage 
"  that  might  be  discovered,  and  that  anything  short  of  those 
"  precautions  against  accidents,  which  were  thus  liable, 
"  amounted  to  neglect,  for  which  they  would  be  liable." 

This  case  was  cited  on  the  first  argument  from  an  abstract 
of  it  in  Fisher's  digest,  which,  from  the  reference  to  it  in  Judge 
McCully's  decision,  appears  to  have  been  inaccurate.  We  have 
since  got  the  report,  which  shews  clearly  that  it  only  extended 
to  the  main  or  street  pipes  in  which  the  defect  in  that  case  had 
existed,  and  therefore  it  had  no  reference  whatever  to  a  case 
like  the  present  where  the  defect  existed  within  the  walls  of  a 
building.  But  the  case  shows  how  great  is  the  responsibility 
of  gas  companies  for  the  security  of  their  works  and  the  ex- 
treme vigilance  required  of  them  in  order  to  guard  against 
accidents.  If  such  were  the  responsibility  of  the  company 
during  the  earlier  years  of  its  existence,  it  necessarily  devolved 
upon  them  the  right  and  the  duty  of  keeping  up  a  constant 
scrutiny  of  their  works,  not  only  in  the  streets  and  lanes  of 
the  city,  but  in  the  workshops,  dwelling  rooms  and  dormi- 
tories of  the  people. 

From  this  responsibility  arose  a  great  danger  to  the  com* 
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pany  and  to  the  public,  and  a  very  great  inconvenience  to  the 
tenants  of  dwelling  houses.  The  Company  being  responsible, 
the  landlords  and  their  tenants  were  not,  and  they  might  be 
careless  and  criminal  in  their  management  of  the  gas,  whereby 
the  Company  might  at  any  moment  be  involved  in  heavy 
losses  and  the*  city  exposed  to  the  coi^tant  danger  of  confla- 
grations from  explosions  of  gas,  and  the  inhabitants  exposed 
to  the  annoyance  of  being  liable  every  day  and  at  all  hours  of 
the  day  to  domiciliary  visits  from  the  servants  of  the  Com- 
pany, armed  with  the  legal  right  to  penetrate  without  asking 
leave  into  the  most  private  rooms  in  the  dwelling  house.  Not 
only  does  not  such  a  state  of  the  law  prevail  in  England,  but 
it  would  be  impossible,  unless  required  by  the  very  gravest 
necessity,  among  a  people  so  sensitive  to  personal  deaagre- 
menSf  and  so  peculiarly  jealous  of  the  privacies  and  sanctities 
of  home  life  as  the  English. 

The  Company  for  their  own  interest,  and  because  the 
practice  was  dangerous  to  their  interest,  changed  their  usage 
some  eighteen  years  ago,  and  adopted  that  which  prevails 
in  Great  Britain ;  they  abandoned  all  property  in  and  super- 
vision over  all  the  tubes  and  fittings  inside  of  the  buildings, 
extending  their  pipes  only  one  inch  within  the  walls,  so 
as  to  enable  the  occupants  or  their  servants  to  make  the 
necessary  connexions,  leaving  the  responsibility  of  look- 
ing after  the  safe  condition  of  these,  where  it  is  best  for 
the  public  interest  that  it  should  rest,  upon  the  owners  and 
occupants  of  the  buildings,  whose  own  interest  would  induce 
them  to  exercise,  for  the  safety  of  their  own  lives  and  pro- 
perty, a  constant  and  vigilant  supervision  of  the  dangerous 
apparatus  continually  exposed  to  their  own  observation.  This 
supervision  must  necessarily  be  far  more  perfect  and  effectual 
than  any  which  a  public  Company  could  possibly  exercise. 
The  meter  and  that  alone  is  supplied  by  the  Company.  It  is 
taken  to  the  place  where  it  is  needed,  on  the  application  of  the 
tenant  for  use  of  the  gas.  It  is  removed  when  that  use  ceases. 
The  Company  have  doubtless  the  right  to  send  their  servants 
periodically  or  on  being  informed  by  the  tenants  of  an  escape 
of  gas,  to  that  part  of  the  building  where  the  meter  is  situated, 
for  the  purpose  of  inspecting  it,  but  they  have  no  right  to  go 
26 
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further  or  intrude  into  the  private  rooms  of  the  family,  as 
they  would  need  to  have  done  to  ascertain  the  defect  in  the 
interior  pipe  from  which  this  accident  arose.  If  they  had  at- 
tempted to  do  so  they  might  have  been  resisted  by  force  or 
^made  liable  to  an  action  of  trespass. 

This  I  take  to  be  the  ^tate  of  the  law  as  laid  doVn  in  Hdden 
V.  The  Liverpool  Neio  Gas  Company  and  the  other  cases  cited 
in  the  previous  argument  by  defendant's  counsel  and  adopted 
by  the  Judge  in  Equity  in  his  two  previous  decisions.  The 
last  mentioned  case  bears  a  remarkable  similarity  to  the  pre- 
sent. It  was  a  unanimous  decision  of  the  whole  court,  and, 
until  it  is  over-ruled,  it  must  govern  the  decisions  of  this 
court,  and  must  be  held  to  be  decisive  in  this  case.  In  my 
opinion  it  establishes  the  law  of  the  case,  as  I  have  endeavored 
to  shew,  on  the  only  foundation  on  which  it  can  permanently 
rest,  the  foundation  of  reason,  of  just  regard  alike  for  private 
rights  and  public  interests.  I  think  the  rule  for  a  new  trial 
should  be  made  absolute  with  costs. 


<}RAY  V.  McKEEN.        NELSON  v.  FULTON. 

It  is  not  necessary  to  move  the  Court  for  leave  to  enter  judgment  under  B.  8.*  cfa.  M. 
-see.  Ill,  where  plaintiff  has  failed  to  give  security  for  costs  within  twelve  months  after 
•service  of  a  rule  therefor. 

Sedgewiok  (January  6th,  1877),  moved  for  judgment  in 
both  the  above  suits  on  the  ground  that  orders  for  the  filing 
•of  security  for  costs  by  the  respective  plaintiffs  had  passed, 
.and  that  a  year  had  elapsed  without  the  security  being  filed ; 
R  S.,  ch.  94,  sec.  111. 

Young,  C.  J. — Judgnrent  follows  as  a  matter  of  course, 
without  moving  the  Court,  at  the  end  of  a  year. 
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In  be  estate  of  ROBT  H.  BATR 

Tbe  acting  executor  olB.  H.B.  and  tbe  acting  executor  of  B.  A  B.,  hi^  wife,  (B.  H.  B 
Siaring  been  executor  of  C.)  made  a  memo,  aa  follows;—"  It  is  mutually  agreed  between  J, 
"  W.,  the  acting  executor  of  R.  H.  B.,  aad  myself,  tlie  acting  executor  of  Mrs.  R.  H.  B.,  that 
*' the  settienvent  made  by  him  on  the  18th  day  of  December  last,  at  the  Probate  Court  at 
"Annapolis,  to  abide  the  decree  then  made,  by  his  paying  over  to  me  one  hundred  dollars, 
"'  part  of  the  per-centage  or  commibsion  allowed  in  said  settlement,  which  sum  I  hare  this 
*•  day  reccived.*'--agd.,  "J.  C.  T,- 

J.  C  T.,  acting  executor  of  £.  A.  B.,  Uad  always  objectetl  to  the  settlement  referred  .to 
in  the  memo. 

Held,  th  t  the  memo,  did  not  estop  tlie  Judge  of  Probate  from  opening  tlie  accounts. 

This  was  an  appeal  by  the  Executors  of  Eliza  Ann  Bath 
from  a  decree  of  the  Judge  of  Probate  in  Annapolis  under 
the  following  circumstances : — One  Clark  died  at  Bridgetown 
leaving  considerable  estate,  and  having  appoiAtted  Robt.  H' 
Bath  one  of  his  executors.  Bath  died  afterwards,  leaving 
Wheelock  and  Longley  his  executors,  who  thereby  became 
the  executors  of  Clark.  At  the  same  time  he,  by  will,  de- 
vised all  his  property  to  his  widow,  whose  executors  were 
J,  C.  Troop  and  another.  The  estate  of  Clark  had  never 
been  severed  from  that  of  Ba^th,  and  neither  the  estate  of 
Clark  nor  that  of  Bath  had  been  settled.  Ou  the  contrary^ 
the  estates  of  Clark  and  of  Bath  were  by  the  executors  of 
Bath  both  inventoried  together  as  one  estate. 

The  decree  appealed  from,  sets  out  that  on  April  14,  1875, 
the  executors  of  Robt.  Bath  were,  at  the  instance  of  the  exe- 
cutors of  Eliza  A.  Bath,  the  widow,  cited  to  appear  for  the 
purpose  of  finally  settling  and  accounting  of  the  estate  of  B 
BL  Bath  and  transferring  the  property  and  securities  in  their 
hands  belonging  to  said  estate ;  that  at  the  meeting  of  the 
Court  for  the  pui-pose  Wheelock  was  present  as  executor  of  R 
H.  Bath,  with  his  proctor ;  J.  C.  Troop,  acting  executor  of 
Eliza  Ann  Bath  and  his  proctor ;  that  several  estates  appear 
to  have  been  involved,  viz. :  Estates  of  John  Clarke,  of  R.  H. 
Bath,  end  of  his  widow,  Eliza  Ann  Bath,  which  were  all  treated 
as  one  up  to  the  time  of  the  death  of  Mrs.  Bath  ;  that  there 
appeared  to  have  been  two  several  accountings  in  the  estate 
of  R.  H.  Bath  by  his  executor,  Wheelock,  the  last  of  which 
was  had  on  Dec.  18, 1872,  on  which  is  shown  a  memorandum 
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signed  by  Norman  Clarke,  Miner  Clarke,  and  Rachel  Troop,  j 
by  her  attorney,  J.  N.  Clarke,  signifying  their  approval  ' 
thereof :  which  mema  is  in  these  words  :— "  We,  the  under-  I 

"signed,  having  examined  the  within  accounts,  and,  finding 
"them  correct,  agree  to  their  final  passing  in  the  Pix)hate 
"  Court.  ♦  ♦  ♦  This  account  shows  a  balance  of 
"  $243.55  in  the  hands  of  Joseph  Wheelock,  executor  of  R  H- 
"  Bath" ;  that  at  this  accounting  J.  C.  Troop  was  present  and 
protested  against  it  as  acting  executor  of  Mrs.  Bath ;  that  on 
Februaiy  3,  1873,  J.  C.  Troop,  the  said  acting  executor,  signed 
a  memorandum  drawn  up  in  the  handwriting  of  Joseph 
Wheelock,  in  the  words  following : — "  It  is  mutually  agreed 
"  between  Joseph  Wheelock,  the  acting  execJUtor  of  R.  H.  Bath^ 
"  Esq.,  and  myself,  the  acting  executor  of  Mrs.  R.  H.  Bath,  that 
"  the  settlement  made  by  him  on  the  18th  day  of  December 
"  last  at  the  Probate  Court  at  Annapolis,  to  abide  the  decree 
"  then  made,  by  his  paying  over  to  me  one  hundred  doUais, 
"  part  of  the  percentage  or  commission  allowed  in  said  setUe- 
"  ment,  which  sum  I  have  this  day  received."  The  decree  goes 
on  to  say  that  there  would  bo  no  difficulty  in  decreeing  the 
liability  of  Wheelock  but  for  this  memorandum  signed  by 
Troop,  but  closes  with  these  words : — "  I  am  constrained  to 
say  that  the  several  payments  made  by  said  Wheelock,  as 
acting  executor  of  R.  H.  Bath,  as  shown  in  his  accounts, 
though  made  contrary  to  the  notices  and  protests  of  Mr. 
Troop,  the  acting  executor  of  Eliza  Ann  Bath,  were  by  said 
memorandum  concurred  in  by  said  J.  C.  Troop,  and  that  the 
said  settlement  cannot  be  disturbed." 

The  whole  inquiry  seemed  to  turn  on  the  question  whether 
the  citing  parties  were  estopped  by  this  meuM>randuui.  The 
evidence  of  Wheelock  was  that  the  memorandum  was  merely  a 
receipt  for  commissions  paid  over  to  Troop,  on  the  consideia- 
tion  that  part  of  the  moneys  collected  by  him  belonged  to  the 
estate  of  Mrs.  R.  H.  Bath,  of  which  Troop  was  executor,  and 
Troop  says, — "  The  receipt  given  by  me  to  Mr.  Wheelock  for 
$100,  was  given  solely  for  the  amount  of  $100,  as  an  account 
of  moneys  received  from  him  for  estate  of  Mrs.  Bath. 

After  argument  by  WeatJierbe,  Q,  (7.,  T.  Ckealey,  and  C,  S. 
Hannngton,  for  appellants,  and  Rigby,  Q.  C,  and  J,  6.  Fo^r, 
for  respondents : — 
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ToxJNO,  C.  J. — We  see  nothing  to  do  in  this  case  but  to 
send  it  to  a  Master,  with  the  opinion  that  that  memorandum 
<loes  not  estop  him  from  opening  the  aooounta. 

Costs  reserved. 


McDANIEL  V.  McMILLAN. 

C.  made  aa  anigninent  ander  the  InwlreDt  Act  of  IMO,  aestfiiliitr,  inter  alia,  a  deM  of 
iSOlOO  doe  him  bj  Mra.  0*B.  Babeeqaeutly  C.  married  Mra.  03.  After  the  roarria|{e  0.*e 
mnignee  preased  for  a  settlement  of  the  f  100  debt,  and  Mrs.  C.  (formerly  Mrs.  0*B.)  gave  the 
atiignee  a  note  for  the  amount,  in  which  the  defendant  joined  as  surety. 

Held,  that  the  defendant  waa  not  liable  on  the  note,  as  there  was  no  consideration  for 
JCra.  C/s  making  it.  - 

This  was  an  actiom  to  recoTcr  the  amount  of  a  promissory 
note,  made  under  the  following  circumstances  : — One  Cooper, 
having  failed  in  business,  made  an  assignment  under  the  In- 
solvent Act  of  1869,  assigning,  inter  cdiay  a  debt  of  $100  due 
by  a  Mrs.  O'Brien.  Cooper,  the  insolvent,  subsequently  mar- 
ried Mrs.  O'Brien,  and  after  the  marriage  the  assignee  of 
Cooper's  estate  obtained  a  note,  signed  by  Mrs.  (O'Brien) 
Cooper  and  by  the  defendant,  as  security.  The  defendant 
pleaded  want  of  consideration  and  fraudulent  representations 
made  to  him  by  the  assignee,  to  induce  him  to  sign  the  note- 
The  csKise  was  tried  before  Mr.  Justice  SMrrn,  at  Antigonishe, 
in  June,  1876,  and  a  verdict  found  for  defendant.  A  rule  nUi 
to  set  the  verdict  &side  was  granted  and  argued  before  five 
Judges,  January  22nd,  1877. 

Henry,  in  support  of  *rule. — There  are  two  questions  here : 
first,  whether  there  was  consideration  for  the  note;  and, 
secondly,  whether  there  is  any  evidence  of  fraud.  There  is 
nothing  to  show  want  of  consideration.  The  marriage  of 
Oooper  and  O'Brien  does  not  extinguish  the  right  of  action  of 
the  assignee  or  deprive  him  of  the  right  of  action  previously 
vested  in  him  by  Cooper's  assignment.  I  know  of  no  autho- 
rity to  shew  that  the  assignee  could  not  sue  the  woman  after 
her  marriage.  Joining  the  husband,  Cooper.  Certainly  he 
could  proceed  in  Equity 
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Young,  C.  J. — Then  would  Cooper  not  be  made  to  pay  the 
same  amount  a  second  time  ? 

Henry. — If  the  Insolvent  improperly  received  the  amount 
of  a  debt  due  the  estate,  could  not  the  assignee  recover  ?  As 
to  the  extent  to  which  forbearance  against  a  third  party  con- 
stitutes consideration  for  a  note,  cites  Addison  on  Contracts^ 
11 ;  L.  -B.,  5  Q  S.,  449.  In  the  case  there  reported  it  was  held 
that,  though  there  was  no  liability  at  all  on  the  part  of  the 
third  person,  yet  the  promise  to  forbear  proceeding  against 
such  third  person  was  a  suiSScient  consideration  for  a  note. 
We  should  be  in  as  good  a  position  here  as  if  the  woman  had 
not  signed  the  note. 

There  is  no  evidence  of  fraud  or  fraudulent  representation 
here. 

Young,  C.  J.,  and  Wilkins,  J. — ^The  assignee  bad  no  right 
to  proceed  against  her  (or  her  husband,  or  both). 
Rule  Ttisi  discharged. 


OWEN  V,  LYNCH. 

^heni  a  d6ed  of  rMl  estate  wu  prepared  and  exeonted  to  give  title  to  B.*  bvl  R.  failed t» 
Obmplec* the  piirchaM,  and  tBheequently  H.  ft  O.  purohiieedf  the  reul  esUte.  and  bgr  ajrreeibwiit 
batwees  the  parties,  the  deed  to  R.  was  recorded  siniultaneoasl}'  with  a  deed  from  B.  to  H. 
9t  G-.,  hi  action  ut  ejecttnent  by  purchaser  at  Sheriff**  sale,  trader  iddgment  npoordiDd  agaimt 
B.  preriouflly  tb  tlie  recording  of  the  attoi-eoooveyanoes,  . 

JIdd,  that  B.  was  a  mere  conduit  pipe  to  convey  title  from  the  vendors  to  H.  A  O.,  and 
that  the  judgment  against  him  did  not  attach  ta  the  real  estate  In  question. 

This  was  an  a<*tion  of  ejectment,  brought  under  the  follow- 
ittg  (Jircumstances : — ^The  Chuitjhwardens  of  St.  Luke's,  Anna* 
polls,  bargained  to  sell  certain  lands  to  one  Rice,  and  deeds  to 
Ri<5e  trere  prepared  but  not  delivei-ed.  Rice  was  to  give  a 
moi^age  to  the  Churchwardens  for  a  portion  of  the  purchase 
money.  The  sale  was  not  completed,  and  after  some  time  the 
ChttiXihwardens  bargained  to  sell  the  lands  to  one  Hall  and 
one  Qamage,  and  it  was  arranged  that  the  deed  to  Rice,  already 
prepatied,  should  be  used  in  the  conveyance,  Rice  executing  a 
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deed  to  Hall  and  Gamage.    These  deeds  were  duly  executed 
and    recorded    together  with   a   mortgage   from    Hall    and 
Qamage  and  their  wives  to  the  Churchwardens.     The  lands  • 
were  subsequently  put  up  for  sale  by  the  Sheriff,  under  an 
execution  issued  by  a  judgment  creditor  of  Rice,  who  had 
recorded  his  judgment  before   the  deeds  to  and  from  Rice 
were    recorded.      The    lands   were    knocked  down  to  the 
plaintiff,  who  brought  this  action  to  eject  the  tenant  of  Hall 
and  Gamage.    Defendant's  lessors  were  let  in  to  defend  the 
action  and  pleaded  the  facts  of  the  conveyances  above  set  out 
as  an  equitable  defence,  on  the  ground  that  there  was  no* 
property  in  these  lands  in  Rice  to  which  the  judgment  would 
attach.     The  cause  was  tried  before  the  learned   Judge  in^ 
Equity*  at  Annapolis  and  a  verdict  taken  for  plaintiff,  by  con- 
sent, subject  to  the  opinion  of  the  Court  on  the  equitable  plea. 
The  cause  was  argued  February  15th,  1877,  before  Sir  W.. 
YouNO,  C.  J.,  and  Wilkins,  McDonald  and  James,  J  J. 

Righy,  Q.  C,  for  plaintiff.— Cites  M.  S.,  ch.  79,  sec.  22,  p.. 
263.  There  was  for  a  moment  title  in  Rice,  and  that  fact  is 
sufficient.  The  defendant's  lessors  should  have  known  that 
this  judgment  was  recorded  against  Rice.  There  is  no  doubt 
the  moi-tgage  to  the  Churchwardens  is  good  against  the- 
judgment,  and  the  plaintiff  is  ready  to  pay  it,  because  it  is  for 
part  of  the  purchase,  but  not  because  the  deeds  are  simul- 
taneous ;  Freeman  on  Jiidgmenta,  373.  It  is  impos3ible  to 
formulate  any  defence  on  the  part  of  Hall  and  Gamage  under^ 
the  equitable  plea.  If  the  title  passed  to  Hall  and  Gamage, 
there  was  title  in  Rice.  If  Rice  had  no  title,  these  defend- 
ants have  no  title.  The  equitable  plea  sets  up  that,  because 
the  mortgage  to  the  Churehwardens  is  outstanding,  and  be- 
cause Hall  and  Gamage  hold  a  prior  recorded  judgment,  the 
plaintiffs  cannot  eject. 

The  Court  : — Rice  was  only  a  conduit  pipe.    You  cannot 
succeed. 

Graham,  (with  whom  was  Weatherbe,  Q.^.G.,)  coiLtrSk,,wa^ 
not  called  upon« 

Judgment  for  defendants. 
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FORD  V.  BROWN. 

NA]l«f^tion.in  defeDdant*8  affidarft  tluit  "  the  pleu  are  not  fabe,  fiivoloaa  and  vcTatioiM, 
and  are  not  pleaded  aotdy  or  prlndpally  for  delay  ** 

Held,  of.no  effect  in  opposing  motion  to  aet  aside  pleaa  under  B.  8.  Ch.  94,  Sec  Itt. 
Quigre,  whether  that  or  the  oontraxy  allegation  in  plaintiff't  affidavit  on  snob  motiona  it 


This  was  an  appeal  from  a  decision  of  Mr.  Justice  Wflkins 
at  Chambers,  setting  aside  pleas  under  the  Statute  as  false, 
frivolous  and  vexations. 

^iffby,  Q..C7.,,insupport  of  appeal. — There  is  a  positive  alle- 
^tion  in  defendant's  affidavit  that  the  pleas  are  not  false, 
.frivolous  and  vexatious,  and  are  not  pleaded  solely  or  piinci- 
pally  for  delay. 

Young,  C.  J. — That  goes  for  nothing,  just  as  the  ccmtrary 
allegation  by  plaintiff,  unless  supported  by  the  facts. 

Rigby^  Q-  C., — Then  those  allegations  may  as  well  be  left 
out  in  future  cases. 

Young,  C.  J. — I  think  they  might  as  well. 

Ri9^y>  Q'  O. — Plaintiff  claims  exchange  and  re-exchange, 
.amounting  to  over  9L00,  while  the  debt  was  a  simple  debt,  if 
.any,  between  two  merchants  in  Yarmouth. 

Young,  C.  J.— We  think  they  are  not  entitled  to  that.  The 
judgment  should  be  reduced  by  those  charges. 

R^^f  Q'  C. — ^Then  we  should  have  the  costs  of  this  argu- 
ment. 

Henry,  contra. — ^We  are  entitled  to  the  costs,  for  this 
•motion  should  have  been  to  reduce  the  judgment 

Appeal  discharged  with  costs.  Plaintiff's  counsel  to  reduce 
.the  amount  in  entering  judgment,  on  consultation  with  de- 
.fendant's  counsel. 
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RUSSELL  V.  GRANT  et  al. 

Wb«re  plaintiff  sned  two  oat  of  three  nwkers  .of  a  joint  and  Mvoal  promlnory  note, 
alleging  the  making  by  the  third,  but  not  alleging  that  he  was  ont  of  the  Juriadiotlon  of  the 
Court, 

Hdd,  that  this  was  a  fatal  objection  to  plalntiirs  decbration,  and  that  it  did  not  TCqoire 
to  be  pleaded  in  abatement,  or  raised  by  demarrer. 

Plaintiff  saed  two  out  of  three  makers  of  a  joint  and  several 
promissory  note,  setting  but  in  hLs  declaration  that  the  two 
defendants,  together  with  one  G.  S.,  had  made  the  note.  De- 
fendants pleaded  several  pleas,  but  did  not  plead  in  abatement 
or  demur.  The  cause  was  tried  before  Mr.  Justice  McCuLLY, 
in  April,  1875,  and  a  verdict  found  for  defendants.  A  rule 
Tiisi  to  set  it  aside  on  the  usual  grounds  was  taken  out  under 
the  Statute,  and  argued  on  the  last  day  of  the  July  Term, 
1875,  before  three  Judges,  Sir  W.  Young,  C.  J.,  and  Wilkins, 
and  McDonald,  JJ.  The  objection  that  the  action  could 
not  be  brought  against  two  out  of  the  three  joint  and  several 
makers,  was  not  taken  on  motion  for  non-suit  at  the  trial  or 
at  the  argument.  The  three  Judges  who  heard  the  argument 
differing  in  their  opinions,  the  cause  was  re-argued,  March 
13th,  1877,  before  Sir  W.  Young,  C.  J,  and  DesBarres,  Wil- 
kins, McDonald,  and  Smith,  JJ. 

S.  A,  Chesley  (with  whom  was  Ruaaell),  opens  in  support 
of  rule. 

Young,  C.  J. — ^You  have  sued  out  two  of  three  joint  and 
several  makera. 

Chesley. — That  point  has  never  been  taken  on  the  part  of 
defendants,  either  on  the  motion  for  non-suit  at  the  trial,  or 
at  the  first  argument.  The  non-joinder  could  only  be  taken 
advantage  of  by  plea  in  abatement,  K  S,,  Ch.  94,  Sec.  100, 
and  Sec.  351.  In  this  case  perhaps  the  defendant  might  have 
demurred. 

The  Court. — ^The  objection  is  fatal  and  a  plea  in  abatement 
was  not  necessary,  as  your  declaration  sets  out  that  the  note 
was  made  by  the  third  party,  and  does  not  set  out  that  he  was 
out  of  the  jurisdiction. 

Tluynfipgon  and  Ervin,  counsel  and  attorney  for  defendants, 
agreed  to  a  non-suit  on  the  recommendation  of  the  Court. 
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In  be  amercement  of  CAPE  BRETON  CO. 

Neither  the  Doininion  Acts  of  1868,  (Sh.  40,  and  of  1873,  ch.  40,  nor  B.  8.,  oh.  21,  empower 
the  9upi-enie  Court  to  amerce  a  County  for  charges  incurred  In  callings  out  the  active  militia, 
under  the  Dominion  Act  of  1873,  oh.  46,  to  quell  a  riot. 

Henry  (Saturday,  March  17,  1877),  moved  to  amerce  the 
County  of  Cape  Breton  for  expenses  incurred  in  calling  out 
the  active  militia  to  quell  riotous'  proceedings  of  striking 
miners  and  protect  life  and  property,  in  July,  1876.  Cites 
Dominion  Acts  of  1868,  ch.  40  ;  Acts  of  1873,  ch.  46,  sec.  27 ; 
R.  S.,  ch.  21,  sec  6, 

Young,  C.  J.,  now  (March  26th,  1877,)  delivered  the  judg- 
ment of  the  Court : — 

Under  the  Revised  Statutes,  ch.  21,  sees.  6  and  64,  we  have 
been  moved  to  amerce  the  County  of  Cape  Breton  in  the  sum 
of  $622.81,  on  numerous  affidavits  touching  the  strike  and 
riotous  proceedings  of  the  miners  at  Sydney  in  July  last 
The  affidavits  of  the  Custas  and  Sheriff  of  the  County,  and  of 
CoL  Read,  shew  that  a  highly  meritorious  service  was  per- 
formed and  peace  restored  by  the  aid  of  the  militia,  duly 
called  out  under  the  Dominion  Acta  of  1868 y  ch.  40,  and  of  1873, 
ch.  46,  sec.  27 ;  and  Col,  Read  testifies  that  the  account  con- 
tains only  the  proper  and  legal  charges  allowed  by  the  Act. 
The  Dominion  Act  directs  that  the  officers  and  men  employed 
shall  receive  their  pay  from  the  municipality  in  which  their 
services  are  required.  But  there  being  no  municipality  in 
Cape  Breton,  the  application  was  made  to  the  Grand  Jury, 
who  refused  to  vote  or  recognize  the  amount  as  a  county 
charge.  Now,  by  the  6th  sec.  of  ch.  21,  R,  S..  if  the  Grand 
Jury  neglect  or  refuse  to  make  a  presentment  for  certain 
specified  purposes,  the  Justices  in  session  should  amerce  the 
county  therefor ;  and,  by  the  54th  sec,  if  the  Sessions  shall 
neglect  to  make  such  presentment,  the  Supreme  Court  shall 
amerce  the  county  in  such  sum  as  shall  appear  to  them  upon 
affidavit  of  a  ratepayer  to  be  necessary  for  such  pttrposes. 
Among  these,  by  sec  6,  are,  "  paying  extraordinary  expenses 
*'  ordered  by  the  Sessions  to  coastables,  and  incurred  in  exe- 
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"  cution  of  their  duty  in  cases  of  riot  or  felony  ;*'  and  "  paying 
"  allowances  to  special  constables  oi'dered  by  the  Sessions, 
"  about  executing  or  assisting,  or  trying  to  execute,  warrants 
"  for  felony  or  misdemeanor."  The  expenses  in  question  can- 
not be  said  to  have  been  ordered  by  the  Sessions,  though  the 
application  for  aid  was  made  in  writing  by  the  Gustos,  under 
the  Dominion  Act  of  1873,  to  the  senior  officer  of  the  active 
militia  at  the  locality,  and  though  the  men  when  employed 
are  declared  by  the  Act  to  be  special  constables,  we  think 
that  we  would  not  be  justified  in  amercing  the  county  for  the 
amount.  As  the  Grand  Jury,  however,  under  the  4th  sec.  of 
ch.  21,  have  the  power,  in  conjunction  with  the  Sessions,  of 
presenting  any  sums  of  money  necessary  in  their  judgment  for 
any  public  purpose  within  the  county,  and  as  the  preserva- 
tion of  the  public  peace  and  the  putting  down  of  riot  and 
disorder  are  among  the  first  necessities  of  civil  government, 
we  regret  that  some  provision  has  not  been  made  for  the  pay- 
ment of  these  men,  who  discharged  a  perilous  and  important 
duty,  to  which  they  may  be  again  called  and  may  refuse  to 
come.  The  attention  of  the  Dominion  and  Local  Govern- 
ments will  doubtlass  be  directed  to  this  case. 


MORRISON  ET  AL.  V.  THOMPSON. 

Where  the  Jad|te»  In  charffing  the  jary,  told  them  that,  «*  pnttiofr  oat  of  cooflideration 
"all  adiDkBiods  that  had  been  oontradioted,  which  on  that  aocoaot  he  tbougbt  they  stionl<| 
"  dismim  from  consideration,  the  pUlntlfb  were  in  hi«  opinion  clearly  entitFed  to  recover," 

J%tf,  that  this  wan  not:  a  mfsdlreetioD. 

Where  the  plaintiff  gave  evidence,  uilcontmdieted,  that  defendant,  the  captain  of  a 
Teeiel,  told  her  to  send  her  fnoctAn  to  a  eertain  wharf,  and  that  she  sent  them  there, 

Hdd,  that  there  wee  4videaee  of  a  oonttmotlve  deHvery  to  the  defeadaat,  which  ImkMMd 
on  him  the  duty  of  looking  after  plaiotlfr§  goods  and  taking  them  on  board. 

This  was  an  action  to  recover  goods  from  defendant,  alleged 
to  have  been  delivered  to  him  as  a  common  carrier,  by  plain- 
tiff's wife,  before  marriage,  to  be  conveyed  from  Boston  to  a 
port  in  Minas  Basin. 
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The  cause  was  tried  before  Mr.  Justice  Wilkins,  at  Truro, 
in  June,  1876.  A  verdict  was  found  for  plaintiff,  and  a  rule 
nisi  to  set  it  aside  on  the  usual  grounds  taken  out  under  the 
Statute  and  argued  February  19th,  1877,  before  Sir  W. 
Young,  C.  J.,  and  DesBarres,  Wilkins,  and  Smith,  JJ. 

McDonald,  Q.  (7.,  in  support  of  rule. — There  is  no  evidence 
of  delivery  of  the  goods  in  question  to  defendant  The 
evidence  of  one  witness  is  that  the  box  was  put  on  the 
wharf  150  or  200  feet  from  the  schooner.  Marks,  a  sailor  on 
board,  and  the  captain,  swear  that  everything  received  on 
board  was  delivered.  McLaughlan  on  Shipping,  353 ;  1  Par- 
sons  on  Shipping,  583,  -184,  n.,  185,  n.  Plaintiff's  own 
witness,  the  expressman,  could  not  testify  that  he  delivered 
the  box  to  any  one  belonging  to  the  vessel.  The  only  evi- 
dence tending  to  prove  delivery  is  an  admission  of  the  captaini 
who  stated  to  plaintiff's  wife  that  he  supposed  he  had  the 
box  on  board,  but  surely  that  admission,  made  under  a  mis- 
take, cannot  bind  him ;  6  C.  B.,  N,  8,,  906.  The  admission, 
after  all,'  is  not  the  captain's ;  he  asked  the  man  Marks  if 
they  came  on  board,  and  Marks  said  they  had  and  were 
stowed  away,  upon  which  the  captain  asked  the  plaintiff 's 
wife  if  she  wanted  to  see  them,  and  she  said,  if  they  were 
properly  stowed,  she  did  not  wish  to  see  them.  L,  JR.,  3  C.  P., 
449  ;  3  Campb.,  414. 

The  judge  withdrew  from  the  consideration  of  the  jury  the 
contradictory  evidence.  The  only  uncontradicted  evidence  is 
that  the  box  was  put  down  on  the  wharf,  not  near  the  vessel, 
but  that  is  certainly  not  evidence  of  delivery,  under  the  cases 
above  cited. 

Graham,  contra. — There  is  an  uncontradicted  admission  of 
the  mate  that  the  box  was  on  board.  It  is  strange  that  the  theory 
that  the  box  was  never  delivered  was  not  adopted  by  defend- 
ant till  months  after  it  was  missed,  when  a  suit  was  threatened. 
The  admission  in  presence  of  Mrs.  Morrison  that  the  box  was 
on  board  and  stowed  away,  which  induced  her  to  desist  from 
looking  for  it,  is  conclusive  against  the  defendant ;  it  is  an 
estoppel ;  /  Tay^  on  Evidence,  690.  The  captain  accepted 
Marks'  statement     The  captain  told  Mrs.  Morrison  to  send 
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the  goods  to  the  wharf  where  they  were  sent ;  this  makes  a 
delivery,  as  where  a  carrier  directs  goods  to  be  sent  to  a  par- 
ticular booking  office ;  Story  on  Bailments,  488,  n. 

McDonald,  Q.  C,  in  reply. — The  learned  Judge  misdirected 
the  jury  in  telling  them  that  the  captain,  defendant,  after  his 
convei-sation  with  Mrs.  Morrison,  was  bound  to  instruct  his 
officers  to  keep  a  lookout  for  the  articles  about  to  be  sent. 
On  estoppel,  cites  Bigelow  on  Estoppel,  416, 

DesBarres,  J.,  now  (March  2Gth,  1877),  delivered  the  judg- 
ment of  the  Court : — 

This  was  an   action   brought  by   the   plaintiffs,   Andrew 
Morrison  and  Matilda  Morrison,  his  wife,  who  by  the  first 
count  in  their  writ  and  declaration  allege  that  said  Matilda 
Morrison,  while   unmarried,  delivered  to  defendant^  and  de- 
fendant received  from  her,  certain  goods  belonging  to  her,  to 
"be  by  him  safely  and  securely  shipped  and  earned  in  a  vessel 
called  the  ''Olenrose"  from  Boston  to  Economy,  N.  S.,  and 
there  deliver  for  her,  the  said  Matilda  Morrison,  (certain 
perils  and  casualties  only  excepted)  for  freight  paid  by  her  to 
defendant  ;  that,  although  not  prevented  by  any  of  the  perils 
mentioned,  defendant  did  not  safely  carry  and  deliver  the 
goods,  and  the  same  were  lost.     There  was  also  a  second  count 
for  the  conversion  of  certain  goods  by  defendant  of  Matilda 
Morrison,  while  unmarried,  which  are  particularly  described. 
To  the  firat  count  the  defendant  pleaded  that  Matilda  Mor- 
rison, while  unmarried,  did  not  deliver  to  him,  nor  did  he 
receive  from  her,  the  said  goods  for  the  purpose  alleged  ;  and 
to  the  second  count,  that  he  did  not  convert  to  his  own  use 
the  goods  of  Matilda  Morrison,  while  unmarried,  or  wrong- 
fully deprive  her  of  the  use  thereof  as  alleged.     This  cause 
was  tried  before  Mr.  Justice  WiLKiNS,  and  there  was  a  verdict 
for  the  plaintiff  for  the  value  of  the  goods  last.     A  rule  was 
taken  under  the  statute  to  set  the  verdict  aside  on  various 
grounds,  two  of  which  only  were  relied  upon  at  the  argument, 
— 1,  That  there  was  no  evidence  of  the  delivery  of  the  goods 
to  the  defendant;    and,   2,  Misdirection.      Viewing   this  as 
a  case  resting  altogether  on  the  first  point,  in  which  no  ques- 
tion of  law  is  involved,  I  have  thought  it  best  to  refer  to  the 
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main  features  of  the  evidence  on  both  sides,  in  order  that  we 
may  be  able  to  decide  whether  the  jury  were  warranted  in 
arriving  at  the  conclusion  they  did. 

The  deposition  of  Oeovge  D,  Kemp,  an  expressman,  residing 
in  Boston,  was  put  in,  who  testified  as  follows  : — I  recollect  the 
*'  Glenrose  "  being  at  Fort  Hill  wharf  in  Boston.  I  delivered 
stuff  at  the  vessel  for  Matilda  Crow  ;  myself  and  my  partner 
loaded  and  unloaded  the  stuff ;  we  received  the  stuff  from 
Matilda  Crmv  in  person.  She  delivered  to  us  a  trunk  and 
box,  to  be  delivered  on  board  the  schooner  "  Olenrose  "  at  Fort 
Hill  wharf.  We  delivered  them  at  this  vessel,  both  the  trank 
and  box.  It  looked  to  me  as  if  they  -were  loading  freight  on 
board  the  vessel.  There  was  one  man  on  the  wharf — we  de- 
livei-ed  both  the  trunk  and  box  together.  We  took  no  receipt 
In  his  cross-examination  he  said,  I  asked  the  man  on  the 
whaif  if  that  was  the  schooner  "  Olenrose  "  he  said  it  was. 
We  took  the  trunk  and  box  off  the  truck  and  told  him  'there 
was  a  trunk  and  box  for  him,  and  then  drove  away.  I  am 
sure  it  was  Fort  Hill  wharf.  Misa  Crow  told  me  to  deliver 
the  things  at  Fort  Hill  wharf.  I  did  not  look  at  nor  examine 
her  name.  There  was  only  one  schooner  at  the  wharf.  I 
have  no  means  of  knowing  that  the  vessel  at  the  wharf  was 
the  schooner  "  Olenroae  "  except  what  the  man  said,  and  the 
directions  Miss  Crow  gave  me. 

Matilda  Morrison,  called  as  a  witness  in  her  own  and  her 
husband's  behalf,  testified  that  being  in  Boston  in  1873,  and 
hearing  that  the  defendant's  schooner,  the  "  Olenrose"  was 
there,  she  called  on  defendant  at  a  certain  house,  and  ex- 
pressed her  desire  to  send  her  goods,  consisting  of  a  box  and 
trunk,  to  Nova  Scotia ;  that  defendant,  with  whom  she  had 
been  previously  acquainted,  told  her  that  his  vessel,  which  he 
named,  was  lying  at  Foi-t  Hill  wharf,  and  directed  her  to  send 
the  things  which  she  described  to  that  wharf ;  that  she  de- 
livered to  Kemp,  an  expressman,  her  trunk  and  box  addressed 
to  Andrew  Burning,  Economy,  who,  defendant  told  her,  had 
flour  in  the  vessel ;  that  defendant  promised  to  deliver  her 
goods  at  Duming's,  and  after  sending  them  to  the  wharf,  she 
saw  defendant  on  board  the  vessel,  and  asked  in  presence  rf 
one  Marks,  a  seaman  in  the  vessel,  if  her  goods  bad  been>^ 
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placed  on  board ;  that  defendant  turning  to  Marks,  asked 
him  if  those  things  had  come,  who  said  that  a  box  and  large 
black  trunk  had  been  taken  on  board  of  the  vessel  for  Andrew 
Durning,  and  stowed  away  in  the  hold,  and  on  being  so  inform- 
ed, the  defendant  asked  her  if  she  wanted  to  see  them  ;  she 
replied,  she  did  not  want  to  see  them  if  they  were  safely  stowed 
away,  and  at  the  same  time  paid  the  freight  therefor  to  the  de- 
fendant. That  she  remained  three  or  four  weeks  in  Boston  after 
that,  and  then  returned  to  her  home  in  Nova  Scotia,  and  was 
shortly  afterwards  married,  and  received  her  trunk  with  its 
contents,  but  never  received  the  box,  the  subject  of  the  present 
suit  or  its  contents.  ^Mra.  Morrison  also  stated  that  after  her 
marriage  and  in  presence  of  her  husband,  she  saw  the  defendant 
at  his  house,  and  asked  where  the  box  was, and  if  he  knew  what 
had  become  of  it.  Defendant  asked  her  to  wait  till  the  mate 
came,  and  that  probably  he  might  be  able  to  tell  her  some- 
thing about  it.  She  waited  until  the  mate  came  in,  who  said 
he  had  delivered  it  After  some  conversation  between  her 
husband  and  the  mate,  the  defendant  said,  if  the  thing 
is  lost,  it  is  through  the  mate's  carelessness.  That  defendant 
said  he  did  not  deny  having  received  the  goods  in  Boston,  and 
promised  he  would  come  up  to  Economy  where  the  cargo  had 
been  discharged,  and  look  for  the  box,  which  he  failed  to  do. 
In  her  cross-examination  she  said  she  did  not  know  Marks  be- 
fore she  saw  him  on  the  deck  of  the  vessel.  That  she  saw  him 
on  the  deck  of  the  vessel.  That  she  saw  him  there  a  few  hours 
after  the  delivery  of  her  goods  to  the  expressman.  John  More 
says  that  the  black  trunk  was  delivered  to  him  from  the  ves- 
sel for  Duming,  the  brother-in-law  of  Mrs.  Morrison  ;  that 
he  received  it  from  the  mate  in  the  absence  of  the  captain, 
who  said  there  was  a  big  box  covered  up  and  he  could  not  get 
at  it,  and  he  therefore  received  nothing  but  the  trunk ;  that 
he  heard  defendant  talking  to  Mrs.  Duming  before  he  got  the 
trunk,  and  that  he  said  there  was  a*  trunk  and  big  box  there, 
meaning  on  board  the  vessel.  He  was  quite  certain  the  con- 
versation between  defendant  and  Mr,  Duming  was  before  the 
delivery  of  the  trunk.  Alexander  Morrison,  one  of  the  plain- 
tiffs witnejsses,  said  defendant  told  him  he  was  afraid  he  would 
not  find  the  box,  and  that  he  would  call  up  and  see  them 
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about  it  some  day ;  that  he  again  saw  defendant  at  Big  Vil- 
lage, and  he  then  said  he  was  going  to  Economy  the  next  day, 
and  would  try  and  trace  out  the  box  and  let  him  know,  re- 
marking that  several  things  were  lost  in  the  vessel  by  the 
blunders  of  the  mate.  Charles  S,  Diirning  said  he  talked 
with  defendant  after  the  loss  of  the  box ;  that  he,  witness, 
said  to  defendant  he  had  been  told  Mrs.  Morrison  had  paid  the 
freight  on  the  box;  he  replied  he  could  not  deny  it,  and  that  the 
mate  had  made  several  blunders  in  relation  to  some  barrels  of 
flour.  Defendant  admitted  he  had  seen  Mrs,  Morrison  on 
board  the  vessel  at  Boston  and  that  she  asked  about  the  box, 
and  that  William  Maries  was  tite  only  person  on  board  the 
vessel_  at  the  time. 

This  being  all  the  evidence  produced  in  support  of  the 
plaintifTs  case,  I  will  now  refer  to  that  on  the  part  of 
the  defence.  The  defendant,  Andrew  Thompson,  being 
called,  admitted  that  he  was  the  owner  of  the  schooner 
"Glenrose"  when  at  Boston  in  1873,  and  recollected  seeing  Mrs. 
Moi^ison,  then  Miss  Crow,  at  the  vessel  at  Fort  Hill  wharf ; 
that  she  told  him  she  wished  to  send  a  box  and  trunk  to 
Economy,  and  described  what  was  to  go,  and  he  took  50  cents 
from  her  for  freight ;  that  she  did  not  say  the  things 
had  been  sent,  and  he  did  not  recollect  any  reference  being 
made  to  Marks ;  that  to  his  knowledge  no  box  of  the 
description  of  the  lost  box  came  to  his  vessel ;  that  the 
vessel  called  at  Five  Islands  on  hei*  return,  but  he  did  not 
know  whether  any  delivery  was  made  there.  FvZton,  now 
in  California,  took  the  vessel  to  Londonderry  and  Economy. 
Never  heard  of  the  loss  till  November  or  December.  Not 
a  man  in  Economy  had  heard  of  the  box,  and  he  had  never 
found  it.  That  the  things  were  not  on  board  the  first  time 
Mrs.  Morrison  came  to  the  vessel;  that  she  must  have 
gone  to  the  Custom  House  to  find  where  the  vessel  lay; 
that  he  no  doubt  had  acknowledged  to  Miss  Bulging 
that  he  had  the  box.  He  supposed  he  had  a  trunk  and  a 
large  box.  That  the  plaintiff  never  was  on  board  more 
than  once  to  his  recollection.  He  had  heard  the  witness  state 
that  he  spoke  of  the  mate's  blunderings  and  bunglings,  but 
that  he  did  not  say  that.     Wm.  Marks  says  he  was  on  board 
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the  schooner  in  July,  1873.  §he  was  then  at  Fort  Hill  Wharf, 
Boston,  taking  in  freight.  Did  not  recollect  Mrs.  Moi^rison. 
Never  told  defendant  there  was  a  large  box  belonging  to  her 
stowed  away  on  board  the  vessel.  No  such  box  as  that  lost 
came  to  the  vessel  that  he  knew  of.  That  he  recollected  the 
black  trunk  addressed  to  Burning  at  Economy,  which  he  and 
Fulton  took  on  board  from  the  wharf.  Did  not  see  it  left  on 
the  wharf  by  any  expressman,  and  did  not  hear  the  express- 
man inform  any  person  on  board  the  vessel  it  had  been  lef t. 
It  alone  was  on  the  wharf,  which  was  full  of  freight  for  the 
"Olenrose*'  and  other  vessels.  Th^t  he  and  Fulton  were  look- 
ing around  the  wharf  when  they  found  the  trunk,  and  if  they 
had  not  done  so  they  would  have  missed  it,  all  being  mixed 
up  together  on  the  wharf.  Ther0  was  no  other  vessel  there 
bound  to  Economy.  The  special  duty  of  the  mate  was  to 
look  after  the  freight  as  it  came.  The  mate  helped  me  to 
take  the  box  on  board.  His  duty  was  to  keep  the  freight  for 
our  schooner  as  much  separate  from  the  others  as  possible. 
Witness  also  said,  "  I  have  no  recollection  of  what  Mrs.  Mor- 
rison stated  in  reference  to  me.  I  recollect  defendant  asking 
me  about  the  box.  I  delivered  More  the  black  trunk.  I  did 
not  say  in  presence  of  More  that  I  had  delivered  loth  trunk 
and  box.  I  did  not  say :  *  I  will  state  on  my  oath  that  I  de- 
livered both.*  **  On  being  re-examined  the  witness  stated, — 
"  When  the  captain  asked  me  about  the  box  he  took  me  by 
surprise,  and  I  said  I  knew  nothing  about  the  box."  This 
closed  the  evidence  for  the  defence. 

John  More,  being  recalled  by  plaintiffs  to  rebut,  stated  that 
he  had  heard  Marks  say  on  election  day  he  would  take  his 
oath  he  put  both  box  and  trunk  on  board  the  vessel. 

In  submitting  this  case  to  the  jury  the  learned  Judge 
told  them,  that,  putting  out  of  consideration  all  admis- 
sions that  had  been  contradicted,  which,  on  that  account, 
he  thought  they  should  dismiss  from  consideration,  the 
plaintifis  were,  in  his  opinion,  clearly  entitled  to  recover 
on  the  uncontradicted  facts,  and  in  view  of  the  admissions 
made  by  defendant.  To  this  portion  of  the  charge  the 
learned  counsel  for  the  defendant  took  exception,  contending 
that  it  was  a  misdirection,  and  that,  as  it  was  to  be  presumed 
27 
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that  the  jury,  in  eonsidieriqg  the  case  under  the  instruc- 
tions thus  given  them^  had  directed  their  attention  solely  to, 
and  found  their  verdict  upon,  the  uncontradicted  evidence 
produced  by  the  plaintiffs,  which  he  insisted  was  not  of  itself 
sufficient  to  make  the  defendant  legally  responsible  for  the 
lost  goods,  the  verdict,  for  that  reason,  ought  to  be  set  aside. 
While  I  cannot  help  thinking  it  would  have  been  better  to 
have  submitted  the  whole  of  the  evidence  to  the  jury,  such  as 
it  was,  add  told  them  to  exercise  their  own  judgment  and 
discrimination  as  to  what  they  believed  to  be  true  and 
what  they  considered  false,  and  to  decide  accordingly,  I 
am  not  at  all  prepared  to  admit  that  the  instructions 
given  to  the  jury  in  any  way  precluded,  or  were  intended  to 
preclude  them  from  considering  the  whole  of  the  evidence  if 
they  thought  fit  to  do  so,  and  that  a  verdict  found  under 
these  instructions  must  be  presumed  to  have  been  found  on 
that  part  of  the  evidence  only  to  which  their  attention  was 
more  particularly  directed.  The  jury  had  a  right,  and  it  was 
their  especial  duty,  to  consider  the  contradictory  evidence  and 
give  effect  to  their  own  views  in  relation  to  it  as  well  as  the 
rest,  and  I  have  no  doubt  they  did  so,  and  decided  according 
to  the  impression,it  made  on  their  minds.  Looking  at  all  the 
evidence  in  this  case,  which  I  have  carefully  considered,  I 
must  say  that  I  have  failed  to  see  any  grounds  upon  which 
the  verdict  of  the  jury  can  be  disturbed.  My  own  opinion  is 
tthat  the  verdict  rendered  is  in  accordance  with  the  facts 
proved,  from  which  it  clearly  appears  that  the  missing  box 
belonging  to  Jfrs,  Morrison  was  by  the  expressman  she  em- 
•ployed  placed  on  the  very  wharf  on  which  defendant,  accord- 
ing to  her  statement,  on  beSng  requested  to  take  chaiige  of  and 
convey  her  goods  in  his  vessel  to  Economy,  directed  it  to  be 
"placed ;  and,  being  placed  there,  it  was  in  my  view  a  construc- 
tive  delivery  (Story  on  BaUmenU  [8th  ed.]  page  488)  to  the 
•defendant,  which  imposed  on  him  the  duties  of  looking  after 
and  taking  it  on  board,  and  made  him  legally  Tesponaible  for 
its  loss.  There  is  one  feature  in  this  case  which  has  made  an 
impression  on  my  mind ;  it  is  this,  that  defendant,  when  nn- 
»der  examinatioA,  did  not  venture  to  contradict  the  important 
end6nce4>f  MrB.iMarrison  as  to  the  oonversaiion  which  she 
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had  with  him  on  board  the  vessel  in  presence  of  John  Marks, 
when  on  her  enquiry  she  was  informed  that  her  trunk  and 
box  were  stowed  away  in  the  hold  of  the  vessel,  on  the  faith 
of  which  she  paid  the  defendant  the  freight.  It  is  true  her 
statement  in  this  respect  is  coritradicted  by  Marks,  but  all 
that  the  defendant  himself  said  upon  that  subject  was  that 
Mrs,  Morrison  did  not  say  that  the  things  had  been  sent,  and 
that  he  did  not  recollect  any  r^enenoe  beiog  made  to  Marks, 
an  axplaoation  which  possibly  struck  the  minds  of  the  jury^ 
as  it  did  my  own,  as  significant  and  very  unsatisfactory.  I 
think  the  verdict  must  stand  and  that  the  rule  for  setting  it 
aside  must  be  discharged  with  costs. 


WALLACE  V.  BOSSOM;. 

PUiatUr  reooTcred  judgment  agaiDst  defendant  aft-er  plea  jnd»  darrein  eonthuumce  of 
oompoeition  and  diaoharge  under  the  Insolvent  Act  of  1809,  the  aoit  having  been  oommenced 
before  the  assignment  of  defendant  under  the  Act.  The  discharge  was  confirmed  after  plea 
and  before  trial,  but  does  not  appear  to  hare  been  brought  to  the  notice  of  tlie  Court  in  any 
way  at  the  trial.    On  motion  to  set  aside  execution  on  the  judgment, 

Hddt  that  the  defendant  must  have  the  advantage  of  the  general  provisions  of  the  law  in 
his  favour,  which  cant^elled  the  original  Indebtedness,  and  that  the  execution  and  proceedings 
thereunder  must  be  set  aside. 

This  waai  an  application  to  make  absolute  a,  rule  nisi  to  set 
aside  an  execution  remitted  by  His  Lordship  the  Chief  Justice 
to  the  full  Court. 

Defendant  was  indebted  to  plaintiff,  and  afterwards  became 
insolvent.  Action  was  brought  before  the  insolvency,  but 
judgment  was  not  obtained  until  afterwards.  The  plaintiff  had 
not  put  in  any  claim  or  obtained  any  dividend. 

The  action  was  brought  May  10,  1873,  and  pleas  filed  on 
]l|lay  23, 1873.  On  June  9th,  1873,  the  defenda^nt  made  an 
assignment  lender  the  Insolvent  Act,  and  on  August  6th,  1873, 
obtained  a. deed  of  discharge  from  his  creditors,  which  was 
confiiined  on  the  19th  November,  1873.  After  the  deed  of 
di»ch|irge  and  Ijefoxe  the  confirmation,  the  defendants,  }n 
Octol^r  1873,  filed  an  additional  plea  setting  up  the  discharge. 
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The  trial  did  not  take  place  until  January,  and  judgment  was 
entered  up  on  the  30th  January,  1874,  after  which  the  execu- 
tion was  issued. 

Eaton,  in  support  of  the  rule,  applies  under  R.  S.  Ch.  96,  Sec 
15,  for  leave  to  read  a  fresh  affidavit,  setting  out  that  on  the 
trial  the  defendants  attorney  tried  to  introduce  the  further  plea 
of  discharge  and  it  was  not  allowed.  (The  Court  refuse  to 
allow  the  affidavit  to  be  read.) 

There  is  nothing  shown   in  Wallace's   affidavit   to   prove 
neglect  on  the  part  of  the  defendant  in  pleading  his  defence. 
He    pleads    the    discharge    at    the    earliest   moment.      The         i 
plaintiff  was  not  ignorant  of  the  fact  of  insolvency,  as  he  was         | 
present  at  the  first  meeting  of  creditors,  as  he  himself  admits.         I 
Cites  Insolvent  Act  of  1869,  Sees,  94,  98  ;  L.  J?.,  2  Exch.,  208 ;         j 
i.  JK.,  3  Q..B.,  627  ;  Ch.  Arch,,  1202.    In  those  cases  neglect  was         | 
*  shown.     In  this  case  no  neglect  was  shown  in  pleading.    The 
onus  lay  upon  the  plaintiff  to  show  neglect  on  our  part  and         | 
that  we  had  the  opportunity.     Cites  19  C  A,  N,  S.,  85.  I 

Wallace,  contra. — Even  if  an  application  was  made  on  the 
trial  to  plead  the  added  plea,  that  was  too  late.  The  judge 
would  be  perfectly  justified  in  refusing  to  grant  the  plea  after 
the  delay  from  the  19th  November  until  the  trial  in  January. 
There  was  neglect  here  from  the  19th  of  November,  when  the 
discharge  was  confirmed,  until  the  trial  in  January.     The  de-  j 

fendant  has  not  brought  himself  within  the  law.  He  does 
not  show  that  the  deed  was  signed  by  the  proper  number  of  j 
.  creditors  representing  the  required  values.  The  value  is  not  i 
stated.  It  must  be  shown  that  the  plaintifi^s  name  was  on  the 
schedule  of  creditors.  It  is  not  so  shown  here.  R  S.  Ch.  94, 
Sec.  157,  enacts  that  a  plea  pleaded  since  the  la.st  continuance 
cannot  be  pleaded  without  confessing  the  action  up  to  that  time. 
The  defendants  did  not  offer  to  abandon  their  former  pleas^ 
they  should  have  asked  for  leave  to  abandon  their  previous 
pleas  and  set  up  the  new  defence.  The  original  pleas  were 
put  in  simply  to  get  time  to  make  an  assignment.  A  defence 
of  this  character  must  be  pleaded  and  put  on  the  record.  It 
cannot  come  in,  as  it  is  attempted  here,  by  affidavit,  L,  R,  5 
Q.  A,  230  ;  Bump's  Bankrupt  Law,  641,  642.    The  court  will 
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not  even  open  a  default  to  let  in  the  plea  of  discharge.  Bige- 
low  on  Estoppel,  615 ;  8  B,  S  S.,  748 ;  Z.  R,  3  G,  P.,  458  ;  IK 
318. 

Kingy  in  reply. — ^The  objection  as  to  neglect  has  no  force. 
We  do  not  hold  that  the  plea  of  discharge  without  leave  of 
a.  Judge  is  available  except  as  a  notice  to  plaintitf.  He  went 
further  and  obtained  a  confirmation,  which  we  desired  to  have 
on  the  record.  It  is  rarely  that  you  can  apply  to  a  Judge  be- 
tween the  19th  November  and  the  6th  of  January.  The  trial 
was  at  Chambers. 

It  is  objected  that  the  affidavit  of  the  defendant  does  not 
set  out  in  terms  that  the  deed  is  executed  by  the  requisite 
-number  representing  the  required  value.  The  Statute  makes 
the  confirmation,  which  is  annexed  here  to  the  affidavit,  proof 
of  the  discharge.     Insolvent  Act  of  1869,  Sec.  104. 

The  Judge  held  on  the  trial  that  he  was  simply  assessing 
the  amount  for  which  the  plaintiff  was  entitled  to  rank  on  the 
estate,  and  that  was  the  right  view  of  the  case.  That  was  the 
reason  why  he  rejected  our  application  for  leave  to  plead  the 
discharge. 

The  English  Insolvent  Act,  under  which  the  cases  cited  contra 
are  decided,  is  different  from  ours.  Our  act  explains  itself ;  the 
English  Act  does  not.  Our  section  98  explains  section  94.  The 
'English  Act  of  1861,  chap.  134,  sec.  192,  under  which  the  deci- 
sion in  3  Q,  B.  proceeds,  provides  that  the  deed  of  composition 
shall  be  binding  if  certain  conditions  set  out  in  the  act  be  com- 
plied with.  There  is  no  provision  as  to  confirmation  similar 
to  ours.  (Young,  C.  J. — There  is  a  certificate.)  ,  Section  198 
provides  for  a  certificate.  (Young,  C.  J. — The  whole  question 
is  whether,  there  being  no  plea,  you  can  get  the  benefit  of  a 
discharge  by  a  motion.  Is  the  plea  necessary  ?)  It  is  not 
necessary,  and  if  necessary  negligence  should  have  been  shown 
on  our  pait.  The  English  Act,  Sec.  161,  requires  the  dis- 
charge to  be  pleaded,  and  the  case  in  3  L.  JS.,  is  upon  that  act. 
The  American  Act  also  provides  for  the  discharge  being  plead- 
ed. Our  Act  does  not  require  the  discharge  to  be  pleaded, 
and  makes  it  absolute.  In  Murray  v.  RosSy  2  R.  &  C.  154  the 
plea  was  not  a  plea  of  confirmation,  but  merely  an  assign- 
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ment;  and  then  the  Court  was  divided.  A  copy  of  the  confir- 
mation is  sufficient  under  section  134,  Wotherspoon'a  Ins.  Ad^ 
p.  118. 

The  plaintiff's  judgment  is  merely  an  assessment  of  the 
amount  for  which  plaintiff  was  to  rank.  I  do  not  contend 
that  the  Court  can  review  the  judgment  of  the  Judge  who 
tried  the  cause,  but  merely  that  his  judgment  is  to  be  con- 
sidered as  an  assessment,  the  fact  of  the  confirmation  of  dis- 
charge having  been  brought  to  his  notice. 

WiLKiNS,  J.,  now  (March  26th,  1877,)  delivered  the  judg- 
ment of  the  Court : — 

The  plaintiff  sued  defendant  in   a  summary  way. — ^After 
suit  commenced,  and  before  judgment,  on  9th  June,  1873,  de- 
fendant assigned  his  property   under  the   Insolvent    Act  of 
1869.     On  6th  August,  1873,  he  became  a  party  to  a  deed  of 
composition  from  his  creditors  of  a  character  required  by  the 
Act.     On  or  about  l7th  October,  1873  (after  having  pleaded 
in  denial  of  the  indebtedness),  he  pleaded  a  plea  puis  darrein 
continuance,  to   the  effect  that  since  action  commenced  he 
duly  assigned  under  the  Act,  and  that  by  deed  of  composition 
and  discharge  duly  executed  by  bis  creditors  he  had  been  dis- 
charged from  fiCll  liability  in  respect  of  the  plaintiff's   claim. 
On  the  19th  of  xVov.,  1873,  the  Insolvent  Court  confirmed  the 
deed  of  conlposition  and  defendant's  discharge.   It  does  not  ap- 
peal that  that  act  of  the  Court  was  brought  to  the  notice  of  this 
Court,  at  the  trial  of  this  cause,  which  took  place  under  the 
plea  p.  d.  continuarhce  above  noticed.     I  cannot  believe  that 
it  Was,  because,  under  the  circumstances,  not  explained  and 
Which  I  find  it  difficult  to  understand,  judgment   was  given 
for  the  plaintiff  against  the  defendant.     On  the  30th  of  May, 
1876,  ah  execution  under  the  judgment  was  is5jued,   and  de- 
livered to  the  Sheriff  to  be  executed.     On   the   20tli  June, 
1876.  the  rule  niei  to  set  aside  the  execution  and  proceedings 
under  it  was  obtained.    After  hearing  an  argument,  I  am  of 
opinion  that  it  must  be  made  absolute  with  costs.     Sections 
94,  98,  and  100  of  the  Insolvent  Act  of  1869,  read  in  connec- 
tion with  section  101,  necessitate  such  a  judgment 
The  deed  of  composition  (see  sec;  101)  was  not  made  a&^o* 
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lutein  its  effect  on  this  ind^btednesa  until  after  tlie  plea  pwia 
darrein  contmv/jmce,  tha  only  one,  after  withdrawal  in  effect 
of  the  former  pleas,  had  been  pleaded.  Therefore,  notwith- 
standing this  judgment  in  a  summary  suit,  the  defendant  must 
have  the  benefit  of  the  general  provisions  of  law  in  his  favour, 
which  cancelled  the  original  indebtedness.  When  he  pleaded 
the  only  plea  that  he  could  then  have  pleaded  under  the 
statute,  he:  was  not  in  a  position  to  plead  confirmation,  of  the 
deed  and  his  diecka/rge  v/nder  it 


WHITEHEAD  v.  HOWARD. 

Plaintiff  an4defen<Uiit  entered  into  a  eo-partnerqhip  for  five  ye^rs,  under  a  written 
agreement,  containing  a  proxision  that,  *'  it  sbali  be  iawful  for  the  said  £.  H.  (the  defend- 
ant) to  terminate  the  tame  at  the  end  of  the  first  yean  without  any  uotloeJC  the  bnainess  sliaU 
not  prove  sutSsfactory  to  him."  Defendant  terminated  the  oo>partnenbip  at  the  end  of  the 
year  on  the  ground  of  the  bosiness  not  having  proved  satisfactory  to  him,  wherenpon  plaintiff 
brought  his  action  for  nonfuliUment  of  the  agreement,  alleging  that  the  business  had  proved 
aitlsfiftotory.  The  jnry  fonnd  for  plaintiff  with  large  damagefi,  and  fonnd,  in  answer  to  a 
qnestloa  put,  that  the  defendant,  when  he  terminated  the  oo-partuership,  was  not  dissatisfied. 
with  the  boiiaess. 

iETsfc/,  that  the  agreement  gave  an  unoontrolled  discretion  to  defendant,  and  that  the*> 
verdict  must  be  set  aside. 

WiucisSi-J.,  dissenting. 

This  cause  was  tried  before  Mr.  Justice  Smith  at  Halifax,, 
and  a  verdict  found  for  plaintiff  for  $1500.  A  mle  nisi  was 
granted  to  set  aside  the  verdict  on  the  ground  that  it  was 
against  law  and  evidence,  and  for  misdirection  by  the  learned 
Judge  who  tried  the  .cause.  The  cause  was  argued  in 
February,  1877,  before  Wilkins,  McDonald,  SJbth  and. 
James,  JJ. 

Ritchie,  Q.  C,  in  support  of  rule. — There  are.  tw»  counts^ . 
The  first  sets  out  the  partnership  and  charges  breaches  of  the 
agreement,  e.  g.,  that  the  business  was  not  done  at  the  estab- 
lishment and  that  the  plaintiff  was  excluded  from-the  premises. 
The  second  count  is  for  the  termination,  of  the  partnership. . 
The  first  two  pleas  deny  the  deed  and  tb&jtrespass ;  the  third ' 
alleges  that  business  was.  carried  on  at  tha^f  laoe  and  that  the  ^ 
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defendant  did  not  close  and  shut  up  or  eject  plaintiff,  &c. ;  the 
fourth,  that  the  business  did  not  prove  satisfactory ;  and  the 
fifth,  that  plaintiff,  being  cutter,  and  taken  as  such,  was  in- 
competent on  account  of  dissipated  habits. 

The  case  turns  on  the  question  whether  Howard  had  a  right 
to  terminate  the  partnership  as  he  did,  because  the  removal  of 
the  books  was  afterwards.  The  Court  has  already  decided  that 
the  defendant  had  a  right  to  put  an  end  to  the  partnership. 
In  answer  to  questions  put  on  previous  trial,  the  jury  found 
that  the  business  had  proved  satisfactory  to  Howard,  the  de- 
fendant, and  that  it  ought  to  have  so  proved  satisfactory. 

The  evidence  on  the  previous  trial  was  exactly  the  same  as 
this.     Manly  v.  GreahaTn  Life  Ass.  Co.y  29  Beav.  439. 

The  interpretation  of  the  agreement  is  that  Howard  was  to 
be  judge  and  end  the  partnership  in  his  discretion. 

2  McK  <k  (?.,  216 ;  6  Q.  A,  682 ;  i.  jR.,  18  Eq.  Cases,  28. 

Weathei'^be,  contm. — The  case  in  Beavan  does  not  apply 
here.  The  directors  bona  fide  exercise  their  discretion.  There 
is  a  large  number  of  cases  where  it  is  held  that  if  a  tribunal 
i agreed  upon  by  the  parties  bona  fide  exercises  its  discretion, 
St  is  the  same  as  an  arbitration.  Here  the  right  to  dissolve 
depends  upon  the  question  whether  the  business  proved  satis- 
factory or  not,  and  that  is  a  pure  question  of  fact.  If  the  jury 
had  found  that  the  business  was  unsatisfactory,  and  had  been 
•terminated  on  that  ground,  that  would  have  been  conclusive 
against  us.  The  defendant  admitted  that  he  had  intended  to 
*put  out  the  plaintiff  two  months  after  he  started,  before  he 
looked  into  the  books.  The  defendant  in  his  letter  gave  his 
.reason  for  the  dissolution,  and  it  had  nothing  to  do  with  dis- 
satisfaction with  the  business.  He  was  satisfied  with  the 
Ibusiness.    4  Bing.,  N.  C,  105  ;  i  C.  A,  909  ;  JT  fi.  <fr  S.  799. 

The  whole  agreement  is  to  be  read  together.  It  shows 
that  the  termination  is  not  to  be  upon  a  caprice  of  the  de- 
fendant. He  must  really  be  dissatisfied  with  the  business  as 
a  matter  of  trade.  The  clause  previous  to  that  relied  on 
provides  for  a  notice  of  three  months  where  the  termination 
is  to  be  on  the  mere  motion  of  the  defendant.  What  protec- 
tion would  that  notice  be  to  plaintiff,  if  the  defendant  could 
terminate  on  mere  caprice  without  proving  the  fact  of  dissa- 
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tisf action  with  the  financial  results  of  the  business ;  and,  if  the 
power  in  question  is  arbitrary,  what  need  of  the  previous  sec- 
tion providing  for  notice  ? 

Addison  on  Contracts,  666. 

The  juiy  have  in  effect  found  that  Whitehead  got  no  notice. 

His  exclusion  in  the  letter  is  put  on  the  ground  that  the 
defendant  had  himself  leased  the  premises,  and  that  he  would 
exclude  him  on  account  of  his  insulting  language. 

The  case  might  be  such  that  the  defendant  was  actually  dis- 
satisfied, but  yet  ought  reasonably  to  have  been  satisfied,  in 
which  case  the  plaintiff  should  succeed,  but  I  am  willing  to 
leave  it  on  the  ground  that  he  was  not  actually  dissatisfied  at 
all,  but  put  forward  a  mere  pretence  of  that,  while  he  was 
perfectly  satisfied  with  the  results  of  the  business. 

Cites  Waterhouse  v.  Moi^^ow,  (from  a  newspaper  report  of 
a  decision  by  this  Court.) 

McDonald,  Q.  C,  in  reply. — TJie  dissolution  by  notice  is  not 
provided  for  except  after  the  end  of  the  first  year,  but  in  con- 
tradistinction to  that  it  provides  that  at  the  end  of  the  first 
year  the  defendant  can  terminate  it  if  it  proves  not  satisfac- 
tory. Now  what  is  meant  by  the  business  not  jp^^oving  satis- 
factory  ?  Suppose  the  plaintiff  was  a  drunkard,  or  was  offen- 
sive to  customers,  or  that  his  course  was  injuring  the  business. 
Suppose  his  moral  conduct  was  disreputable  and  the  defen- 
dant was  dissatisfied. 

(WiLKiNS,  J. — ^You  would  construe  it  as  if  the  word  ^ja?'^ 
nership  were  there.)  Exactly.  Now  who  is  to  be  the  judge 
under  the  agreement  ?  The  cases  cited  where  the  jury  were 
permitted  to  pass  upon  that  question  do  not  apply  to  this  case. 

Suppose  Howard  had  conceived  a  groundless  prejudice 
against  the  plaintiff,  could  he  not  at  the  end  of  the  year  say, 
the  business  is  unsatisfactoiy  to  me  ?  The  word  "  business  " 
includes  all  that  is  connected  with  it.  Irrespective  entirely  of 
the  legal  principle  invoked,  they  meant  that  Howard  should 
have  the  opportunity  of  breaking  the  partnership. 

Either  the  jury  had  the  power  to  say  that  he  ought  not  to 
be  satisfied,  or  else  the  Judge  was  not  right  in  directing  the 
jury  that  the  defendant  was  to  be  the  judge  in  the  matter. 
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The  case  m4  Ct-  -B->  899,  does  not  apply.  The  Court  simply 
held  that,  having  bought  an  engine  which  did  not  come  up  to 
warranty,  the  defendant  could  not  offset  the  deficiency  ia 
value,  but  must  bring  his  action  on  the  warranty. 

(McDonald,  J.  In  all  the  cases  cited  the  question  was  as 
to  something  done  for  which  money  was  due  at  the  time.  If 
this  was  a  question  as  to  the  right  of  the  defendant  to  exclude 
the  plaintiff  from  pix>ceeds  of  the  business  on  the  ground  that 
it  was  unsatisfactory,  it  would  stand  in  a  different  position.) 

There  is  no  contradiction  as  to  the  facts  bearing  on  the 
point  in  dispute  in  the  evidence. 

So  far  as  Whitehead  was  concerned  the  success  of  the  busi- 
ness was  nothing  to  him,  as  he  was  paid  weekly  wages  as  a 
cutter.     He  had  no  risk  or  liability,  so  that,  as  far  as  equities 
are  concerned,  it  is  all  on  one  side.     Cites  3  B.  <k  S.,  364. 

McDonald,  J.,  now  (March  26th,  1877),  delivered  the  judg- 
ment of  the  Court : — 

The  plaintiff  and  defendant  were  co-partners  as  clothiers  ' 
under  an  agreement  dated  the  1st  day  of  May,  1871,  by  which 
it  was  stipulated  that  the  co-partnership  should  continue  for 
five  years  from  that  date,  subject  to  be  sooner  determined  at 
any  time  after  the  expiration  of  the  fii'st  year,  by  either  party 
giving  notice  in  writing  for  that  purpose,  to  the  other.  The 
agreement  further  provides  that  "  it  shall  be  lawful  for  the  said 
"  Ebenezer  Howard  to  terminate  the  same  at  the  end  of  the 
'*  first  year  without  any  notice  if  the  business  shall  not  prove 
''  satisfactory  to  him."  On  the  evening  before  the  expiration  of 
the  year,  the  defendant  notified  the  plaintiff  of  his  intention 
to  terminate  the  partnership  at  the  end  of  the  first  year,  the 
business  not  having  proved  satisfactory  to  him  ;  aod  on  the 
following  day  he  addressed  a  note  to  the  plaintiff  informing 
him  that  the  books  belonging  to  the  firm  were  then  in  the 
possession  of  Mr.  Ja».  W,  Creigkton  for  the  purpose  of  com- 
pleting the  balance  sheet,  and  that  Mr.  Creigkton  would  give 
him  free  access  to  the  same,  together  with  any  information 
that  he  might  need. 

The  note  concluded  in  these  words  **  I  have  al«H>  to  inform 
^*  you  that,  after  your  grossly  insulting  language  to  me  to-day> 
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"I  shall  not  allow  your  presence  on  the  premises,  185 
"  HoUis  Street,  which  I  have  leased  from  S.  Howard  & 
"  Son."  This  action  was  brought  to  recover  damages  for  the 
non-f ulfilmeifb  of  the  agreement,  and  it  is  alleged  in  the  de- 
claration that  the  business  did  prove  satisfactory  to  the 
defendant  at  the  eiid  of  the  first  year. 

The  jury  found  a  verdict  in  favour  of  the  plaintifl^  for 
81500.00  damages,  and  to  the  question ;  "  Was  the  defendant, 
Howard,  when  he  terminated  the  co-partnership  on  the  30th 
day  of  April,  1872,  dissatisfied  with  the  business  of  the  co- 
partnership?" they  answered,  "He  was  not"  A  rule  nisi  was 
obtained  to  set  the  verdict  aside  on  the  ground  that  it  was 
against  law  and  evidence,  and  for  misdirection.  The  latter 
ground  however,  was  not  urged  at  the  argument  and  is  not 
supported  by  law. 

The  main  question  turns  upon  the  construction  of  that  part 
of  the  agreement  under  which  the  defendant  claimed  a  right 
to  put  an  end  to  the  co-partnership  without  notice  if  the  busi- 
ness should  not  prove  satisfactory  to  him.  The  plaintiff  con- 
tends that  the  dissatisfaction  which,  in  law,  would  enable  the 
defendant  to  take  the  course  he  did,  must  be  shown  to  have 
been  justified  by  the  facts,  and  urges  that,  in  this  case,  there 
was  no  cause  for  such  dissatisfaction.  Several  cases  were 
cited  in  support  of  that  view,  but  I  do  not  think  that  they  are 
in  point.  Here  there  is  no  question  respecting  compensation 
for  anything  done  by  the  plaintiff  under  the  agreement,  nor  any 
question  respecting  his  right  to  such  profits  or  advantages  as 
may  have  accrued  to  him  under  it,  up  to  the  end  of  the  year. 
The  complaint  is  that  he  was  not  permitted  to  act  further  as 
a  co-partner  and  to  acquire  future  profits  under  the  agreement. 
Manby  v.  tlie  Oresham  Life  Assurance  Society ,  29  Beavan, 
439,  shows  that  the  bona  fide  exercise  of  discretion,  under  an 
agreement,  somewhat  similar  to  this,  though  the  facts  were 
such  as  ought  to  have  led  to  a  different  result,  cannot  be  in- 
terfered with  by  the  court ;  and  Inderwidc  v.  SnM,  2  McN.  & 
Q.,  216,  is  a  very  strong  case  in  favour  of  the  defendant, 
showing  that  even  the  expreission  "  reasonable  cause,"  when  ■ 
used  in  a  deed  giving  discretion,  for  such  reasonable  cause,  to 
remove  a  director,  did  not  refer  to  such  a  cause  as,  in  a  court 
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of  justice,  would  be  held  reasonable,  but  only  to  such  a  cause 
as  should  be  held  reasonable  by  the  parties  exercising  the  dis- 
cretion. 

In  the  case  before  us  the  agreement  does  not  a^  all  require 
that  the  cause  of  the  dissatisfaction  which  would  justify  the 
defendant  in  putting  an  end  to  the  partnership  should  in  fact 
be  reasonable.  In  Stadfiard  v.  Lee,  3  B.  &  S.,  364,  the  law 
was  clearly  laid  down  by  Cockburn,  C.  J.,  who,  after  ac- 
ceding to  the*  judgment  in  Dcdlraan  v.  Kingy  4  Bing.  N.  C, 
105,  said  ;  "  But  we  are  equally  clear  that  where,  from  the 
"  whole  tenor  of  the  agreement,  it  appears  that,  however  un- 
"  reasonable  and  oppressive  a  stipulation  or  condition  may  be, 
"  the  one  party  intended  to  insist  upon  and  the  other  to  sub- 
"  mit  to  it,  a  court  of  justice  cannot  do  otherwise  than 
"  give  full  effect  to  the  terms  which  have  been  agreed  upon 
"  between  the  parties."  He  again  says  :  "  It  is  the  duty  of 
'"  the  Court  to  ascertain  and  give  effect  to  the  intention  of  the 
**  parties  as  evidenced  by  the  agreement ;  and  though,  where 
**  the  language  of  the  contract  will  admit  of  it,  it  should  be 
"  presumed  that  the  parties  meant  only  what  was  reasonable ; 
"  yet  if  the  terms  are  clear  and  unambiguous,  the  Court  is 
**  bound  to  give  effect  to  them,  without  stopping  to  consider 
**  how  far  they  may  be  reasonable  or  not."  There  is  no  am- 
biguity in  the  language  of  the  agreement  before  us.  It  is  as 
clear  as  possible,  giving  the  defendant  the  right  to  end  the 
co-partnership,  if,  at  the  end  of  the  year,  the  business  did  not 
prove  satisfactory  to  him,  and  it  does  not  require  that  there 
should  be  any  cause  shown,  either  reasonable  or  unreasonable, 
for  such  dissatisfaction. 

It  is  true  that  the  jury  found  that  the  defendant  was  not 
dissatisfied  with  the  business,  but  that  finding  is  entirely 
against  the  evidence,  and  cannot  affect  the  law  which  controls 
the  caSe.  The  cause  was  argued,  by  the  learned  counsel  for 
the  plaintiff,  as  if  the  financial  result  of  a  business  was  the 
business  itself,  and  as  if  every  consideration  but  that  of  the 
profits  were  to  be  ignored  in  adjudging  whether  the  business 
was  or  was  not  satisfactory  :  but  it  cannojb  be  said  that,  be- 
cause the  profits  of  a  co-partnership  business  may  be  such  as 
to  appear  satisfactory  to  some  persons,  the  business  itself  must 
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necessarily  be  satisfactory  to  all  those  engaged  in  it.  No 
matter  what  the  profits  may  have  been,  there  are  numerous 
causes  which  may  have  rendered  the  business  extremely  un- 
satisfactory to  some  of  the  parties  engaged  in  it.  One  may 
have  to  use  unexpected,  extraordinary,  and  constant  vigilance 
in  consequence  of  the  carelessness  or  misconduct  of  his  co- 
partner, and  day  after  day  he  may  have  to  suffer  a  variety  of 
annoyances  and  even  insults,  at  the  hands  of  his  associate,  in 
-which  case  it  cannot  be  said  that  the  business  w^ould  neces- 
sarily be  satisfactory  to  him,  whatever  the  profits  might  be. 
It  cannot  be  contended  that  what  would  be  satisfactory  to  one 
would  necessarily  be  satisfactory  to  another.  One  may  be 
satisfied  if  the  business  pays  twenty-five  per  cent,  on  the  capital 
invested,  while  another  may  not  be  satisfied  if  it  pays  fifty. 

It  is  impossible  for  any  one  but  the  defendant  himself  to 
say  what  was  or  was  not  satisfactory  to  him.  By  the  agi-ee- 
ment  he  was  constituted  the  sole  judge  of  that  question,  and 
the  jury  who  undertook  to  say  that  he  was  not  dissatisfied 
with  the  result,  in  the  face  of  his  oath,  assumed  that  they 
knew  his  thoughts  better  than  he  did  himself.  Besides,  it  is 
difficult  to  conceive  why  the  defendant  should  have  put  an 
end  to  the  business  if  it  had  proved  satisfactory  to  him. 

Entertaining  the  views  that  I  do  as  to  the  true  construction 
of  the  agreement,  it  is  not  necessary  to  refer  to  the  evidence 
further  than  to  say  that  it  seems  tome  to  disclose  good  reasons 
to  create  dissatisfaction  in  the  mind  of  the  defendant,  even  if, 
contrary  to  my  opinion,  such  evidence  were  necessary  to  jus- 
tify the  defendant  in  th6  course  which  he  took.  I  think, 
therefore,  that  the  verdict  must  be  set  asids. 

WiLKiNS,  J.,  read  the  following  dissentient  opinion  : — 

It  appears  to  me  impossible  upon  principle  to  disturb  this 
verdict. — The  case  involves  a  necessity  for  judicial  constric- 
tion of  the  agreement  in  question,  and  I  regret  to  say  that  I 
am  unable  to  concur  in  the  view  of  its  meaning  expressed  by 
my  learned  brother  at  the  tjpal,  although  I  quite  agree  with 
his  exposition  of  the  principles  that  concern  the  construction 
of  a  written  agreement.  The  words  of  the  condition,  on  the 
existence  of  which  the  defendant's  right  to  dismiss  the  plain- 
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ii£F,  as  he  did,  depended,  are  these :  "  if  the  husivsss  should  riot 
prove  miideLcictTy  to  him.  Observe  primarily  the  words  are 
not  "  if  the  convection  should  not  be  satisfactory  to  him." — 
If  the  two.  words  which  I  have  italicized  or  words  of  the  same 
import  were  there,  I  should  have  construed  the  a^eement  in 
loco  as  my  learned  brother  did.  But  such  words  are  not 
there,  and,  not  being  there,  we  must  construe  the  two  words 
that  are  there,  "  business  '*  and  "  prove  "  respectively,  (Ac- 
cording to  their  plain  and  natural  raeanin^a.  Worcester 
shews,  and  no  lexicographer  will  shew  otherwise,  that  the 
first  word  means  "  calling,  employment,  occupation,  vocation  ; 
trade,  commerce,  traffic,  something  to  be  transacted,  concern, 
matter,  affair." — The  word  cannot  be  d^ned  otherwise 
than  by  some  of  these  definitions — "  Prove"  is  not  the 
equivalent  of  "  Be."  The  former,  used  as  &  neuter  verb,  means 
"to  make  trial,  or  experiment,"  "  to  be  found  by  experience 
to  be  ; "  "  to  be  found  in  the  evesut ; "  "to  turn  out" — ^These 
are  the  words  which  the  parties  have  used,  and  we  must  cop- 
strue  them  as  my  learned  brother  told  the  jury,  according  to 
their  plain  and  natural  meanings.  But  so  to  con3true  them,  as 
to  make  them  give  HowcLrd  a  right  to  dismiss  the  plaintifif,  on 
account  of  moral  misconduct,  or  offensive  pemonal  habits,  or 
even  want  of  skill,  or  from  mere  pleasure  or  caprice  operating 
on  the  mind  of  Howard,  bo  as  to  enable  the  latter,  at  the  end 
of  the  year,  to  say  to  defendant :  "  It  is  my  pleasure  that  the 
connection  between  us  shall  now  terminate,"  would  be.aiot  to 
construe  tfie  words  according  to  their  plain  natural  Toeaning* 
If  this  be  sound  reasoning,  and  I  apprehend  it  is  such,  then 
the  matter  stands  thus : — The  construction  was  purely  for  the 
Judge.  The  question  actually  raised  by  the  plea,d/mgs,  viz : — 
"  Did  the  state  of  tiie  business  prove  a  matter*  of  resl  dissa- 
tisfaction to  the  defendant's  mind,"  was  {or  the  jury.  One, 
substantially  the,  same  with  it,  was  put,  and  answered  deci- 
sively for  the  plaintiff.  Unless  the  defendant's  evidence  shew- 
ed that  the  bimness  did  prove  (i.  e.,  as  the  pure  result  of  hon- 
est investigation,  appear  to  the  defendant  to  be)  "a, master, of 
real  dissatisfaction"  to  him,— the  verdict  must  stand.  He 
utterly  failed  to  shew  that  to  the  jury.  He  k^  failed  to  shew 
it  to  my  mix^d. 
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Therefofre  I  feel  bound  to  say,  that  the  rule  shoald  be  dis- 
ebai^d. 


THE  QUEEN  v.  ERASER. 

The  go^ds  of  the  Soverelgu  cannot  be  detained  ander  a  olaim  of  lien. 

A  defendant  oaanot  plead  dtmble  or  teverol  matters  in  tbe  ooae  of  the  Crown. 

The  Qaeen  can  bring  replevin  under  R.  8.  eh.  M«  wo.  889. 

Demurrer  to  three  pleas  in  an  action  of  replevin  to  recover 
railroad  iron  belonging  to  government,  held  by  a  wharfowner 
at  Pictou.  The  defendant  pleaded  lien  in  the  master  of  a 
-vessel  for  freight,  and  a  lien  in  defendant  for  wharfage  and 
storage  of  the  goods. 

Graham,  in  support  of  demurrer. — The  King  is  privileged 
from  arrest  and  his  goods  from  detention  for  claims  against 
ihem  for  the  same  reason.  No  action  can  be  brought  against 
the  King,  and  from  that  it  follows  that  the  subject  can  have 
no  redress  by  his  own  action,  which  would  be  going  much  fur- 
ther than  action  at  law. 

It  is  contrary  to  precedent.  There  is  no  case  where  the 
King's  property  was  detained  for  a  lien. 

In  England  they  have  sought  to  hold  H.  M.  vessels  for  sal- 
vage, but  the  Court  .could  not  have  jurisdiction,  even  where 
the  ship  is  a  foreign  ship.    ^  Dodson,  464 ;  Id,,  37. 

A  packet  ship  was  sought  to  be  detained  for  repairs ;  she 
■was  carrying  mails.  The  Court  refused  to  go  on  with  it ;  but 
the  Post  GfBce  authorities  afterwards  assented  and  the  case 
went  on.    S  Dodson,  103. 

In  the  United  States  it  has  been  decided  that  the  property 
of  the  State  could  not  be  detained  for  the  price  of  carrying 
the  mails.    Redjield,  389 ;  4  Howa/rd,  20. 

In  Ma^lamd  a  person  sought  to  detain  horses  engaged  in 
canying  the  mails  for  feed.    He  could  not  do  ii 
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The  seventh  plea  is  bad  because  pleaded  with  other  pleas 
inconsistent.  Under  Common  Law  only  one  matter  could  be 
pleaded.  The  statute  of  Anne  first  gave  the  right  to  plead 
several  matters,  and  that  was  held  not  to  apply  to  the  King, 
Where  the  King  is  not  mentioned  he  is  not  bound.  Mann- 
ings Exch,  Pr,  105,  141,  199. 

The  Crown  and  a  subject  cannot  hold  in  common.  Where 
goods  are  given  to  the  Crown  and  a  subject,  the  whole  goes  to 
the  Crown.  Therefore  the  subject  cannot  have  a  lien  on  goods 
of  the  crown  ;  2  Dodaon  103. 

If  the  plea  had  shown  that  these  goods  were  owned  by 
Michael  White,  it  might  be  good.  I  do  not  see  how  Eraser 
can  detain  these  goods,  admitted  to  belong  to  Her  Majesty,  for 
any  claim  against  White. 

When  a  person  who  has  no  title  at  all  to  goods  gives  them  to 
any  carrier  to  carry,  he  cannot  detain  them  for  the  lien  for 
carriage  ;  2  T.  R  485  ;  Am,  Cases,  5  Gush,  157 ;  8  Gray,  262. 

The  plea  setting  up  lien  must  allege  indebtedness. 

There  is  no  indebtedness  alleged  in  this  plea. 

6  G,  <fe.  P.  675.    Bedfield  on  carriers,  sec.  272. 

Where  a  party  detains  for  a  lien,  he  has  no  lien  for  keeping 
the  goods.  8  H,  ofL,  G,,  .*^45.  The  claim  here  is  for  warehouse 
room  and  wharfage  in  the  attempt  to  preserve  the  lien  of  the 
master.  He  does  not  detain  them  as  agent,  but  in  his  own 
right: 

If  he  claims  possession  as  against  the  master  the  master 
has  no  lien,  for  possession  is  necessary  to  lien ;  Addison  on 
ToHs  422  ;  Bedfield  on  Garriers,  289 ;  Kent,  6405 ;  S  C,  A  P., 
399. 

McDonald,  Q,  G.,  contra. — ^In  the  absence  of  direct  authority, 
the  presumption  is  in  favor  of  our  lien.  The  remedy  by  peti- 
tion of  right  is  comparatively  modem.  Before  that  the  Crown 
could  be  brought  into  Court  on  the  usual  action.  The  statute 
changed  that. 

The  Crown  here  seeks  to  evade  a  common  law  liability  to 
lien  to  which  an  ordinary  subject  would  be  liable. 

The  cases  cited  do  not  apply.  For  instance  the  doctrine 
that  the  mails  cannot  be  detained  rests  upon  necessity.  Just 
as  the  case  of  the  stoppage  of  munitions  of  war.    But  here 
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when  the  Crown  actually  becomes  a  trader  and  purchases  ma- 
terial for  railways,  &c.,  the  case  is  different.  The  necessity 
does  not  arise. 

In  the  Post  0£Sce  case  in  Dodaon,  the  argument  was  put  on 
the  ground  of  conveniem/x,  and  not  on  any  right  of  the  Crown 
to  be  exempt  from  the  proceedings.  If  the  principles  con- 
tended for  prevailed,  hardly  a  ship  enters  the  harbor  that 
-would  not  be  exempt. 

The  case  in  ^  T.  i2.,  485,  is  one  where  the  goods  were  de- 
livered to  a  person  claiming  them  wrongfully. 

As  to  the  objection  to  the  last  plea,  there  is  a  clear  right  set 
forth.  He  alleges  the  lien.  It  is  not  necessary  to  say  what 
the  lien  is  for,  beyond  informing  the  plaintiff  of  the  nature  of 
the  claim.  He  has  stated  in  clear  and  distinct  terms  a  sufficient 
contract  to  constitute  a  lien  on  the  goods.  He  claims  a  lien  as 
an  agent  of  the  master  as  well  as  on  his  own  account.  The 
first  lien  set  up  in  the  plea  for  freight  is  a  good  lien  unques- 
tionably. The  mere  fact  that  he  has  united  a  claim  of  his 
own  with  a  claim  that  forms  a  valid  lien  does  not  invalidate 
the  plea. 

Where  is  the  authority  for  bringing  reptevin  by  the  Crown  ? 
In  matter  of  realty  the  Queen  cannot  be  disseized,  and  therefore 
cannot  bring  ejectment.  Similarly  she  cannot  bring  replevin.. 
In  R.  S.  cap.  94,  sec.  329,  the  Queen  is  not  named,  and  therer- 
fore  she  acquires  no  rights  under  it.  She  must  rely  upon  her 
constitutional  modes  of  procedure.  3  BL,  257-258,  The  star 
tute  provides  for  security  to  be  given  and  therefore  the  Crown 
could  not  be  contemplated. 

If  the  statute  of  Anne  as  to  double  pleading  does  not  bind 
the  Crown,  the  Crown  cannot  come  in  and  avail  itself  of  our. 
statute  without  being  bound  by  the  practice  it  prescribes. — 
The  Queen  availing  herself  of  our  statute  must  be  subject  to 
the  practice  as  to  amendment  of  double,  and  uncertain  plead-. 
ings. 

Graham,  in  reply. — The  Queen  is  not  bound  by  statutes,  but 
she  may  avail  herself  of  them. 

(The  Court.    But  can  she  avail  herself  without  being  bound 
by  the  practice  therein  prescribed  ?) 
28 
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The  Crown  can  bring  any  action  that  the  subject  can  ;  she 
can  bring  detinue  for  instance. 

In  Uniacke  v.  Dickson^  James,  N.  S.  R,  287,  Judge  Hill 
admitted  that  none  of  the  prerogative  writs  had  issued,  and, 
as  far  as  I  can  learn,  since  that  no  ad,  fa.  has  been  issued,  and 
all  actions  are  brought  by  her,  as  by  a  subject. 

In  a  Canada  case,  although  the  statute  provided  that  suits 
on  the  Post  Office  bonds  should  be  brought  by  the  Post  Master, 
yet  the  Court  held  where  a  ea./a.  was  brought  by  the  Crown, 
that  it  was  rightly  brought,  as  the  Crown  was  not  bound  by 
the  statute. 

Trover  perhaps  cannot  be  brought  by  the  Crown,  but  that 
is  because  of  a  fiction  that  the  goods  of  the  Crown  cannot  be 
converted.  But  actions  can  be  brought,  and  replevin  here  is 
of  the  nature  of  an  action  of  detinue. 

Assuming  that  the  plea  of  lien  is  good  he  can  only  hold  it  as 
agent  of  White.  But  here  he  holds  adversely  to  White,  (Mc- 
Donald, Q.  C, — Suppose  we  strike  that  out,  is  not  the  rest  of 
the  plea  good  ?)  No.  There  is  no  valid  plea  of  a  lien.  He 
merely  says  he  holds  them  for  a  claim,  which  is  not  sufficient 

Possession  is  necessary  to  a  lien.  Now  who  has  possession  ? 
If  the  defendant,  then  White  cannot  have  and  has  no  lien. 
He  has  lost  it  and  could  not  transfer  the  goods  subject  to  the 
lien.  If  he  is  holding  them  as  the  agent  of  White,  he  can 
have  no  lien  against  him.     He  sets  up  inconsistent  liens. 

There  is  no  privity  of  contract  between  the  Crown  and  this 
third  party. 

Smith,  J.,  now  (March  26th,  1877),  delivered  the  judgment 
of  the  Court : — 

This  is  an  action  of  Replevin  brought  in  the  name  of  Her 
Majesty  the  Queen  against  James  Fraser  of  Pictou,  who,  as  i^ 
alleged,  uniustly  detained  a  quantity  of  steel  rails  and  fish 
plates  for  railway  purposes,  the  property  of  Her  Majesty. 

To  this  action  the  defendant  has  pleaded  seven  pleas;  to  the 
iif  th,  sixth  and  seventh  of  which  the  plaintiff  has,  by  the  At- 
torney General  of  the  DominioUi  demurred. 

The  fifth  plea  alleges  that  at  the  time  of  the  alleged  deten- 
ition  defendant  had  a  lien  upon  the  goods  for  money  payable 
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to  him  hy  the  plaintiff  for  warehousing  the  same,  and  that  he 
detained  them  for  a  lien  and  security  for  said  debt. 

The  sixth  plea  sets  up  a  lien  upon  said  goods  on  behalf  of 
the  owners  of  the  schr.  "  St.  Hubert "  as  common  carriers,  for 
freight  on  the  carriage  of  the  rails  and  plates  from  Dalhousie  in 
New  Brunswiok  to  Pictou,  as  well  as  for  the  demuiTage  of  said 
schooner ;  and  that,  so  having  a  lien  thereon,  the  owners  of 
said  vessel  deposited  the  goods  on  the  wharf  and  in  the 
warehouse  of  defendant,  to  hold  the  same  until  such  freight 
and  demurrage  were  paid. 

The  seventh  plea  sets  out  a  lien  on  said  goods  on  behalf  of 
the  defendant  for  money  payable  to  him  from  the  masters  and 
owners  of  the  schr.  "  St.  Hubert "  for  the  wharfage  and 
storage  of  the  goods  and  taking  charge  of  the  same  at  the 
instance  of  said  master  and  owners,  who  instructed  him  to 
hold  them  "  subject  to  certain  claims  "  which  they  had  against 
the  plaintiff. 

The  same  ground  of  demurrer  is  taken  to  the  said  three 
pleas,  viz :  That  "  the  goods  of  Her  Majesty  the  Queen  can- 
"  not  be  detained  for  a  debt  due  in  respect  of  them,  and  are 
*'  not  the  subject  of  a  lien,  and  cannot  be  taken  in  execution, 
•'  and  a  debt  due  by  Her  Majesty  cannot  be  enforced  by  deten- 
•*  tion  of  her  goods  or  in  any  other  way  than  by  petition." 

It  is  also  alleged  as  ground  of  demurrer  to  said  pleas  that 
they  are  "pleaded  with  other  pleas  with  which  they  are  inoon- 
"  sistent,  and  a  defendant  cannot  plead  several  plea^  to  the  same 
•*  matter  or  count  in  suits  or  proceedings  brought  by  Her 
"  Majesty,  she  not  being  named  in  the  statute  allowing  a  de- 
**  f endant  to  plead  several  pleas." 

In  the  view  I  take  of  these  questions  raised  by  the  de- 
murrers, it  will  be  unnecessary  for  me  to  advert  to  the  other 
grounds  of  objection  taken  to  the  seventh  plea,  except  that 
which  submits  "  that  the  debt  alleged  to  have  been  due  to 
**  the  said  defendant  from  the  said  master  and  owners  for 
**  wharfage  and  storage  of  said  goods  does  not  create  a  lien 
"  upon  the  goods  admitted  to  be  the  goods  of  a  third  person, 
"  the  plaintiff" 

Let  ufi  first  enquire  how  far  the  position  taken  by  the  plain- 
tiff, that  the  goods  of  the  Crown  cannot  be  the  ETubject  of  liem 
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can  be  sustained,  for,  if  it  can  be  upheld,  the  pleas  are  unques- 
tionably bad. 

I  have  looked  in  vain,  though  with  some  care,  into  the  few 
authorities  upon  the  prerogative  rights  and  privileges  of  th& 
Sovereign  within  my  reach,  to  discover  a  decision  which  esta- 
blishes the  right  of  a  subject  to  detain  and  hold  the  property 
of  the  Queen  by  way  of  lien  for  a  debt  due  by  her  to  him-. 
It  is  a  well  acknowledged  principle,  however,  familiar  to  us  alU 
that  in  the  eye  of  the  constitution  and  the  law,  the  preroga- 
tive works  no  wrong.    The  Sovereign  is  described  as  "  the 
"  fountain  of  Justice  and  administrator  of  the  laws,  and  all 
"  judicial  power  is  supposed  to  be  derived  from  the  Crown." 
It  is  indisputable  that  the  Sovereign  cannot  be  sued  or  made 
subject  to  the  usual  Common  Law  proceedings  which  may  be 
instituted  between  subject  and  subject ;  for,  as  Chitty  says  in 
his  work  on  Prerogative, — "  All  judicial  proceedings  and  writs 
"  must  be  in  the  King's  name,  as  the  fountain  of  justice  ;  and 
''  it  would  be  absurd  that  the  King  should  command  and 
"  require  another  to  command  himself ;  independently  of  its 
"  being  contrary  to  the  constitutional  idea  of  the  kinf  to  ima- 
"  gine  that  he  is  subject  to  the  control  and  command  of  any  of 
"  his  subjects."     And  again  the  same  author  says,  at  p.  340 ;. 
*'  The  law  has  furnished  the  subject  with  a  decent  and  respect- 
"  ful  mode  of  removing  the  invasion  "  (i.  e.  of  the  rights  of 
property)    "  by    informing   the   King  of   the    state  of  the 
''  matter  in  dispute ;  and    it   presumes   that    to    know  of 
''  any  injury  and  to  redress  it  are  inseparable  in  the   royal 
"  breast;"  and  at  page  344  I  find  it  stated;    ''  A  petition  of 
"right"  (which   I  may  remark  has  been  given  by   recent 
Dominion  Legislation)  seems  also  to  be  the   ordy   remedy 
"  where  the  King  does  not  pay  a  debt,  or  an  annuity,  or  wages, 
'  &c.,  due  from  him,  or  in  the  case  of  unliquidated  damages 
•'  occasioned  by  any  breach  of  contract  with  Uie  King  himself." 
If  therefore  the  subject  has  no  other  remedy  for  the  recovery 
of  a  debt  due  from  the  Crown  than  by  petition,  upon  what 
principle  can  a  party  withhold  and  detain  the  goods  of  the 
Queen  on  a  claim  of  lien,  which  is  simply  a  common  Law 
right  as  between  subject  and  subject,  to  secure  and  compel  pay- 
ment of  a  debt ! 
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When  treating  of  the  question  of  a  carrier's  right  of  lien. 
Parsons  in  his  work  on  Contracts,  sec.  289,  says : — '*  Common 
■*  Carriers  acquire  no  such  lien  upon  goods  transported  for 
"  the  National  Grovemmentas  to  justify  their  detention."  In- 
deed in  my  opinion  it  would  be  most  unreasonable  and  highly 
impolitic,  in  view  of  national  and  public  interests,  were  it  other- 
nVise.  Numerous  cases  may  easily  be  conceived  where  grave 
tsonsequences  and  serious  complications  might  arise  were  a 
diffei-ent  doctrine  to  prevail.  The  very  object  and  purpose 
■of  a  lien,  viz :  to  afford  security  for  the  liquidation  of  a  debt 
created  in  connection  with  the  article  detained  is,  as  it  seems  to 
me,  in  the  «ase  of  the  Crown  entirely  absent,  on  the  principles 
to  which  I  have  adverted  in  reference  to  its  prerogative  attri- 
"butes.     I  am  of  opinion  that  no  such  lien  can  be  upheld. 

With  regard  to  the  ground  of  demurrer  taken — that  the 
pleas  are  pleaded  with  other  pleas  with  which  they  are  incon- 
sistent, which  I  have  already  noticed,  I  have  no  doubt  that  it  is 
incompetent  for  a  defendant  so  to  plead  in  a  suit  brought  by  the 
Crown.  Chitty  on  Prerogative,  p.  367,  thus  recognizes  this 
principle  of  pleading : — "  In  no  case  can  a  defendant  plead 
"  double  or  several  matters  in  the  case  of  the  Crown  under  the 
"  4  <fe  5  Ann"  No  such  right  thus  to  plead  is  conferred  cither  by 
the  Imperial  or  Provincial  Statutes,  as  against  the  Crown,  and 
nothing  but  express  words  would  do  so;  Atty.  GeTd.  v.  Allgood, 
Parker's  Rep.,  1,  A  question  may  arise,  however,  under  our 
Statutes  whether  this  objection  should  be  taken  by  demurrer. 
It  is  unnecessary  to  decide  this  in  consequence  of  the  view  I 
entertain  on  the  subject  of  the  right  of  lien. 

The  right  set  up  by  the.  defendant  in  his  seventh  plea  to 
detain  the  goods  for  a  debt  due  from  the  master  and  owners 
of  the  schooner  for  the  wharfage  and  warehousing  of  said  goods 
I  apprehend  to  be  entirely  unsustainable.  The  goods  are  ad- 
mitted by  the  pleas  to  be  the  property  of  the  plaintiff. — 
Suppose  the  master  and  owners  had  the  lien  contended  for,  the 
only  sum  they  could  compel  the  plaintiff  to  pay  would  be  the 
amount  due  for  freight,  even  though  the  goods  bad  remained 
in  defendant's  warehouse  for  a  year.  In  8  H.  of  L.  C,  338,  it 
was  decided  that  a  person  who  has  a  lien  upon  a  chattel  for  a 
debt  ^cannot,  if  he  keeps  it  to  enforce  payment,  add  to  the  amount 
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for  which  the  lien  exists,  a  charge  for  keeping  the  chattel 
till  the  debt  is  paid  ;  and  inS  C,  <S:  P.,  674,  it  was  held  that  a 
person  had  no  right  to  keep  the  property  of  another,  and 
charge  for  the  standing  of  it,  unless  thero  had  been  a  previous 
bargain  between  him  and  the  owner,  or  between  him  and  some 
agent  authorized  by  the  owner.  There  was  no  ri^t  existing 
in  the  owners  and  master  to  charge  for  such  warehousing,  and 
there  was  no  privity  between  plaintiff  and  defendant,  and  no  au- 
thority shewn  emanating  from  plaintiff  to  the  defendant  so  to 
receive  and  keep  them  on  his  wharf  and  warehouse  them.  I 
can  conceive  of  no  claim  he  could  have  to  detain  the  plaintiff's 
goods  on  the  ground  of  lien.  His  remedy  is  a  personal  one 
against  the  captain  and  owners. 

It  was  contended  by  Mr.  McDonald  at  the  argument,  that 
the  Crown  could  not  bring  Replevin,  as  it  was  an  action  rest- 
ing on  and  derived  from  our  Provincial  Statute.  I  think  it  is 
competent  for  the  Crown  to  avail  itself  of  the  statute.  Chittii 
on  Prerog.y  p.  382,  lays  down  the  well  known  principle  thus  : 
"  The  genei-al  rule  clearly  is,  that  though  the  King  may  avail 
*'  himself  of  the  provisions  of  any  Act  of  Parliament,  he  i» 
'  not  bound  by  such  as  do  not  particularly  and  expressly  men- 
"  tion  him." 

For  the  reasons  I  have  given,  I  am  of  opinion  that  the  de- 
murrers must  prevail  and  judgment  be  for  the  Crown. 
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Flaintifb  okiming  a  certain  k>t  of  land  under  a  grant  from  tbe  Crown,  pasMd  duriB(c  tta* 
|i4t  oentmry,  brooffbt  an  action  of  trospato  aj^inst  defendants  for  cutting  timber  on  Uie  land. 
At  the  trial  plaintiffs  produced  tiieir  original  grant,  and  tendered  as  evidence  to  ideiiUty  the 
locta  witb  tbeir  lot,  ancient  copies  of  tlie  allotineitt  book  and  plan  of  Uie  (owosbip  la  trhldi 
the  lands  lay,  which  had  often  been  received  in  evidence  in  other  s«its,  the  originals  haring 
been  lost.  These  copies  were  received  by  the  Judge  who  tried  the  cause  (ICcOullt,  J.,)  with* 
out  proof  of  a  search  for  the  erigluals. 

Mdd,  that  they  h«d  been  improperly  received  in  evidence. 

The  Jn'tge  direi'ted  the  jury  tiiat  pbiintiffs  liad  proved  a  docamenCafy  titie. 

Jthidf  that,  under  the  above  circamstaoees^  there  had  been  a  mls-dirocilon  on  thai  poinl. 
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Deftod&ntB  plHided  1st,  "that  the  land  to  not  the  land  of  the  plaintlffi,''  and  Snd,  "  that 
he  land  Is  the  land  of  the  defendant.**  Plaintiffs  gave  no  proof  of  possession  of  the  land  in 
question. 

Held,  that  nnder  the  pleadings,  there  belhff  no  plea  expressly  denying  plaintiffs*  posses* 
•Ion,  the  plaintiffs  were  relieved  of  (he  burthen  of  proving  possession. 

Defendant  gave  evidence  that  he  had  chopped  on  the  loem  ever  since  about  1836,  at  flrst 
as  a  si^spatser,  bnilt  a  lo^ng  camp  o<i  it  about  two  x^rs  later,  which  he  ooonpled  in  winter, 
had  one  side  line  run  out  by  a  surveyor  in  1841,  built  a  saw  mill  in  1860,  which,  with  the 
adjoining  yard,  continued  to  be  used  fir  upwards  of  twenty  years,  had  three  lines  run  ont  by 
a  8urve3'or  in  1662,  one  of  these  lines  being  that  run  out  in  1841.  Bvldence  was  also  given 
of  three  parties  haxing  gode  upon  and  cnlU\-ated  portions  of  the  land  under  defendant, 
within  twenty  years,  but  two  of  their  oiearihgi'had  been  abandoned  before  action. 

Hddf  that,  in  the  absence  of  any  documentary  title,  defendant  had  not  proved posvession  to 
give  htm  title  under  the  Btatate  of  limitations  to  any  portion  of  the  land  except  the  mill  site 
and  mill  yard,  and  that,  as  the  alleged  trespasses  were  committed  on  other  portions  of  the 
land,  and  the  misdirection,  fto  ,  were  not  upon  material  points,  the  veniict  for  ptalntiffs  must 
stand. 

This  was  an  action  of  trespass,  for  cutting  on  and  occupy- 
ing lands  claimed  by  plaintiffs  through  grants  from  the  Crown. 
Defence,  possession  for  more  thaji  twenty  years.  The  cause 
was  tried  before  Mr.  Justice  McCully,  at  Windsor,  in  1876, 
and  a  verdict  found  for  plaintiffs.  A  rule  nisi  to  set  the  ver- 
dict aside  was  granted  by  the  learned  Judge  and  argued 
February  10th,  1877,  before  Sir  W.  Young,  C.  J.,  Wilkins, 
McDonald,  and  James,  J  J. 

Weeks,  Q.  (7.,  in  suppbrt  of  rule. — The  first  point  we  take  is 
that  evidence  was  improperly  admitted*  The  allotment  book 
of  lands  in  the  Township  of  Falmouth  should  not  have  been 
received  without  the  production  of  the  return  to  the  writ  of 
partition.  A  paper  purporting  to  be  a  copy  of  the  original  plan 
of  partition  has  also  been  admitted  without  sufficient  evidence 
of  search.  Cites  Songster  v.  Payzant,  Thomson,  408.  It  is 
within  the  knowledge  of  oile  of  your  Lordships,  Mr.  Justice 
Wilkins,  in  another  suit,  that  the  original  writ  of  partition 
is  in  existence.  (Wilkins,  J.  We  cannot  take  j'idicial  cogni- 
zance of  that.)  If  your  Lordships  can  take  as  you  are  asked 
to  do,  judicial  notice  of  plans  in  evidence  in  another  suit,  you 
should  take  judicial  notice  of  this  fact. 

We  have  clear  evidence  of  possession.  These  defendants 
have  cut  over  all  these  lands  up  to  the  lines. 

(Young,  C.  J. — It  has  been  held  that  without  a  paper  title , . 
possessio  pedis  is  the  limit.) 

Here  we  have  a  general  verdict  for  plaintiff,  covering  t^e^• 
mill  greeted  by  defendants,  surely  it  cannot  stand  ou  tbai„ 
ground.     The  parties  built  a  road  through  this  land. 
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The  plea  denies  title  in  plaintiffs,  and  there  is  no  proof  of 
possession  in  plaintiffs.  The  plaintiffs,  after  lying  idly  by  for 
a  hundred  years,  ever  since  the  grant  in  1761,  come  here  to 
bring  this  action,  without  producing  a  writ  of  partition, 
which  is  the  very  foundation  upon  which  the  title  to  each 
foot  of  these  lands  rests. 

The  learned  Judge  misdirected  the  jury  in  telling  them  that 
the  admission  of  the  allotment  book  and  copy  of  plan  per- 
fected plaintiffs'  title. 

Jlfci)(maZd,Q.G,  contra.— Cites  Thomson,  N. 8.  R,2dl.    The 
only  question  is  whether  on  the  evidence  there  is  adverse  posses- 
sion proven  to  sustain  the  plea  that  the  land  is  the  defendant's. 
There  is  not  a  pretence  that  defendant  was  in  possession  at 
r^the  time  of  action  brought,  but  he  and  his  pretended  tenants 
:3eft  two  years  before.     I  admit  that  on  the  trial  the  technical 
.objection  as  to  the  plan  might  have  been  removed  and  ought 
to  have  been.    6  Exch.,  119.     (Wilkins,  J.,  refers  to  the  dif- 
f ference  between  English  pleading  and  ours  ;  the  general  issue 
,  and  all  general  pleas  being  here  abolished.) 

Ever  since  the  decision  of  Gh\)tto  v.  Farish  the  doctrine  has 
never  been  impugned  (i.  e.  as  to  Pleadings.) 

Assuming  the  technical  difficulty  as  to  the  plan  to  prevail, 
there  is  evidence  to  justify  the  verdict. 

The  only  paper  said  to  be  a  copy  is  the  plan.  There  is  no 
contradiction  of  the  statement  that  the  allotment  book  is  the 
original  itself.  The  Court  and  jury  are  bound  to  assume 
that  that  Ls  the  original,  from  the  evidence  of  the  Town 
Clerk,  who  says  the  book  is  the  original.  It  is  sworn  to  as 
the  original,  as  far  as  he  is  concerned,  and  that  the  lands  of 
Falmouth  were  held  under  it.  They  are  bound  to  prove  the 
contrary.  Here  is  evidence  without  the  plan  to  justify  the 
verdict,  and  the  reception  of  the  plan  therefore  is  not  a 
ground  for  setting  it  aside.  Here  vr^  have  the  grant  and  the 
original  allotment  book.  We  do  not  want  the  plan,  except 
to  identify  lot  number  38,  which  was  alloted  to  the  plaintiffs, 
and  the  pleadings  admit  that  the  plaintiffs  were  in  possession 
pf  the  lot.  The  plan  is  not  a  part  of  any  of  the  documents. 
'The  defendfiQt  .himself  ideni;i£e$  it.    We  can  only  be  defeated 
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by  such  conclusive  evidence  of  adverse  possession  as  would  give 
the  defendant  title. 

The  building  of  the  mill  and  cutting  of  the  logs  is  the  only 
possession  shown  beyond  ten  or  twelve  years  ago.  The  only 
acts,  that  can  be  construed  even  into  acts  of  trespass  are  with- 
in ten  or  twelve  years,  with  the  exception  of  those  mentioned. 
To  establish  the  defendant  in  lot  38,  you  establish  him  in  the 
surrounding  lots,  for  he  did  not  pretend  to  hold  by  the  lines  of 
lot  38 ;  (Counsel  here  deals  with  the  evidence  of  possession, 
shewing  that  the  acts  were  not  done  with  any  claim  of  title 
or  with  intent  to  take  possession  of  the  lot  or  make  it  his  own.) 

The  plaintiffs  possession  at  the  time  of  the  trial  is  admitted 
and  defendant  had  abandoned  possession. 

ThompaoUj  in  reply. — As  regards  the  admission  of  the  papers 
the  point  has  been  almost  given  up,  except  that  the  allotment 
book  is  the  original.  The  contrary  of  that  is  proven.  The 
'witness  says  that,  for  all  he  knows,  the  allotment  book  may  be 
a  copy  of  a  copy.  It  is  distinctly  proven  to  be  a  copy  and 
was  so  treated  in  Songster  v.  Payzant,  (as  a  matter  of  fact.) 
The  ground  taken  by  Mr,  Ritchie  was  that  there  should  have 
been  a  search  for  the  writ  of  partition  and  return.  As  far  as 
ibis  book  has  any  effect  at  all,  it  only  purports  to  be  a  copy. 
A  mere  division  of  lands  by  a  surveyor  is  no  allotment.  It  is 
a  copy  of  the  return  to  the  partition.  The  very  point  decided 
in  Songster  v.  Payzant  was  that  a  search,  in  Halifax,  for  the 
return  to  the  writ  of  partition  was  necessary.  An  allotment 
book  is  no  evidence  of  title  at  all. 

Staivtea  of  Nova  Scotia,  Vol.  1,  131.  All  the  steps  set  out 
in  the  Statute  must  be  proved  or  else  the  record  produced. 

There  is  no  title  given  here  by  the  go^ant  to  the  Church- 
wardens. It  simply  gives  the  Minister  a  lot  of  land  which 
the  allotment  book  defines  as  lot  38.  Who  gives  it  to  the 
Churchwardens  ?  It  is  not  set  off  to  the  Churchwardens.  It 
is  set  off  as  glebe  land.  {McDon^dd,  Q.  (7. — Then  it  is  in  the 
corporation  under  the  Statute  as  to  glebe  land.) 

As  to  the  want  of  plea,  of  not  possessed^  we  have  put  them 
to  the  proof  of  their  right  and  they  must  prove  either  title 
or  possession. 
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(Young,  C.  J. — The  possession  of  the  plaintiff  cannot  be 
disputed  if  there  is  no  plea.) 

The  plaintiff  cannot  recover  in  trespass,  in  England,  if  he 
merely  proves  title.  He  must  prove  possession  as  well.  Here 
he  can  recover  on  proof  of  title  without  proof  of  possession 
under  Grotto  v.  FarisL  (YouNG,  C.  J. — ^Unless  defendant  dis- 
putes it,  possession  is  presumed  to  be  admitted.) 

Mr.  Justice  Bliss  held  in  Orotto  v.  Fariah,  that  the  want  of 
the  plea  only  obviates  necessity  of  plaintiff  proving  possession 
after  proving  title.  The  plea  that  the  close  is  not  the  close 
of  the  plaintiff,  puts  the  plaintiff  to  the  proof  of  possession  ; 
6  Exch.y  119.  The  case  is  applicable  to  this,  as  it  was  not 
decided  under  the  general  issue.  The  effect  of  our  Statute  and 
the  decision  in  Orotto  v.  Fanah  (Thomson,  291,)  is  simply 
that  the  plaintiff  is  not  put  to  the  proof  of  his  possession,  but 
we  have  shown  that  the  plaintiff  was  not  in  possession  and 
that  the  defendant  was. 

Jambs,  J.,  now  (March  26th,  1876,)  delivered  the  judgment 
of  the  Court : — 

This  is  an  action  of  trespass  tried  before  the  late  Judge  Mc- 
CULLY,  at  Windsor,  in  the  last  September  Term  ;  verdict  for 
plaintiff,  $500,  which  we  are  now  asked  to  set  aside,  mainly 
on  the  grounds  of  improper  reception  of  testimony  and  mis- 
direction. 

The  trespasses  are  charged  to  have  been  committed  on  a 
lot  of  land  consisting  of  400  acres,  known  as  lot  number  38, 
letter  D,  of  the  original  partition  of  the  Township  of  Fal- 
mouth, under  the  Act  of  1767.  The  parcel  of  land  in  question 
appeai-s  by  the  allotment  book  and  plan  of  the  Township 
which  were  given  in  evidence,  to  have  been  allotted  to  the 
church  of  England  as  a  glebe  lot,  the  two  adjoining  lots,  Nos- 
37  and  38,  being  alloted,  the  one  to  the  first  minister,  and  the 
other  as  a  school  lot. 

The  Act  of  1767,  providing  for  the  partition  of  lands 
granted  en  bloo  to  a  large  number  of  individuals,  enacts  that 
the  allotment  book  and  plan  showing  the  results  of  the  par- 
tition shall  be  returned  to  the  Court,  and  their  proper  place  of 
deposit  is  the  office  of  the  prothonotary. 
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The  original  grant  of  the  Township  of  Falmouth  was  put  in 
evidence,  but  it  was  given  to  a  large  number  of  proprietors  as 
tenants  in  common  of  the  whole  tract  of  land  granted.  The 
papers  given  in  evidence  and  received  by  the  Judge  as  the 
allotment  book  and  plan,  by  which  the  tract  was  devised,  are 
ancient  copies  which  have  been  retained  in  custody  of  the 
Township  authorities,  and  are  the  only  documents  by  which 
the  proprietor  of  Falmouth  have  for  some  seventy  years  held 
their  lands  in  severalty.  They  have  often  been  received  in 
evidence  in  this  court,  the  originals  having  been  lost  or 
mislaid. 

They  have  in  this  instance  been^  received  in  evidence  in 
order  to  identify  the  locus  with  the  land  allotted  as  the  glebe 
lot  under  the  writ  of  partition,  but  no  evidence  was  given  of 
a  search  at  the  proper  office  for  the  originals.  Objection  was 
taken  at  the  trial  to  the  reception  of  these  copies,  and  the  case 
of  Songster  v.  Payzant  cited  from  Thoni6on*s  Repoii»,  408,  in 
which  it  was  held  after  full  argument  that  they  could  not  be 
received  except  as  secondary  evidence  after  proof  of  search  for 
the  originals.  The  learned  Judge  charged  the  jury  that  the 
plan,  allotment  book,  and  grant  gave  plaintifis  a  title,  and  that 
the  evidence  of  defendant's  possessory  title  was  insufficient. — 
No  evidence  of  a  search  having  been  given  in  this  case,  we 
must  hold  in  accordance  with  the  previous  decision  referred  to 
that  the  allotment  book  and  plan  ought  not  to  have  been  re- 
ceived in  evidence,  and,  as  the  plaintiffii  without  these  have 
failed  to  identify  the  loouSy  they  have  failed  in  showing  that" 
constructive  possession  which  is  vested  by  law  in  the  legal 
owner  of  lands. 

As  no  evidence  of  actual  possession  was  given  by  plaintiffs, 
except  survey  of  the  lot,  our  attention  has  been  turned  at  the 
argument  to  the  defendant's  pleadings  as  rendering  such  proof 
unnecessary. 

•  The  two  pleas  on  which  the  defendants  rely  are,  first,  that 
the  land  is  not  the  land  of  the  plaintiffs,  and,  second,  that  the 
land  is  the  land  of  the  defendant  Under  the  first  of  these 
pleas  it  is  contended  by  plaintiffs'  counsel  that  it  does  not 
amount  to  a  denial  of  the  plaintiffs'  possession^  which  ia 
therefore  admitted. 
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Formerly  the  general  issue  of  not  guilty  put  in  issue  the 
plaintifiTs  possession,  but  this  plea  is  now  abolished  (Ri  S.  c 
94f,  ss.  144  &;  152),  and  every  pleading  is  required  to  specify 
particularly  and  concisely  the  facts  intended  to  be  denied. 

This  enactment  has  been  the  subject  of  a  judicial  decis- 
ion in  this  court,  (Grotto  v.  Farishy  Thomson's  R.,  291)» 
which  was  cited  at  the  argument  to  shew  that  defendant's 
plea  that  the  land  was  not  the  laud  of  the  plaintiffs  did  not 
amount  to  a  denial  of  the  plaintiffs'  possession,  which,  being 
thus  admitted,  relieved  the  plaintiffs  of  the  burthen  of  proving 
title  and  cast  the  burthen  upon  the  defendant  to  shew  title  by 
possession. 

Bliss,  J.,  in  giving  the  judgment  of  the  Court  in  that  ease 
•says :  ''  The  first  plea  only  denies  that  a  trespass  has  been 
^'  committed  ;  it  does  not  deny  that  the  possession  of  the  land 
*'  is  in  the  plaintifi.  The  plea  that  the  land  is  is  that  of  ths 
'*  defendant  does  not  deny  that  the  possession  is  rightly  in 
**  the  plaintiff." 

In  this  case  the  plea  is  different,  being  a  simple  denial  that 
the  lands  were  the  lands  of  the  plaintiffs,  without  any  express 
assertion  as  in  that  case,  that  they  were  the  lands  of  the  de- 
fendant. Does  it,  if  intended  to  deny  the  plaintiff's  posses- 
sion, meet  the  requirements  of  section  152  ?  Ever  since  the 
passing  of  that  enactment  the  practice  has  been  general,  when 
A  plaintiffs  possession  is  intended  to  be  denied,  to  plead  that 
"'  the  plaintiff  was  not  possessed  of  the  lands  as  alleged."  The 
•defendants  have  seen  fit  in  this  case  to  depart  from  tho  sim- 
ple form  of  pleading,  and  in  so  doing  have  failed  to  give  the 
plaintiffs  notice  that  they  intended  to  dispute  his  possession. 

The  natural  import  of  the  words  used  is  to  deny  the  plain- 
tiff's right  to  the  land,  and  the  Court  are  of  opinion  that  the 
plea  must  be  understood  according  to  its  natural  import, 
which  is  a  denial  of  right  or  title,  and  that  it  does  not  deny 
the  plaintiff^s  possession,  and  therefore  that  the  defendant 
must  rely  on  his  possessory  title.  The  rule  of  pleading  in 
England  until  recently  was  different  See  Slocombe  v.  LyaXi, 
6  Exch.,  119.  But  the  difference  results  from  the  state  of  the 
law  in  England,  where  our  statutory  rules  of  pleading  have 
not  been  adopted. 
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Before  discussing  the  defendant's  proof  of  title^,  I  may 
remark  that  the  evidence  on  the  part  of  the  defendants 
goes  far  to  supply  the  defect  of  the  plaintiffs  proof 
as  to  the  allotment  book  and  plan,  as  it  is  clear  that  he  and 
liis  surveyor  saw  them  and  identified  by  them  this  particular 
lot  as  No.  38,  with  the  intention  of  appropriating  it,  and  ran 
tbeir  lines  from  a  copy  of  the  plan  produced  at  the  trial.  It 
is,  however,  .unnecessary  to  consider  this  under  the  view 
which  I  take  oi  the  effect  of  the  plea. 

The  substance  of  the  defendants*  evidence  is  that  the  de- 
fendant, John  Vaughariy  under  whom  the  other  defendant,  his 
son,  justified,  c(Knmenced  chopping  as  a  trespasser  on  this  lot 
about  1836;  that  about  two  years  afterwards  he  built  a 
logging  camp  upon  ity  which  he  occupied  in  winter,  and  that 
he  has  continued  cutting  timber  on  it  and  on  other  properties 
in  the  neighborhood  until  the  present  time.  It  is  needless  to 
observe  that  all  these  acts  of  trespass  are  utterly  nugatory 
and  valueless  in  attempting  to  shew  title  by  possession  ;  their 
effects  on  the  contrary  is  to  weaken  a  defendant's  case,  by 
showing  conclusively  the  absence  of  all  good  faith  on  his  part. 
The  first  act  of  the  defendant  indicating  an  intention  to  ap- 
propriate to  himself  this  lot  was  in  1841,  when  he  took 
advantage  of  the  presence  of  a  Surveyor  who  was  engaged  in 
running  out  a  neighboiing  lot,  and  whom  he  had  been  assist- 
ing, to  run  one  of  thB  side  lines  of  this  lot  between  it  and 
No.  31. 

In  1850  the  defendant^  John  Vaugfuhn,  built  a  saw  mill  on 
the  property,,  which  he  continued  to  use  for  22  or  23  years,, 
the  logs  for  which  were  cut  on  this  property. 

In  1852  he  procured  the  running  of  the  south,  east,  and 
west  lines  of  the  lot  by  a  Surveyor  named  Reddin.  In  1863 
he  gave  a  right  of  way  through  the  property  for  a  new  public 
road  and  built  a  bridge  on  another  part  of  the  road  at  his 
own  expense,  as  a  consideration  of  the  road  being  run  through 
this  property.  About  1869  or  1870  one  Channer  went  on  a 
part  of  the  land  under  Vaughan,  and  cleared  four  or  five  acres, 
on  which  he  built  a  house  and  bam  now  occupied  by  him. 

About  1864  one  Hart  went  into  possession  of  a  part  of  the 
property  and  cleared  an  acre  or  two.    He  abandoned  his  poa- 


Digitized  by 


Googk 


446  CHURCHWARDENS  op  FALMOUTH  u  VAUGHAN. 

session  and  Jam^^a  Besanson  occupied  it  for  some  years, — 
Vaughcm  says  wifeh  his  permission,  but  Beamison  says  he  held 
it  as  his  own  and  cleared  six  acres.  After  occupying  it  five  or 
six  years  he  deserted  it  and  remoted  his  house.  Defendant's 
son  looked  after  it  for  a  year  or  two,  when  it  appears  to  have 
been  finally  abandoned. 

About  1863  one  Calvin  Besanson  went  into  possession  of 
part  of  the  property  under  Vaughan  and  commenced  clearing. 
After  two  years  he  built  a  house.  He  made  two  clearings, 
one  of  twelve  or  fifteen,  the  other  of  six  or  eight  acres.  After 
being  there  and  cultivating  part  of  the  land  six  years  he 
abandoned  it,  and  a  part  of  the  clearing  has  since  been  let  for 
pasturage  by  Vaiighan, 

The  above  is  a  substantially  accurate  digest  of  the  defend- 
ant's evidence  of  possession.  The  occupation  of  the  three 
tenants, — two  of  -whom  have  abandoned  their  improveioents, 
— does  not  appear  to  have  been  defined  by  any  boundaries. 
They  appear  to  have  gone  on  the  land  by  Vaughan's  permis- 
sion, or  as  trespassers  on  their  own  account,  and  cut  and 
cleared  where  they  liked. 

The  possession  of  the  mill  and  mill-yard  was  undoubtedly 
such  as  would  give  title  pro  tanto,  but  that  is  no  answer  to 
this  action,  as  the  trespasses  were  committed  on  another  part 
of  the  property.  It  remains  to  be  seen  under  the  authorities, 
whether  the  loose  and  undefined  and  to  a  large  extent 
desultory  possession  of  the  tenants,  coupled  with  the  de- 
fendant's erection  and  use  of  the  mill,  and  his  continukl 
system  of  logging  over  the  premises,  and  partially  defined  by 
the  survey  of  one  line  by  Armstrong,  in  1841,  and  the  survey 
by  Beddin  of  three  lines  (including  that  formerly  run  by 
Armstrong,)  in  1852,  are  separately  or  together  sufficient  to 
give  defendant,  John  Vaughun,  title  to  the  whole  of  the  lot 

It  is  quite  clear  that  the  chopping  and  logging  and  the 
building  of  the  log  hut  for  lumbering  purposes  prior  to  1841, 
cannot  in  the  least  avail  the  defendants.  They  were  mere 
acts  of  trespass,  not  indicating  a  claim  of  right.  It  is  also 
clear  that  the  possession  of  the  mill  and  yard  for  twenty-two 
6r  twenty-three  years,  taken  by  itself,  would  give  title  to  no 
more  than  their  own  area,  and  that  none  ef  the  other  acts  of 
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possession,  such  as  clearing  the  land,  &g.,  are  sufficient,  for 
want  of  adequate  duration,  to  give  title  to  any  part  of  the  lot. 
If  these  transactions  can  help  the  defendant  in  this  action,  it 
must  be  by  connecting  them  with  the  two  partial  surveys  in 
1841  and  1852,  as  public  claims  of  right,  and  grouping  them 
together  with  the  possession  o^  the  mill  to  show  a  continued 
occupation  and  user  of  the  tract  so  surveyed.  It  must  also 
be  observed  that  the  sui'vey  of  1841  of  only  one  of  the  lines, 
without  setting  any  corners  or  otherwise  indicating  the  tract 
intended  to  be  occupied,  can  have  no  legal  significancy  in  this 
suit.  So  that  the  sole  question  is,  were  the  possession  of  the 
mill  for  over  twenty  years,  and  the  possession  of  small  un- 
defined and  separate  portions  of  the  land,  in  different  parts  of 
the  lot,  and  at  different  times,  so  affected  by  the  survey  in 
1852,  as  to  constitute  them  the  plenary  possession  required  to 
give  title  to  the  whole  lot  ?  What  is  alleged  about  the  road 
in  1863,  is  of  no  importance,  as  it  may  have  been  worth  his 
while  to  build  the  bridge  in  order  to  get  the  use  of  the  high 
road  for  lumbering  purposes,  as  he  was  then,  by  his  own 
evidence,  actually  engaged  in  plundering  over  the  whole 
neighbourhood  to  get  logs  for  his  mill. 

In  considering  tlie  defendant's  title,  no  cases  having  been 
cited  in  support  of  it,  I  shaJl  give  a  resume  of  the  principal 
reported  cases  as  to  possession  decided  in  this  Province,^ 
several  having  been  decided  which  are  not  yet  reported. 

The  leading  case  is -The  Lessee  of  CuTiard  v.  IrviTie,  James' 
R.,  31,  in  which  it  was  held  by  the  Court,  mainly  on  the 
authority  of  American  cases,  that  a  party  claiming  wild  lands 
under  a  deed,  and  having  actual  possession  of  a  part,  has  a 
sufficient  constructive  possession  of  the  whole  land  described 
in  his  deed,  to  bring  him  within  the  Statute  of  Limitations, 
notwithstanding  any  defect  or  invalidity  in  the  deed  under 
which  he  held.  I  need  not  refer  to  the  case  at  length,  as  it  is 
fully  reported 

The  rule  in  England  has  ever  been,  and  is  yet,  that  to 
enable  a  party  to  acquii^  title  to  lands  by  possession,  the  pos- 
session must  be  by  actual  enclosure  or  cultivation.  The  rule 
in  Cunard  v.  Irvine  was  a  very  important  relaxation  of  this 
principle,  based  on  the  difference  of  our  position,  as  described 
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by  Judge  Story,  cited  in  AngeU  on  Limitations,  419,  420. 
This  i-elaxation  was  deliberately  adopted  by  the  Court.  It 
has  ever  since  been  recognized  and  acted  upon  as  a  wise  and 
salutary  rule,  and  has  governed  every  decision  since  given  in 
the  numerous  cases  which  have  arisen.  It  was  decided  in 
1853,  in  the  first  Term  to  whicl^  our  Law  Reports  extend,  and 
has  so  beneficially  regulated  and  settled  the  law  on  this  sub- 
ject, that  among  the  cases  reported  there  is  none  which  has 
extended  or  limited  the  principles  sustained  by  the  case; 
viz. : — 1.  That  while,  in  cases  where  the  occupant  does  not 
hold  under  a  deed,  his  possession  of*  all  that  he  has  not  en- 
closed or  cultivated  is  a  mere  posaeaaio  pedis,  and  is  not 
affected  by  the  Statute  of  Limitations  so  as  to  give  him  title  : 
yet, — 2.  That  when  there  has  baen  adverse  possession  of  a 
part  under  a  deed,  however  invalid,  the  Statute  will  operate 
on  the  whole  tract  purporting  to  be  conveyed  by  a  deed. 

In  this  case  a  part,  that  is,  the  mill  site  and  yard,  were 
actually  occupied,  and  to  those  the  defendant  has  acquired 
title.  If  he  has  obtained  title  to  the  remainder,  it  must  be  by 
virtue  of  the  two  partial  surveys  in  1841  and  1852,  coupled 
with  the  actual  occupation  of  the  mill  site,  that  being  the 
only  actual  occupation  extending  back  for  twenty  years.  To 
give  this  effect  to  these  surveys  would  be  to  go  further  than 
the  court  have  ever  gone,  either  in  Cunard  v.  Irvine  or  any 
subsequent  case. 

There  are  two  cases  however  in  our  reports  which  at  first 
sight  may  seem  to  contmdict  this  statement.  The  first  is 
Lessee  of  Phalen  v.  Phcden,  James*  R.,  1 84,  in  which  the  plain- 
tiff, intending  to  take  possession  of  land  granted  to  him,  mis- 
took the  location  and  occupied  another  tract,  a  part  of  which 
he  cultivated  for  some  twenty-five  or  twenty-seven  years 
The  ti-act  was  defined  by  plans  and  surveys,  and  the  occupa- 
tion, though  mistaken,  was  bonafide.  Under  these  circum- 
stances he  let  into  possession  about  fourteen  or  fifteen  years 
before  the  trial,  his  son,  as  his  tenant,  under  whom  the  de- 
fendant claimed,  and  the  court  held  that  the  possession  of  the 
son,  as  his  father's  tenant,  was  not  adverse,  but  in  fact  the 
tenancy  of  the  plaintiff,  and .  could  not  be  set  up  in  an  action 
of  ejectment  brought  by  the  grantee  of  the  landlord  in  his 
name. 
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In  Smith  v.  McDonald,  1  Oldright,  278,  the  defendant  had 
possession  of  and  had  cultivated  and  built  upon  the  most 
valuable  part  of  a  tract  of  land  for  more  than  twenty  years 
before  the  plaintiff  obtained  a  grant  of  the  same  lot.  The 
land  had  been  originally  set  off  to  one  Beaton,  as  his  own,  by 
a  government  surveyor  who  put  him  in  possession,  Beaton 
paying  him  for  the  survey.  After  eix  years  Beaton  sold  to 
defendant's  grandfather,  and  put  him  in  possession  of  the 
lot,  but  gave  him  no  deed.  It  was  held  that,  although,  for 
this  reason,  the  possession  of  Beaton  and  of  the  defendant's 
ancestor  could  not  be  connected  so  as  to  make  title  by  pos- 
session to  any  part  of  the  lot,  yet  under  the  statute,  £1  Jac. 
L,  c.  14,  which  prevents  the  crown  from  granting  after  it  has 
been  out  of  possession  for  twenty  years,  without  inquest  of 
office,  the  possession  of  defendant  and  his  ancestor*  for  over 
twenty  years,  being  bona  fide  and  defined  by  the  survey  to 
Beaton  and  by  continued  possession  by  the  same  lines  after- 
wards, was  sufficient  as  against  the  crown  to  avoid  the  grant 
to  the  plaintiff  on  account  of  the  land  not  having  been  pre- 
viously escheated.  Neither  of  these  cases  therefore  infringes 
upon  the  principle  that  a  trespasser, — a  man  without  any  bona 
fide  claim  or  pretence  of  claiming, — cannot^  by  any  secret  sur- 
vey, or  by  any  number  of  acts  of  trespass,  without  having  a 
deed  of  the  land  under  which  he  claims  it  as  his  own  property, 
acquii-e  title  to  a  tract  of  unenclosed  land. 

The  defendant,  therefore,  under  the  principles  which  I  have 
stated,  cannot,  under  the  evidence  in  this  case,  be  held  to  have 
acquired  title  beyond  the  mill  site  and  yard,  of  which  alone 
he  has  had  an  actual  possession  of  twenty  years.  I  am  there- 
fore of  opinion  that  the  rule  nisi  for  a  new  trial  should  be 
discharged  with  costs. 

As  for  the  question  of  misdirection,  the  learned  Judge  direc- 
ted the  jury :  1st — That  the  plaintiff  had  proved  a  documen- 
tary title ;  and,  2nd — That  the  defendant  had  failed  in  proving 
a  possessory  title.  The  former  of  those  directions  was  erron- 
eous, because  we  hold  that  the  documents  in  proof  of  it  were 
improperly  received.  But  inasmuch  as  I  am  of  opinion  that 
proof  of  title  under  the  pleadings  was  unnecessary,  and  that 
the  plaintiffs  are  entitled  to  recover,  not  on  their  title,  but  on 
29 
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their  possession  admitted  by  the  pleadings,  this  direction  of 
the  learned  Judge  was  upon  a  point  which  we  hold  (that  is,  if 
my  opinion  is  sustained  by  the  rest  of  the  Court)  to  have  been 
immaterial,  and  therefore  the  misdirectioii  is  no  ground  for 
'  setting  aside  the  verdict.  The  two  questions  were  stated  to 
the  jury  separately  and  distinctly.  There  is  no  reason  to 
believe  that  any  injustice  was  done  to  defendants  by  the  mis- 
direction as  to  the  plaintiffs'  title.  On  the  second  ^int,  the 
defendants'  possessory  title,  the  jury  found  in  favor -^f  the 
[plaintiff,  in  accordance  with  the  charge,  which  I  consi'ier  to 
have  been  correct,  and  therefor©  I  am  of  opinion  that  the 
verdict  should  stand. 

Young,  C.  J.,  said  he  concurred  in  the  judgment  prepared 
by  Mr. ^Justice  James,  which  was  both  exhaustive  and  able. 
'The  legal  principle  laid  down  was  a  very  important  one, 
<  especially  in  this  country,  that  no  possession  availed  beyond 
ithe  bare  possessio  pedis,  unless  the  party  claiming  had  a  paper 
title :  that  paper  title  might  be  defective, — ^to  what  extent  de- 
fective had  not  yet  been  settled, — ^and  still  avail. 

DesBarres,  J.,  concurred. 

WiLKiNS,  J.,  said  he  had  arrived  at  the  same  conclusion  as 
his  learned  brother,  Mr.  Justice  James,  though  he  differed  as 
to  the  mode  of  arriving  at  that  conclusion. 

McDonald,  J.,  concurred  in  the  judgment  of  tj^e  Court 
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Cbaptere  20  and  31  of  the  N.  8.  Acts  of  1874,  respecting  the  appointnacnt  of  <)aeeo'f 
KXHinsel  and  the  regnlation  of  preoadenoe  at  the  Bar  of  K.  8.  I7  the  Lleiit.  Oovemor  of  the 
Provinoe  In  Ooancil,  are  intra  vtrof,  bat  the  latter  is  not  to  be  oonstraed  as  relroepeetive  in  iti 
-effect.       Jamrs,  J.,  diflsentinff  as  to  the  latter  Act  not  being  retrospeftive. 

fhe  old  Oreat  Seal -of  the  ProHaoe-'that  in  nae  stooe  isa7— used  on  patmto  appeUttng 
Qneen's  Gooiisel  and  regnlating  preoedenoe  at  the  Bar  in  1876,  oeaned  to  be  the  0-reat  Seal  of 
the  Province  on  the  transmission  of  a  n«w  Great  Seal  to  the  Lievt.  Ooremor  in 
n9m,  thoogh  nd»fldopted  or  proclaimed  fay  tiM  Lieut.  OoTenior  In  OoQMiL 

jAifBS,  J.,  dissenting.  Witjuhb.  J.,  agreeing,  bat  expressing  the  opinion  that  the  ] 
•  of  a  Oreat  Seal  on  the  doeament  !n  question,  afllzed  bgr  the  proper  oiBeers,  nSati  a  esodmlTe 
presvmptfon  avtotts  vmildtty. 

The  Legislature  of  Nova  Scotia,  by  chi4>ter  20  of  the  Acts 
'of  1874,  declared^tnd  enacted  that  it  was  lawful  for  iihe  lieu- 
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ienaat  Governor,  by  letters  pateii^  under  the  Great  Seal  of 
the  Province,  to  appoint  from  among  the  members  of  the  Bar 
of  Nova  Scotia  such  persons  as  he  might  deem  right,  to  be, 
during  pleasure,  provincial   officers  under  the  name  of  Her 
Majesty's  Counsel  Learned  in  the  Law  for  the  Province  of  Nova 
Scotia;  and  by  chapter  21  of  the  Acts  of  1874,  entitled  ''An  act 
to  r^pilate  tiie  Praoedence  of  the  Bar  in  Nova  Scotia,"  the  Legis- 
lature enacted  among  other  things,  by  section  2,  that  members 
of  the  Bar  from  time  to  time  appointed  after  the  first  day  of 
July,  1867,  to  be  Her  Majesty's  Counsel  for  the  Province,  and 
members  of  the  Bar  to  whom  from  time  to  time  patents  of  pre- 
cedence were  granted,  should  severally  have  such  precedence 
in  such  Courts,  as  might  be  assigned  to  them  by  lettei'S  patent, 
which  might  be  issued  by  the  Lieutenant  Governor  under  the 
Great  Seal  of  the  Province.     By  letters  patent  dated  the  26th 
day  of  May,  1876,  purporting  to  be  under  the  Great  Seal  of 
the  Province,  seventeen  members  of  the  Bar  were  appointed 
Queen's  Counsel  for  Nova  Scotia,  and  a  new  order  of  prece- 
tience  was  established,  under  which  precedence  and  preaudience 
before  Mr.  Ritchie,  Q.C.,  appointed  Q.C.  by  the  Governor  Gene- 
ral of  the  Dominion,  Dec.  26, 1872,  were  given  to  se^vciral  persons 
who  did  not  before  enjoy  such  precedence  and  preaudience. 
This  patent  of  precedence  was  attacked  on  the  grounds,  first, 
that  chapters  20  and  21  of  the  Acts  of  1874,  above  referred 
to,  were  ultra  vires,  and  the  appointments  thereunder  invalid* 
imd  secondly,  that  section  2  of  the  Act  of  1874,  enabling  the 
Governor  in  Council  to  regulate   the  precedence  of  Queen's 
Counsel,  could  not  be  construed  to  have  a  retrospective  opera- 
tion so  as  to  interfere  with  the  precedence  of  Mr.  Mitchie. 
Another  question  arose  unexpectedly  in  the  course  of  the 
argument  as  to  the  legality  of  the  seal  affixed  to  the  letters 
patent,  which  was  the  old  seal  of  the   Province  which  had 
been  in  use  ever  since  1837,  whereas  it  was  contended  on 
behalf  of  Mr,  Ritchie  that  the  seal  had  been  changed  and  a 
new>seal  appointed  to  be  used,  without  which  the  letters  patent 
were  of  no  validity.    The  correspondence  between  the  Im- 
perial, Dominion,  and  Provincial  governments  with  reference 
to  the  changing  of  the  seal  is  carefully  svunmarised  by  His 
JiOrdship  4Jbe  Chief  ^Fustice,  commencing  .with  the  9ixth  jaia- 
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graph  of  his  judgment,  and  should  be-  read  at  this  stage  iu 
order  to  understand  the  argument  of  Counsel,  which  was 
directed  to  the  question  of  the  sealing. 

Thompaorij  in  support  of  the  rule  nm  attacking  the  piatent  of 
precedence. — Mr.  Ritchie's  patent  under  the  Great  Seal  of 
Canada  not  only  made  him  a  Queen's  Counsel,  but  establish- 
ed his  precedence.  Those  lettei-s  patent  require  the  Courts  of 
Nova  Scotia  to  grant  him  precedence  from  the  26th  of  Dec, 
1872  in  all  proceedings  in  the  Courts.  Under  the  patent 
granted  by  the  Lieutenant  Governor  dated  May  26th,  1876, 
the  Prothonotary  chan;Ted  the  order  of  precedence  that  had 
up  to  that  time  been  observed,  and  in  order  to  meet  the  diflS- 
culty,  that  right  of  precedence  might  be  lost  by  waiver,  the 
Prothonotary  was  instructed  to  enter  Mr.  Ritchie's  causes  in 
the  true  order,  and  Mr.  Ritchie  was  told  to  bring*  the  matter 
before  the  Court. 

I  contend  that  the  Act  of  the  Province  of  Nova  Scotia,  cap. 
21  of  1874,  is  not  retrospective  in  its  operation,  even  admitting' 
that  it  is  intra  vires.  It  was  not  mtended  to  interfere  with 
the  position  of  Queen's  Counsel  previously  appointed  by  the 
Governor  General,  but  simply  to  enable  the  Lieut. -Governor 
to  regulate  the  precedence  inter  se  of  the  Queen's  Counsel 
that  he  should  appoint.  Assuming  the  act  to  be  designed  to  in- 
terfere with  the  position  of  Queen's  Counsel  who  had  been 
appointed  by  the  Governor  General,  it  is  clearly  ultra  vh'es. 

We  contend  upon  the  same  constitutional  principle  as  that 
on  which  the  right  to  establish  a  great  seal  depends,  that  Her 
Majesty,  being  the  fountain  of  honour,  has  the  solo  right  to 
create  her  officers  and  especially  Counsel  in  her  various  Courts. 
That  this  right  existed  in  the  Provincial  Government  prior  to 
the  Union  could  not  be  questioned.  It  was  exercised  by  the 
Lieutenant  Governor  and  his  Council  as  the  immediate  repre- 
sentative of  Her  Majesty ;  but  since  the  Union  there  has  been 
but  one  representative  of  Her  Majesty  clothed  with  any  of 
her  prerogatives,  and  that  is  the  Governor  General  of  the 
Dominion.  We  therefore  contend  that  the  appointment  of 
Queen's  Counsel  and  the  reguliation  of  precedence  in  her 
Courts  must  be  done  either  by  Her  Majesty  or  her  immediate 
deputy,  the  Governor  General  of  the  Dominion.      The  oom* 
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TBiseion  of  the  Governor  Geaeral  appears  in  the*  sessional 
papers.  Vol.  1,  number  7,  of  1867-8.  The  10th  section  of  the 
Royal  Instructions  accompanying  the  commission  vests  in  the 
Governor  General  the  power  to  appoint  such  officers  as  Her 
Majesty  had  a  right  to  appoint  before. 

Weatherhe,  Q.  G.,  objects  to  the  reading  of  the  papers  last 
referred  to,  as  they  are  riot  in  the  rule  nisi  or  before  the  Court. 

Thompson. — Not  only  is  the  statute  of  1874  not  retrospec- 
tive, but  it  saves  the  right  of  all  persons  appointed  under 
letters  patent  previous  to  th^  passage  of  the  BL  N.  A.  Act,  and 
enacts  that  precedence  shall  be  assigned  only  by  letters  patent 
Issued  under  the  Great  Seal  of  the  Province.  Now  it  is  ex- 
pressly stated  in  Mr.  Ritchie  s  affidavit  that  no  letters  patent 
have  been  issued  to  Mr.  LeNoir.  Letters  patent  to  appoint  to 
An  office  are  one  thing,  and  letters  patent  of  precedence  are 
another.  A  person  may  be  appointed  Queen's  Counsel  under 
letters  patent,  and  yet  have  no  precedence  unless  given  by 
separate  letters  or  in  the  letters  patent  appointing  him. 

Even  supposing  that,  under  the  Act  of  1874,  a  patent  of 
precedence  could  be  issued,  giving  Mr.  LeNoir  precedence  of 
the  Queen's  Counsel  previously  appointed  by  the  Governor 
Oeneral,  and  whose  precedence  had  been  fixed  long  before,  it 
was  made  essential  by  the  Act  of  1874,  that  the  precedence  so 
to  be  given  should  be  by  letters  patent  under  the  Great  Seal  of 
the  Province. 

Now  we  contend  that  the  patent  of  precedence  is  invalid,  as 
it  is  not  sealed  with  the  Great  Seal  of  the  Province  of  Nova 
Scotia,  but  with  the  old  seal,  which  had  been  superceded,  and 
ordered  to  be  delivered  up  to  be  broken.  It  will  not  be  con- 
tested that  the  Queen,  being  tl\e  fountain  of  honour,  has  the 
dght  to  establish  armorial  bearings  and  appoint  a  seal  for  this 
Province.  She  has  done  so,  a«id  in  the  exercise  of  her  prero- 
gative in  that  particular  she  has  gone  on  to  declare,  after  hav- 
ing assigned  armorial  bearings  to  the  several  Provinces,  fee*, 
that  this  shall  be  sufficient  warrant  for  Jhat  purpose,  and  thai 
all  public  functionaries  shall  forthwith  take  notice,  &c.  That 
warrant  having  once  been  made  and  i*ecorded  in  the  college 
4bl  arms,   it  requii^d  nothing  further  than  the  public  an- 


Digitized  by 


Googk 


454        In  re  PRECEDENCE  of  RITCHIE^  Q.  C. 

nouncement  of  it  to  make  it  the  law  of  this  country.  The 
mere  publication  in  the  Canada  Gazette  by  virtue  of  the 
statute  of  1869  is  sufficient,  and  that  publication  avoids  the 
necessity  of  anything  further.  It  is  a  mere  question  of  evi- 
dence whether  we  have  it  in  such  form  that  it  can  be  received 
in  our  Courts.  But  a  further  step  was  taken.  Prior  to  the 
publication  in  the  Canada  Gazette  on  the  8th  May,  1869^ 
there  was  a  despatch  from  Lord  Granville  to  Sir  Jckm  Toung. 
Alluding  to  a  previous  despatch  enclosir^  armorial  bearings 
he  says  : — ^I  have  the  honor  of  transmitting  five  seals,  and 
requesting  that  the  old  seals  should  be  given  up.  That  is  as 
strong  an  expression  of  the  will  of  the  Sovereign,  as  the  cir- 
cumstances  Would  admit  of.  There  was  first  of  all  the 
establishment  of  armorial  bearings  ;  secondly,  all  public  ofR- 
cers  were  called  upon  to  take  notice  of  it,  and,  lastly,  the  seals 
themselves  were  transmitted,  with  a  command  that  the  old 
seals  should  be  returned  to  be  defaced.  It  seems  contrary  to 
common  sense  to  contend  that,  after  the  declaration  of  Her 
Majesty's  pleasure,  that  the  old  seals  should  be  sent  home  to 
be  defaced,  that  seal  had  any  more  validity  as  the  seal  of  the 
Province  at  all.  t'oUowing  all  this  is  the  order  of  the  Gover- 
nor General,  commanding  that  hereafter  (that  is  after  the 
I6th  Nov.,  1869),  that  seal  shall  be  used,  and  publication  in 
the  Gazette  on  the  20th  November,  after  which  the  new  seal 
became  the  6nly  valid  seal  for  all  purposes. 

Even  assuming  the  patent  of  precedence  to  be  valid,  it  doe^ 
not  in  its  terms  regulate  in  any  valid  way  the  precedence  of 
ihe  Bar  in  such  a  matoe^  as  to  deprive  Mr.  Ritchie  of  the 
precedence  previously  enjoyed  by  him.  the  letters  patent 
set  out  with  the  statement  that  theit*  only  purpose  is  to  regu* 
late  the  precedence  of  ''  the  said  several  Oounsef  learned  in  the 
law,"  being  the  persoiis  previously  named  in  the  patent,  of 
wkom  Mr.  Ritchie  is  not  ofte.  Therefore  all  that  those  letters 
can  be  held  to  do  even  if  valid  is  to  regulate  the  {Precedence 
of  the  Counsel  therein  named  among  themselves.  Under  the 
Act  of  1874,  Mr.  Ritchie  retained  the  precedence  given  to  him 
by  the  letters  patent,  Appointing  him  a  (^een's  Counsel,  until 
letters  patent  granting  him  other  precedence  should  be  issued 
under  the  great  seal  d  the  Ph)vinoe^  afisuming-  that  the  pn^ 
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sent  govemmeni  had  the  power  to  change  the  order  of  prece- 
dence so  far  as  he  was  concerned.  But  no  patent  was  issued 
to  him  giving  him  precedence^  and  his  precedence  was  not  in 
any  way  affected  by  the  terms  of  these  letters  patent.  They 
do  not  even  profess  to  affect  that  precedence. 

Now  it  is  stated  in  Mr.  Ritchie's  affidavit  that  when  his 
time  came  to  move  in  one  of  his  causes  at  Chambers  on  the 
Equity  side,  he  observed  that  the  order  had  been  changedi 
and  he  then  called  the  attention  of  the  CSourt  to  the  circum- 
stance, when  it  was  directed  that  the  matter  should  be  argued 
before  the  Court  during  the  present  term.  It  was»  as  we 
thought,  not  only  the  more  convenient,  bu^t  the  only  regular 
mode,  to  apply  by  a  special  motion  to  have  his  rank  and  pre- 
cedence fixed.  For  that  purpose  it  was  brought  before  the 
Court  on  affidavits  prepared  for  the  purpose.  The  same  oourse 
has  been  pursued  on  several  occasions  in  the  Court  of  Com- 
mon Pleas  and  in  the  Queen's  Bench  in  Westminster,  in  cases 
that  will  be  referred  to  presently. 

To  show  the  distinction  between  patents  giving  precedence 
and  patents  appointing,  I  cite  5  B.  S  8.,  722,  and  1  !KM8 
Prod.,  41.  On  the  subject  of  the  act  not  being  retrospective, 
see  Sedgevnck  an  the  Construction  of  Statutes,  161,  164 ;  15 
Ad,  A  El.,  iV.  a,  987. 

Weatherhs,  Q.  C,  (with  whom  was  Haliburton,  Q,  C,)conti'a» 
took  a  preliminary  objection,  which  he  argued  at  considerable 
length,  to  the  reading  of  any  affidavits  pr  papers  in  support  of 
the  rule  niai  other  than  those  upon  which  the  rule  was  taken, 
citing  ChiMy'8  Arek,  1587 ;  10  C.  A,  494.  Fresh  affidavits 
could  only  be  introduced  in  answer  to  new  matter,  and  the 
application  for  leave  to  introduce  such  affidavits  must  be  a 
distinct  motion,  and  must  be  made  before  the  cause  came  on 
for  argument  He  contended  further  that  the  new  matter, 
i.  e.,  the  affidavit  of  Thompson,  verifying  the  printed  corres- 
pondence laid  on  the  table  of  the  House,  had  only  been  intro- 
duced for  the  single  purpose  of  resisting  the  acyournment 
asked  for  on  last  Wednesday  and  could  not  be  used  in  oppos- 
ing the  rule  niei.  The  affidavit  in  question  had  not  been 
tendered  or  read  ia  the  opening  of  the  rule  and  could  not  bo: 
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read  on  account  of  the  further  objection  that  it  was  not 
headed  in  the  matter  before  the  Court.  Mr.  Ritchie's  aflB- 
davit  should  be  entitled  in  the  matter. 

The  Court,  after  hearing  the  argument  on  the  technical 
objections,  announced,  per  Sir  Wm.  Young,  C.  J.,  that  they 
had  taken  the  responsibility  of  receiving  all  the  public  docu- 
ments that  had  been  produced  to  the  Court,  as  the  ground  of 
their  judgment,  Wilkins,  J.,  adding  that  if  that  decision  was 
to  be  attacked  it  must  be  attacked  before  an  appellate  Court. 

WeaiJi^rhey  Q.  C,  continued. — ^The  only  process  for  attacking 
a  patent  is  that  of  scire  fddaa.  Patents  of  precedence  are  on 
no  diflferent  footing  from  that  of  any  other  patents  under  the 
great  seal.  (Wilkins,  J. — Suppose  objections  were  taken  to 
a  grant  under  this  seal,  must  we  have  a  scire  facias  f)  The 
practice  here  must  be  the  practice  of  1  William  IV.,  as  there  is 
no  other  practice  provided  by  statute.  Prima  facie  the  seal 
is  good,  and  a  clear  and  distinct  legal  case  must  be  made  out 
against  it. 

The  grounds  set  out  in  the  i*ule  ni»i  are  not  sufficient 
The  Great  Seal  is  attacked  without  stating  the  grounds  upon 
which  it  is  contended  that  it  is  invalid.  Further  than  that, 
the  affidavits  are  not  properly  headed.  When  you  attack  the 
position  of  a  Barrister,  you  must  head  the  affidavits  "  In  the 
matter  of,  &c."  Here  the  affidavits  should  have  been  headed 
"  In  the  matter  of  J.  N.  Ritchie,  a  Barrister  of  this  Court.'* 

Even  assuming  that  Mr.  LeNoir's  patent  is  bad,  I  intend  to 
*show  that  Mr.  Ritchie's  is  defective,  and  then  Mr.  LeNoir, 
:  b3ing  senior,  admittedly,  stands  before  Mr.  Ritchie. 

The  Dominion  Government  has  no  authority  or  power  to 
1  interfere  with  precedence  in  our  Courts,  and  any  exercise  of 
such  pretended  power  is  uZ^ra  vires,  B.  N,  A,  Act,  sec.  92,. 
sub-sec.  14 ;  R  flf.,  cap.  93.  The  first  section  of  the  chapter  last 
•  cited  enacts  that  no  person  shall  practice  as  an  Attorney  or 
Barrister  unless  he  shall  have  been  duly  admitted.  That 
Statute  is  by  the  Imperial  Act  retained  until  it  is  repealed, 
and  therefore  the  Attorney  General  of  the  Dominion  himself 
could  not  practice  in  this  Court.  The  Attorney  General  of 
Canada  can  be  a  party  to  an  action  in  this  Court,  because  the 
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Dominion  Act  gives  power  to  the  Minister  of  Justice  to  insti- 
tute actions  in  this  Court,  but  it  is  only  as  a  party  that  he 
does  so.  To  come  in  as  an  attorney,  he  must  serve  under 
articles  or  be  admitted  under  some  other  clause  of  the  Act. 

(WlLKiNS,  J. — No  constitutional  changes  have  affected  the 
position  of  this  Court  as  the  Queen's  Court.  Now,  as  the 
fountain  of  honor,  she  can,  of  course,  dispense  any  honors 
she  pleases,  in  this,  her  Court.  Has  that  been  delegated  to  the 
Governor-General  ?)  The  Lieutenant-Governor  represents  the 
Queen  in  this  province. 

The  Local  Legislature  gets  the  power  to  regulate  precedence 
at  this  Bar  from  the  Imperial  Act,  and  if- the  Lieutenant- 
Governor  in  Council  has  the  power  to  grant  precedence  at  all 
he  can  take  the  young-est  Barrister  and  put  him  over  all 
others.  The  British  North  American  Act  gives  the  Legisla- 
ture of  this  Province  power  to  pass  an  act  enabling  the  Lieu- 
tenant-Governor in  Council  to  appoint  Queen's  Counsel  and 
give  them  precedence  as  I  have  contended,  and  if  so,  no  act  of 
the  Governor-General  in  the  face  of  that  Act  can  touch  the 
Counsel  so  appointed.  The  Act  of  the  Local  Legislature,  which 
was  perfectly  within  the  competence  of  the  Legislature  under 
the  British  North  America  Act,  and  which  has  been  assented 
to  by  the  Queen,  gives  the  Local  Government  a  right  to  ap- 
point Queen's  Counsel  and  give  them  a  precedence  over  any 
person  not  a  Queen's  Counsel.  It  gives  them  power  further 
to  regulate  the  precedence  of  this  Bar  whenever  they  choose 
to  exercise  such  power. 

(WiLKiNS,  J. — To  the  exclusion  of  the  prerogative  ?)  I  have 
no  doubt  that  that  Act  is  above  the  Queen's  prerogative. 

(WiLKiNS,  J. — Nothing  of  the  kind.  Such  a  construction 
is  precluded  by  the  familiar  principle  that  the  Queen  is  not 
affected  unless  named  in  the  Act.)  I  admit  it  could  not  be 
done  independently  of  express  sanction,  or  of  implied  sanction 
as  in  this  case  by  assenting  to  the  Act.  The  moment  the 
Queen  assented  to  that  Act  she  parted  with  so  much  of  her 
prerogative,  that  the  Local  Government  could  place  the 
youngest  member  of  the  Bar  over  the  oldest  member  in  stuff. 
That  is  admitted  on  all  hands,  and  if  the  patent  of  the  Local 
Government  can  interfere  with  a  position   established  by 
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statute,  a  fortiori,  it  can  interfere  with  a  position  depending 
merely  upon  a  patent  of  the  Governor-General.  The  patent 
of  the  Grovemor-General  is  not  stronger  than  an  Act  of  our 
Legislature. 

The  warrant  of  May,  so  far  as  relates  to  this  Provinee,  is 
vltra  vi7*e8. — That  has  been  admitted  with  regard  to  Ontario 
and  Quebec,  and  Sir  John  A.  Maodonaid  has  expressed  his 
opinion  to  the  same  effect  as  to  its  operation  in  Nova  Scotia. 
If  the  mere  fact  of  seeing  the  proclamation  in  the  Gazette  is 
sufficient  to  Warrant  the  statement  that  a  new  seal  had  been, 
brought  into  force  in  Nova  Scotia,  the  same  grouitds-  would 
warrant  a  similar  statement  in  regard  to  Ontario  and  Quebec, 
which  are  also  mentioned  in  the  warrant.  The  publicatioB  in 
the  Oazette  was  for  the  sole  purpose  of  proclaiming  the  Great 
Seal  of  the  Dominion,  and  had  no  more  effect  upon  the  Seal 
of  Nova  Scotia^  than  upon  those  of  Ontario  and  Quebec,  as  to 
which  it  is  admitted  to  be  powerless.  It  is  clear  from  the 
dates  and  terms  of  the  correspondence  that  the  enl^coement 
of  the  seal  has  been  held  in  abeyance,  and  the  new  seal  could 
not,  as  has  been  argued,  have  been  brought  into  force  by  the 
publication  in  the  Canada  Oaz^te,  because  that  publicatiou 
was  in  the  Oazette  of  the  20th  November,  while  the  despatch 
of  the  Secretary  of  State,  four  days  later,  Nov.  24, 1869,  states 
that  the  Great  Seal  is  yet  to  bo  sent,  and  the  despatch  of 
General  Doyle,  acknowledging  the  receipt  of  it,  is  dated  the 
10th  December,  1869.  The  proclamation  in  the  Canada 
Oazette  could  not  give  the  new  seal  validity ;  publication  in 
the  Provincial  Oazette  was  essential  to  the  completion  of  the 
change.  An  impression  of  the  Great  Seal  was  asked  for 
through  Earl  Kimberly,  uid  Governor  Archibald  sent  two  im- 
pressions, which  must  have  been  from  the  old  seal,  as  Crosskilb 
the  Deputy  Provincial  Secretary,  has  sworn  that  the  old  seal 
was  the  only  one  that  had  ever  been  used  by  the  Government 

There  are  numerous  instances  in  the  history  of  Elngland  in 
which  the  seals  of  deceased  sovereigns  have  been  used  by 
their  successors.  For  instance,  the  seal  of  James  I.  was  used 
by  Charles  I.,  bis  successor,  and  after  the  Restoration  the  seal 
of  the  Commonwealth  was  still  used.  The  eases  all  seem  to 
establish  that  the  old  seal  must  be  destnqwl  before  a  new 
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seal  can  be  considered  a  valid  one.  In  one  case  where  an 
Irish  Chancellor  was  appointed,  hvtt  his  predecessor  retained 
and  refused  to  give  up  the  seal,  the  new  Chancdlor  did  not 
attempt  to  use  a  new  seal,  because  the  old  one  had  not  been 
broken  up^  and  finally  resorted  to  the  expedient  ei  solemnly 
damning  the  old  seal  that  was  in  the  hands  of  the  previouft 
Cfhancellor.  There  must  be  something  definite  to  determine- 
the  time  at  which  the  new  seal  is  to  be  used,  and  that  could 
only  have  been  done  by  a  Minute  of  Council  of  the  Local 
Government.  The  fact  of  the  seal  having  been  sent  to  Gov- 
ernor Doyle  proves  nothing.  It  was  sent  in  order  that  the 
Provincial  Governor  in  Council  might  adopt  it  if  he  saw  fit,  or 
that  it  might  remain  there,  to  be  used  by  the  Provincial  Gov- 
ernment, if  the  negotiation  that  was  going  on  should  result  ih 
a  determination  that  the  new  seal  was  to  be  insisted  upon« 
The  circular  despatch  of  Earl  Kimberly  would  not  have  been 
sent  had  he  regarded  the  new  seal  as  the  real  seal  of  the  Pro- 
vince, because  that  had  just  been  sent  out,  and  it  was  not  the^ 
new  seal  but  the  old  one  which  was  sent  to  him,  and  would 
now  no  doubt  be  found  in  the  Cbllege  of  Heraldry  as  the  Seal 
of  Nova  Scotia. 

The  practice  attempted  to  be  pursued  here  is  an  entirely- 
novel  and  unauthorized  one,  and  the  Court  can  not  sustain  it. 

HaUbwioTiy  Q.  O. — ^This  is  the  first  time  in  the  history 
of  the  British  Empire,  in  which  any  court  has  been  called  on 
io  enquife  into  the  validity  of  the  Great  Seal.  The  very 
fact  that  we  are  the  laughing-stock  of  the  world,  from  ther» 
being  some  question  as  to  whether  our  most  solemn  and  im- 
portant public  Acts,  are  not  void  on  aGCOont  of  far-fetched 
arguments,  derived  from  some  of  the  obsolete  absurdities  of 
heraldry  that  still  cling  to  the  Old  World,  should  make  ua 
look  closely  into  the  matter*  In  most  of  such  cases  we  find! 
the  absurdities  and  anomalies  are  those  arising  from  a  hasty^ 
oonstraetioQ  of  the  law,  and  that  the  law  itself  is  founded 
on  good  grounds,  and  on  <M>mmon  sense. 

I  will  first  deal  with  the  more  important  questicm  of  the 
Oreat  Seal  of  the  Provinee,  Uxe  validity  of  which  has  been 
questioned.    At  the  ootsei,  on  one  point,  I  will  gc^  farther  than 
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.the  learned  Queen's  Counsel  associated  with  me  has  gone,  and 
maintain  that  the  Qreat  Seal  is  greater  than  the  Court,  and 
that  the  Judges  are  hound  to  recognize  it  when  it  has  been 
proved  to  come  from  the  keeper  of  the  Great  Seal,  and  espec- 
ially when  it  is  accompanied  by  affidavits  of  the  proper 
officials,  stating  that  the  only  Oreat  Seal  that  has  been  issued 
and  recognized  as  such  has  been  attached  to  the  paper,  and 
th(M  no  question  had  ever  been  raised  as  to  its  validity. 

In  17  Viner,  71,  78,  it  is  stated  that,—"  The  Great  Seal 
«hall  always  be  credited,  and,  where  the  certificates  under  it  ire 
not  strictly  true,  there  is  no  remedy  but  an  act  of  Parliament, 
or  the  authority  of  the  Chancellor  of  England  (the  keeper  of 
the  Qreat  Seal)  to  cause  parties  to  bring  them  into  Chancery 
to  be  cancelled.  Viner  says  that  "  the  Seal  ©f  the  C.  B.  and 
B.  R.,  or  Exchequer,  do  not  cany  the  same  force  nor  import 
«uch  truth."  The  reports  of.  State  Trials  prove  that  the  Great 
Seal  must  be  officially  recognized  by  the  Court.  "  The  deed 
of  a  subject*'  Virier  says,  "  has  relation  to  time  of  delivery,  but 
not  of  date ;  but  the  King's  charter  is  different,  inasmuch  as 
such  matters  of  record  import  truth  in  them.*' 

The  only  authority  that  can  enquire  into  the  validity  of  a 
^reat  Seal,  which  has  been  officially  used  as  such  in  any  mat- 
ter, is  the  keeper  of  the  Qreat  Seal.  The  very  delivery  of 
the  Seal  makes  him  in  England  the  first  subject  of  the  realm. 
It  was  his  province  to  caned  all  grants  iiregularly  or  impro- 
perly issued  ;  hence  he  was  called  the  Chancellor,  and  hit 
Oourt  the  Chantry  Court,  a  cancdlando.  The  mere  act  of 
the  King  handing  the  Qreat  Seal  to  a  subject,  even  though  not 
a  lawyer,  makes  him  the  highest  Judge  in  the  land  ;  and 
where  several  Commissioners  are  appointed  to  take  chai^  of 
the  Qreat  Seal,  they  all  sit  together  as  Lord  Chancellors  in 
the  Chancery  Court. 

No  Court  can  ask  any  questions  as  t©  whether  the  proceed- 
ings before  using  the  Qreat  Seal  have  been  regular  or  not 
Everything  has  to  be  assumed  to  be  correct.  It  is  like  the 
King's  ring  in  ancient  times,  which,  handed  to  a  subject,  was 
his  warrant  in  grave  emergencies.  Prynne,  the  Puritan,  when 
the  Qreat  Seal  was  carried  off  by  Charles  I.,  and  the  question 
was  being  debated,  of  making  a  new  Seal,  wi*ote  a  pamphlet 
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©n  the  subject  for  the  use  of  the  Parliament.  The  motto  wasi 
such  an  apt  one  that  I  am  cprapelled  to  quote  it, — for  even  in 
that  remote  age  the  same  prestige  was  attached  to  the  Great 
Seal,  which  could  not  be  questioned  by  any  one.  "  Write  in  the* 
King's  name  and  seal  it  with  the  King'^s  ring,  for  the  writing- 
which  is  written  in  the  King's  name,  and  seAled  with  tho 
King's  ring,  may  no  man  reverse."     Esther  viii.  8. 

The  proper  care  and  use  of  the  Great  Seal  are  by  our  laws 
ensured  by  most  severe  penalties.  The  Lord  Chancellor  was. 
guilty  of  treason  formerly,  if  be  even  used  the  Great  Seal 
without  the  sign  manual  of  the  King,  and  imitating  or  forg- 
ing the  Great  Seal  was  treason. 

But  even  if  the  Court  here  can  do  what  has  never  been 
done  before  this  in  the  Empire  by  any  Court,  enquire  into  the 
custody  and  history  of  the  Great  Seal,  and  the  relations  be- 
tween the  Sovereign  and  her  keeper  of  the  Great  Seal  in  this 
Province,  (the  Lieutenant  Governor),  yet  the  validity  of  the 
Great  Seal  cannot  be  impugned.  Even  in  England,  where  the 
Sovereign  often  delivers  the  Great  Seal  personally  to  the 
keeper,  yet  mere  delivery,  even  there,  is  not  sufficient.  It 
must  be  delivery^ of  record;  the  record  being  made  in  the 
keeper's  office  in  the  close  rolls  of  Chanceiy.  The  very  hour 
when  the  new  Seal  is  delivered,  and  when  the  old  Seal  is 
given  up,  is  entered  most  circumstantially.  Then  follows  an 
announcement  in  the  Chancery  Court  of  the  change,  and  there 
is  also  a  public  proclamation  of  the  new  Seal. 

These  three  conditions,  so  peculiarly  needed  and  so  indis- 
pensable in  the  colonies,  in  order  to  prevent  mistake  or  sur- 
prise, have  been  entirely  ignored.  We  have  had  na  proclama- 
tion of  the  Great  Seal  having  been  changed.  The  warrant 
commanding  that  it  should  be  changed  wa.s  published  in  the 
Canada  Gazette,  but  that  would  not  be  a  proclamation  such  as 
is  needed,  for  the  new  seal  did  not  reach  the  Province  for 
weeks  at  least  after  the  Gazette  appeared.  There  was  no 
**  ddivery  of  record^  no  entry  in  Council  books,  no  notice  in 
the  Courts  of  law,  and  no  proclamation  of  the  delivery  of  the 
new  Seal  in  the  Royal  Gazette,  where  all  similar  notices  ap- 
pear. If  the  Governor  were  still  Chancellor,  and  our  Chancery 
Court  were  still  in  existence,  it  is  probable  that  any  change 
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of  seal  would  have  been  entered  both  in  the  Minutes  of  Coun* 
cil  and  also  in  the  rolls  of  the  Court,  announced  in  the  Court, 
And  then  proclaimed  in  the  official  Royal  Oazette  of  the  Pro- 
vince. The  records  of  the  proceedings  of  the  Lieutenant 
Governor  are  kept  in  the  minute  book  of  the  Executive  Coun- 
cil, and  an  entry  should  in  any  such  case  be  made  by  order  of 
the  Governor  in  Council. 

Any  change  in  the  Great  Seal  must  be  cartied  into  opera- 
tion by  the  Governor  in  Council.  Any  other  idea  would  be 
absurd  and  would  lead  to  most  disastrous  consequences.  In 
old  times  when  Ireland  had  a  legislature,  and  was  regarded 
as  "  a  colony,"  on  one  occasion  when  a  Royal  Warrant  was  re- 
ceived commanding  that  the  old  seal  should  be  given  up,  and 
a  new  one  substituted,  the  change  was  carried  out  by  aji  act 
of  the  Irish  Parliament. 

It  would  seem  that  a  mere  wantmt  of  the  Crown  was  not 
held  to  do  more  than  express  the  wish  of  the  Crown.  It  was 
evidently  supposed  to  require  an  Act  of  the  Irish  Parliament 
to  carry  the  wish  into  effect  A  curious  distinction  is  drawn 
between  the  sign  manual  attached  to  the  warrant  and  the 
Great  Seal.  The  one  is  held  to  grant  or  convey  nothing 
whatever,  and  to  be  only  an  expression  of  the  wish  and  of  the 
will  of  the  Crown.  The  Great  Seal  effectuaJtM  the  wish  where 
it  can  lawfully  be  effected. 

But  the  British  North  America  Act,  passed  by  the  Im- 
perial Parliament^  and  assented  .to  by  the  Crown,  shows  how 
it  was  assumed  that  the  Great  Seals  of  the  Provinces  would  be 
changed.  As  two  new  Provinces  were  made  out  ot  the  old 
Provinces  of  Upper  and  Lower  Canada,  the  Act  enabled  the 
seals  of  those  Provinces  to  be  used  by  Ontario  and  Quebec 
respectively,  until  they  should  be  changed.  And  the  Act 
went  further  :and  stated  the  mode  in  which  it  was  assumed 
the  seals  would  be  changed;  "urdil  aitered  by  tk$  Lieul 
Oovemor  in  Council."  No  one  can  pretend  that  there  was 
any  intention  of  placing  those  Provinoes  in  this  raqwct  on  a 
different  footing  from  all  the  other  Provinoes  of  the  fkminr 
ion.  It  was  simply  declaratory  of  the  way  in  which  the 
Imperial  Parliament  assumed  that «  Province  would  alter  its 
^eal 
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Sir  John  MacdoBald  ai^gued  that,  the  Lieut.  Qovemor  being 
appointed  by  the  Qoveraor  General,  the  great  seal  should  be 
changed  by  the  Governor  General,  and  not  by  the  Queen.  If 
the  Lieut.  Governor  or  any  other  official  is  the  keeper  of  the 
Great  Seal  for  the  Province  of  Nova  Scotia,  no  mafter  what 
his  relations  nuiy  be  with  the  Governor  General,  when  the 
Great  Seal  is  used  by  him  it  must  be  received  in  our  Courts 
of  Law,  and  no  one  but  Her  Majesfy  and  Her  Majestjr's 
keeper  of  the  Great  Seal  here  has  any  power  to  enquire  into 
communications  that  may  have  passed  between  them.  If, 
however.  Sir  John  Macdonald  is  right,  the  question  is  settled, 
for  the  seal  is  not  the  Queen's,  but  the  Governor  General's 
•*'  Great  Seal  for  the  Province  of  Nova  Scotia  " — and  the  seal 
must  be  changed  by  formal  proceedings  either  on  the  pai*t 
of  the  Dominion  or  of  the  Local  Government. 

To  maintain  that  this  loose  and  unfinished  correspondence 
between  Downing  Street  and  Ottawa,  and  Ottawa  and  the 
Ideutenant-Govemor,  and  the  Lieutenant-Governor  and  his 
Council,  is,  with  all  the  doubts  and  blunders  connected  with 
the  subject,  to  be  regarded  as  the  same  as  the  strict  formalities 
that  in  England  mark  the  very  tumr  when  tHe  Great  Seal  is 
changed,  is  too  monstrous  to  be  listened  to.  But  when  it  is 
simply  impossible  to  fix  a  limit  to  the  chaos  which  any  other 
decision  except  that  which  we  contend  for  would  entail,  when 
no  human  being  can  tell  within  several  weeks  the  hour  when 
grants  signed  by  the  old  seal  ceased  to  be  valid,  it  is  the  duty 
of  the  Court  to  exercise  their  ingenuity  not  to  clog  the  wheels 
of  the  State,  but  to  save  the  public  from  useless  loss  and  in- 
jury, and  to  demand  that  every  formality  shall  have  been 
strictly  observed,  and  every  doubt  removed,  before  they  allow 
a  quaint  cariosity  of  mediaeval  times  to  affect  the  administra- 
tion of  the  government  of  this  country. 

Even  if  Mr.  Ritchie's  patent  is  good,  the  Government  can 
grant  precedence  to  a  barrister  next  to  the  Attorney  and 
Solicitor  Generals,  and  before  all  the  Q.  C's.,  and  there  is 
nothing  to  prevent  the  Government  from  placing  other  Queen's 
Counsel,  and  even  members  of  the  outer  Bar  over  the  head  of 
Mr.  Ritchie.  No  one  quesiions  the  right  of  the  Provincial 
Government  to  regulate  precedence  in  that  manner,  the  Col- 
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onial  office  having  conceded  the   point  before  the  Act  was 


The  authorities  for  the  positions  I  have  taken  are  8  Scott, 
30  ;  Hcxle'a  P.  0.,  175 ;  Z  CampbelVs  Lives  of  the  Chancellors, 
p.  34,  note,  p.  114, 494  ;  6  Id.,  431 ;  Macavla}fs  History  of  Eng- 
land, vol.  2,  p.  402  ;  6  Lord* s  Journals,  252, 263  ;  S  CamphelVs 
Lives  of  the  Chancellors  33,  38, 393  ;  1  0'Flanigan*s  Lives  of 
the  ChancdloTs,  1^1,*  15;^  Nelson's  Ahr„  207,210  ;  3  Ste- 
phens* Com.,  384 ;  Tomlin^s  Dictionary,  Title,  "  Treason." 

McDonald,  Q.  C,  in  reply. — ^The  question  that  has   arisen 
out  of  the  rule  nisi  in  this  case  is  one  of  the  utmost  impor- 
tance, and  it  was  the  duty  of  every  gentleman  who   was 
served  with  the  rule,  and  of  the  Attorney  General,   upon 
having  the  nature  of  the  question  brought  to  his  notice,  to  be 
present  and  to.  afford  to  the  Court  such  light  as  their  learning 
and  legal  ability  would  enable  them  to  throw  upon   the   sub- 
ject.    As  to  the  preliminary  objection  taken  to  the  heading  of 
•  the  affidavit,  I  contend  under  the  authority  of  4  D.  Jk  L.,  427, 
that  no  heading  was  necessary,  but  in  order  that  no  risk 
should  be  run,  I  have  submitted  a  new  affidavit,   under  the 
authority  contained  in  the  rule  to  adjourn  the  argument,  for- 
mally verifying  the  documents   already   before   the   Court. 
Since  the  Act  of  Union  in  1867,  the  only  representative  of 
the  Sovereign  in  this  country  is  the  Governor  General,   who 
therefore  alone  possesses  the  power  of  dispensing  the  honor 
of  being  Queen's  Counsel  and  enjoying  pre-rfudience  in  Her 
Majesty's  Courts.    The  Lieutenant  Governor  has   no  author- 
ity to  exercise  the  prerogative  of  creating  Queen's  Counsel,  as 
he  ceased,  on  the  passage  of  the  Union  Act,  to  be   the   direct 
representative  of  the  Sovereign.      The  Acts  of  the  Local 
Legislature  professing  to  confer  this  power  are  %dtra  vires, 
and  being  so  in  themselves  cannot  haVe  any  further  force 
imparted  to  them  by  the  assent  of  the   Governor  General. 
Conceding,  for  the  sake  of  argument,  that  the  assent  of  the 
Governor  General  would  impart  validity  to  such  acts,  they 
have  never  been  assented  to.    All  that  could  be  said  of  them, 
at  the  most,  is  that  they  have  not  been  disallowed.    Even  the 
Act  of  the  Local  Legislature  under  which  the  Government 
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claim  the  right  to  create  new  Queen's  Counsel,  and  assign 
precedence  to  them,  did  not  authorize  the  issue  of  such  a 
patent  as  that  attacked  by  the  present  rule  nisi.  It  did  not 
enable  the  Qovemment  to  assign  to  the  Queen's  Counsel 
created  by  them  a  precedence  over  those  created  by  the 
D(uninion  Crovemment,  and  a  earful  reading  of  the  local  Act 
would  show  that  the  patent  in  question  goes  farther  than  the 
Act  permits. 

The  published  correspondence  shows  that  the  new  seal  has 
been  insisted  upon  by  the  Home  authorities  as  the  only  legal  seal, 
and  the  time  when  beyond  a  doubt  that  seal  became  the  only 
legal  seal  of  the  Province  was  the  date  of  its  reception  by  the 
Governor  of  the  Province.  The  interval  between  the  procla- 
mation in  the  Canada  Oaaette  and  the  reception  of  the  seal,  a 
period  of  twenty  days,  was  an  interregnum  as  to  which  the 
Court  is  not  called  upon  to  decide.  I  incline  to  hold  that  the 
Court  would  look  JEavorably  upon  a  document  sealed  with  the 
old  seal  during  that  period,  but  it  is  not  necessary  to  deter- 
mine the  point.  As  to  the  subsequent  period  there  can  be  no 
doubt  that  the  new  seal  could  alone  be  properly  used  for  the 
sealing  of  all  public  documents  requiring  to  be  authenticated 
by  the  great  seal,  and  the  argument  that,  although  the  wrong 
aeal  has  been  used,  the  court  can  not  look  at  it  simply  because 
it  ia  countersigned  by  the  keeper  of  the  seal,  is  absurd.  The 
eontentian  that  none  but  the  Chancelior  can  inquire  into  such 
a  master  would  lead  to  the  criminal  being  his  own  judge. 
The  question  is  one  affecting  the  rights  of  a  barrister  of  the 
court,  and  it  is  one  in  which  pecuniary  interests  are  involved. 
There  is,  therefore,  no  tribunal  th&t  could  more  appropriately 
take  cognisance  of  it  than  the  Supreme  Court  of  the  Province. 

Gitea  1  May,  170 ;  HaUam'a  Conat  History,  327 ;  S  Oom, 
2>igr.,  845,  "patents" 

TpUNO,  C.  J.,;iow  (March  26th,  1877),  deliyered  the  judg- 
•w^i^  of  ^  Qourt : — 

Sev^  members  of  the  Bar  of  this  Province  halving  been 

jippoiotiid  by  the  fQovernor  Qeneral  Queen's  £!oivasel,  after  the 

Ist  Jfttily,  IS67,  ^w^  the  Dominion  Ajct  came  in^  .ope^ration 

.qaeatiMa  acoae  bend  and  in  iCMitaiio  as  to  the  i^pointment  an^ 

10 
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precedence  of  Queen's  Counsel,  which  resulted  in  two  Acts 
passed  in  the  latter  Province  in  1873,  chaps.  3  and  4,  and  two 
in  our  own  in  1874,  chaps.  20  and  21.  These  Acts  closely  re- 
semble each  other,  but  differ  in  some  particular.  Our  chapter 
20,  affirming  the  right  of  the  Lieutenant  Qovemor  to  appoint 
Queen's  Counsel,  is  a  declaratory  Act,  which  the  corresponding 
Ontaiio  Act  is  not.  The  second  clause  of  the  Ontario  Act, 
chap.  21,  enabling  the  Lieut-Governor  to  grant  to  any  mem- 
ber of  the  Bar  a  patent  of  precedence  in  the  Courts  of  that 
Province,  is  not  in  ours,  though  both  Acts  authorize  the  issue 
of  such  patents,  and  all  the  Ae!)S  require  that  the  letters  patent 
for  the  appointment  of  Queen's  Counsel  and  for  the  granting 
of  precedence  shall  be  under  the  Great  Seals  of  the  respec- 
tive Provinces. 

The  correspondence  which  led  to  these  Acts  is  to  be  found 
in  the  Dominion  Sessional  papers  for  1873,  No.  50,  and  it  is 
strange  that  no  reference  was  made  to  it  in  the  recent  ai^ument 
of  this  case.  L(yrd  Kimberley*8  despatch  of  1st  February, 
1872,  is  a  public  document,  having  a  significant  bearing  on  the 
point  now  before  us.  After  stating  that  a  Lieut.-Govemor 
appointed  since  the  union  came  into  effect  had  no  power  to 
appoint  Queen's  Counsel,  he  says,  ''  I  am  further  advised  that 
the  Legislature  of  a  Province  can  confer  by  statute  on  its 
Lieut-Governor  the  power  of  such  appointment,  and  with 
respect  to  precedence  and  pre-audience,  in  the  Courts  of  the 
Province,  the  Legislature  of  the  Province  has  power  to  decide 
as  between  Queen's  Counsel  appointed  by  the  Governor- 
General  and  the  Lieut.-Govemor,  as  above  explained."  It  is 
to  be  noted  that  both  the  Minister  of  Justice  and  the  Privy 
Council  of  Canada  recognize  the  right  of  Her  Majesty  di- 
rectly, as  well  as  through  her  representative,  the  Governor 
General,  of  selecting  from  the  Bars  of  the  several  Provinces 
her  own  Counsel,  and  as  the  fountain  of  honor,  of  giving  them 
such  precedence  and  pre-audience  in  her  Courts  as  she  thinks 
proper.  This  power,  of  course,  still  exists,  and  it  is  pointed 
out  by  the  Privy  Council  that,  when  the  Supreme  Court  or 
other  Dominion  Courts  are  established,  commissions  issued  by 
the  Lieut-Governor  would  not,  as  of  right,  give  precedence  or 
position  in  those  Courts,  though  it  might  be  advisable  that 
such  commission»  should  be  lecognized. 


Digitized  by 


Googk 


DECEMBER  TERM,  1876-7.  467 

Mr.  Ritchie's  patent,  under  the  Great  Seal  of  Canada,  bears 
date  the  27th  December,  1872,  and  by  the  uniform  practice  of 
our  Court,  he  had  precedence  over  all  the  members  of  the  Bar 
not  holding  patents  prior  to  his  own.  But  by  letters  patent, 
dated  26th  May,  1876,  purporting  to  be  under  the  Great  Seal 
of  the  Province  and  signed  by  the  Lieutenant-Governor  and 
the  Provincial  Secretary,  seventeen  members  of  the  Bar  were 
appointed  Queen's  Counsel  for  Nova  Scotia,  and  a  new  order  of 
precedence  was  established,  as  it  would  seem  from  the  recitaL 
among  the  several  persons  above,  that  is  thereinbefore,  ap- 
pointed, but  as  it  appears  from  the  enumeration,  among  all 
the  Queen's  Counsel  previously  appointed  since  the  1st  July, 
1867,  being  thirty-three  in  all,  including  Mr.  Ritchie,  and  giv- 
ing precedence  and  pre-audience  above  him  to  several  persons 
who  did  not  enjoy  it  before.  Upon  affidavits  disclosing  the 
above  and  other  facts  and  producing  the  original  commissions 
and  letters  patent,  the  rule  nisi  of  3rd  of  January  last  was 
granted  and  the  recent  arguments  were  held. 

Among  the  grounds  taken  in  the  rule  it  is  urged  that  the 
20th  and  2l8t  chapters  of  the  Provincial  Acts  of  1874  are 
uUra  vires,  and  the  appointments  under  them  invalid  and  of 
no  effect  But  the  Crown,  through  its  Secretary  of  State,  hav^ 
ing  authorized  such  enactments,  and  the  acts  having  gone  into 
operation,  this  contention  is  quite  untenable. 

Another  objection,  however,  is  of  more  avail  as  regards 
chapter  21,  that  it  has  not  a  retrospective  effect.  The  second 
section  is  as  follows :  "  Members  of  the  Bar  from  time  to  time 
appointed  after  the  1st  day  of  July,  1867,  to  be  Her  Majesty's 
Counsel  for  the  Province,  and  members  of  the  Bar  to  whom 
from  time  to  time  patents  of  precedence  are  granted,  shall 
severally  have  such  precedence  in  such  courts  as  may  be 
assigned  to  them  by  letters  patent,  which  may  be  issued  by 
the  Lieutenant-Governor  under  the  great  seal  of  the  Province.'' 
At  the  argument  it  was  vehemently  urged  upon  us  that  this 
clause  gave  the  Executive  Government  an  absolute  uncontrolled 
authority  over  the  members  of  the  bar,  so  that  the  youngest 
and  most  inexperienced  among  them  might  have  precedence 
over  the  oldest  and  most  eminent  who  had  not  become 
Queen's  Counsel  previous  to  the  Union.    Sympathizing,  as 
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I  do,  with  the  reputation  and  dignity  of  the  Bar,  I  am  un- 
willing to  give  to  this  Act  an  interpretation  so  injurious  to 
their  feelings  and  so  destructive  of  their  rights.  Is  the 
language  so  strong  and  so  clear  as,  for  the  sake  of  this 
obvious  injustice,  to  oblige  us  to  give  it  a  retrospective  opera- 
tion? Here  is  a  distinction,  highly  valued,  won,  in  some 
'cases  at  least,  if  not  in  all,  by  honorable  service,  and  improved 
by  all  the  world,  swept  away  without  fault  and  without  com- 
pensation, by  giving  to  ani  act  of  our  own  Legislature  an  effect 
which  I  think  of  them  too  highly  to  believe  that  they  ever 
entertained  or  understood.  But  what  do  the  true  principles 
of  construction  teach  us  as  applied  to  a  Statute  ?  Shall  the 
construction  of  this  Act  be  retro-active  or  prospective  ?  Shall 
it  apply  to  the  past  or  only  to  the  future  ?  The  maxim,  ifcwa 
constitviio  fidwriB  formam,  debet  impoiiere  non  praeteritis, 
•adopted  by  this  Court  in  1  Oldright,  678,  is  best  illustrated  in 
-Sedgwick  an  Statutory  Law,  161-4.  A  Statute  which  takes 
away  or  impairs  any  vested  right  acquired  under  existing 
laws  is  to  be  deemed  retrospective.  Statutes  should  liave  a 
prospective  effect*  only,  unless  the  language  is  so  clear  and  im- 
perative as  not  to  admit  of  doubt.  The  principle,  said  the 
'English  Court,  in  Moon  v.  Dy/rden,  2  Exch.,  22,  is  one  of  such 
obvious  convenience  and  justice  that  it  must  always  be  ad- 
hered to  in  the  construction  of  statutes,  unless  in  cases  where 
there  is  something  on  the  face  of  the  enactment  putting  it 
beyond  doubt  that  the  Legislature  meant  it  to  operate  retro- 
spectively. But  I  am  of  opinion  that  such  an  intention  on 
the  part  of  our  Legislature  is  by  no  means  dear,  and  there- 
fore that  the  Letters  Patent,  although  no  question  had  been 
raised  as  to  their  validity,  would  not  affect  Mr,  Ritchie's  pre- 
<;edence. 

But  we  all  know  that  a  very  important  question  did  most 
unexpectedly  arise  on  the  first  day  this  case  was  argued,  as  to 
the  seal  impressed  upon  these  letters,  which  many  obvious 
considerations  oblige  us  now  to  consider.  In  granting  the 
rule  nid,  Mr,  Mitchie's  second  affidavit  of  the  27th  December, 
though  mentioned  in  it,  had  not  been  read  or  considered  as  of 
any  consequence,  and  the  fact  of  an  old  and  a  new  seal  was 
'wholly  unknown  to  the  Bench  till  the  alignment  was  opened 
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on  the  24th  of  February.  The  moment  it  was  stated,  and  the 
letters  patent  exhibited  with  the  old  seal,  while  the  Canada 
Oaaette  showed  that  another  seal  had  been  prepared  under  the 
Queen's  warrant  of  7th  May,  1869,  it  was  obvious  that  here 
was  a  point  far  transcending  any  question  of  precedence ;  and,, 
the  affidavits  of  the  Hon,  Mr.  HiU  and  Mr.  CroakiU  requiring 
apparently  some  explanation,  we  thought  it  due  to  them  and 
to  the  public  to  postpone  the  argument  for  a  few  days.  The 
Legislature  being  in  session,  questions  were  asked  there,  and 
a  body  of  documents  was  discovered  and  printed,  which  were 
verified  by  Mr.  Thompson's  affidavit  of  7th  March,  and  others 
being  expected,  we  passed  the  rule  of  that  date ;  and  on  the 
9th  two  other  affidavits,  of  Mr.  Ritchie  and  Mr.  Weatherbe^ 
came  in,  and  on  that  and  the  succeeding  day  the  ai^ument 
was  held.  Now  this  is  a  delicate  and  a  difficult  question  to 
deal  jfdth,  and  we  shall  deliberately  review  it,  guarding  our- 
selves from  any  hasty  or  rash  conclusicms.  The  Royali 
warrant  of  26th  May,  1868,  assigning  armorial  bearings  to. 
the  four  Provinces  then  constituting  the  Dominion,  and  to  the- 
Dominion  a  common  seal,  to  be  called  the  ''Great  Seal  of 
Canada,"  and  to  be  composed  of  the  arms  of  the  said  four 
Provinces  quartered,  was  certified  by  the  Registrar  of  the 
College  of  Arms  at  London  on  the  21st  September,  1868,  and 
a  certified  copy  enclosed  by  the  Colonial  Secretary  to  the 
Governor  General  on  the  14th  October.  On  the  8th  Mayi 
1869,  Lord  Granville,  referring  to  a  previous  correspondence 
not  produced,  and  especially  to  a  despatch  of  his  of  the  16th 
January,  transmits  to  the  Governor  General  five  seals  for  the 
Dominion  of  Canada  and  the  four  Provinces,  with  the  Queen's 
-warrant  of  7th  May,  1869,  directing  and  requiring  that  the 
said  seals  shall  respectively  be  used  for  the  sealing  of  all 
things  whatsoever  which  shall  pass  the  great  seals  of  the 
Dominion  and  said  four  Provinces,  and  requiring  the  Gover- 
nor General  to  return  the  old  seals  for  the  General  Govenii- 
ment  of  Canada  and  the  Provincial  Governments  of  the  four* 
Provinces,  in  order  to  their  being  defaced  by  Her  Majesty  ini 
Her  Privy  Council.  These  documents,  with  the  proclamation. 
of  the  great  seal  of  Canada,  were  published  in  the  Gdnadd' 
Gazette  of  20ih  November,  1869,  which  makes  them  evideooa: 
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for  all  the  purposes  of  this  argument.  1  Oreerdeaf  on  Erl- 
dence,  (12  ed.,)  sec.  492;  Taylor  on  Evidence,  sees.  12,  1124- 
The  remaining  documents  are  derived  from  the  printed  papei-s 
communicated  to  the  Assembly  on  the  faith  of  the  Local 
Government,  and  their  admissibility  as  evidence  may  be  oj)en 
to  objection,  though  the  peculiar  circumstances  of  this  case 
rendered  it  indispensable  to  consider  them.  On  the  2nd  July, 
1869,  the  Governor-General  enclosed  to  Lord  Oranville  a 
minute  of  the  Minister  of  Justice  of  the  25th  of  June,  1869.  It 
refers  to  a  despatch  from  the  Duke  of  Btbckingham,  dated  1st 
June,  1869,  addressed  to  the  Governor-General  with  three 
seals  for  the  Dominion  of  Canada  and  the  Provinces  of  On- 
itario  and  Quebec  respectively,  accompanied  by  the  Queen's 
-warrant,  ordering  them  to  be  used  until  others  of  a  different 
and  more  elaborate  design  should  be  substituted  for  them. 
The  136  sec  of  the  Dominion  Act  as  to  the  seals  of  Ontario 
and  Quebec  had  at  this  time  escaped  observation,  and  there  is 
no  reference  apparently  to  the  seals  of  Nova  Scotia  and  New 
Brunswick.  The  Minister  of  Justice,  Sir  John  A.  Macdonald, 
then  proceeds  to  say,  "There  can  be  no  doubt  that  Her 
'"  Majesty  has  the  sole  power  to  alter  and  to  change,  at  will, 
"  the  Great  Seal  of  the  Dominion.  A  question,  however,  arises 
"whether,  under  the  British  North  American  Act  of  1867,  and 
"under  the  altered  position  of  the  Provinces  caused  by  that 
'"  Act,  the  power  to  fix  the  Great  Seals  of  those  Provinces  does 
"notiiest  elsewhere," — in  other  words,  with  the  Governor-Gen- 
eral. He  then  refers  to  the  1 36th  section  of  the  Act  In  the 
.reply  cof  Lord  Oranville  on  the  25th  August,  1869,  after  assert- 
!ing  the  sole  power  of  Her  Majesty  to  order  and  to  change  at 
will  the  Great  Seal  of  the  Dominion,  His  Lordship  adds : 
"  Nor  do  I  entertain  any  doubt  that  in  Her  Majesty  alone  is 
"  vested  a  like  power  with  respect  to  the  Great  Seals  of  New 
"  Brunswick  and  Nova  Scotia."  He  then  suggests  what  will 
jprobably  be  the  most  convenient  course  for  the  future,  adding 
.that  he  sees  no  reason,  as  at  present  advised,  why  the  power 
ilrom  time  to  time  to  alter  the  Great  Seals  of  all  the  Provinces 
Hshould  not 'be  vested  in  the  respective  Lieutenant-Governors. 
'So  ends  the  correspondence  before  us  as  between  the  Domin- 
'ion  and  the  home  'Government. 


Digitized  by 


Googk 


DECEMBER  TERM,  1876-r  471 

And  now  as  to  our  own  Province.  Up  to  this  time  our 
Government  continued  of  necessity  to  use  the  old  seal  trans- 
mitted to  Uiem  at  the  accession  of  Her  Majesty  in  1837.  We 
have  no  evidence  that  they  had  heard  of  the  above  correspond- 
ence, and  no  other  seal  had  been  sent  to  them.  The  idea 
broached  at  the  argument  that  the  new  seal  became  the  Great 
Seal  of  the  Province  at  the  date  of  the  Queen's  warrant  of  the 
7th  May,  1869,  is  untenabla.  Were  it  not  so,  all  the  functions 
of  Government  dependent  on  the  use  of  the  Grtet  Seal — an 
election  writ  for  example — would  have  been  stayed.  A  duty 
would  have  been  imposed  which  there  was  no  means  of  fulfill- 
ing. Now,  it  is  a  maxim  of  the  law  that  Nemo  tenetur  ad 
imfipoasibUiay  or,  as  the  Roman  law  expresses  it,  Impoesibilium 
m,vUa  Migatio  est    Up  to  this  period  there  is  no  difficulty. 

But,  on  the  24th  November,  1869,  Mr.  Howe,  then  Secretary 
of  Stat^  at  Ottawa,  transmits  to  Sir  Hastings  Doyle  copies  of 
the  correspondence  and  of  the  Royal  warrant  of  26th  May> 
1868,  states  that  the  Great  Seal  of  Nova  Scotia  will  be  for- 
warded on  the  first  fitting  opportunity,  and  winds  up  with 
this  paragraph : — "  Upon  the  delivery  into  your  hands  of  the 
Great  Seal,  you  will  have  the  goodness  to  take  measures  to 
carry  out  Her  Majesty's  pleasure,  as  indicated  in  the  accom- 
panying correspondence,  by  adopting  the  said  seal  as  the  Great 
^Seal  of  the  IVovince  of  Nova  Scotia.  You  will  also  be  pleased 
to  transmit  to  me  the  old  seal,  with  a  view  to  its  being  re- 
turned to  Her  Majesty  for  the  purpose  of  being  defaced."  On 
the  10th  December,  1869,  Sir  Hastings  acknowledges  this 
letter,  adding:  ''I  have  also  received,  at  the  hands  of  the 
President  of  the  Privy  Council,  the  new  Seal  of  the  Province 
of  Nova  Scotia.  I  shall  take  the  first  available  opportunity 
of  transmitting  the  old  seal  to  His  Excellency  the  Governor- 
General,  in  order  that  it  may  be  returned  to  the  Secretary  of 
estate  for  the  Colonies." 

This  however,  was  not  done.  The  Executive  Council  of  that 
^y  passed  a  minute  on  the  2nd  February,  1870,  referring  to 
Lord  OranviUe*s  despateh  and  the  Dominion  Act,  and  eondud- 
ing  thus  : — ''  The  Council,  while  freely  recognizing  the  right 
•of  Her  Majesty  the  Queen  to  change  and  alter  the  Great  Seal 
^f  the  Province  at  pleasure,  respectfully  submit  that,  as  the 
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people  ate  warmly  attached  to  the  seal  whieh  for  a  long  period 
of  time  was  tised  in  sealing  all  Provincial  documents  under 
their  old  and  highly  valued  constitution,  the'  Qovemment  be 
permitted  to  retain  the  old  seal  instead  of  adopting  the  new 
one — a  course  which  will  obviate  the  necessity  of  either  Im- 
perial or  local  legislation  on  the  subject" 

This  minute  was  sent  by  the  lieut-Oovemor  on  the  7th 
February  to  Mr.  Howe,  who  acknowledged  its  receipt  oh  the 
14th,  adding  that  the  letter  with  its  enclosure  would  be 
brought  to  the  notice  of  the  Qovemor-Oeneral,  with  a  view 
to  their  being  tittnsmitted  by  him.  should  he  see  fit,  to  the 
Becretarj'  of  State  for  the  Colonies.  Whether  the  letter  and 
its  enclosure  were  transmitted  or  no,  does  not  appear.  The 
above  are  all  the  documents  that  are  to  be  found  in  this  Pro- 
vince throwing  any  light  upon  the  subject  The  letters  of 
1874  are  of  no  consequence  whatever. 

Save  the  essentiab,  then,  been  complied  with,  or  are  any 
formalities  wanting  to  give  validity  to  the  new  seal  ?  It  was 
intimated  at  the  argument  that  the  want  of  a  proclamation 
by  the  Local  Government  was  fatal.  Now,  it  Ls  true  that  such 
a  proclamation,  published  in  our  Oaaette,  acknowledging 
and  adopting  the  seal,  would  have  been  a  prudent  step.  This 
ivas  done  by  the  Dominion  Government,  and  we  find,  in  / 
Hole's  Pleas  of  ifte  Crovm,  177,  the  record  of  a  like  procla- 
mation directed  to  the  Sherifis,  with  an  impression  of  the  new 
seal  in  wax.  So  far  back  as  the  reign  of  Edward  III.  But  I 
can  find  no  precedent  or  authority  requiring  a  proclamation 
to  be  made.  Why  should  it  be  required,  when  the  Queen's 
tearrant  accompahying  the  seal  is  delivered  to  her  representa- 
tive, and  by  him  to  the  ofiicers  he  appoints,  for  their  direction 
and  guidance  ? 

Towards  the  cldse  of  his  address,  and  rather  by  way  of  sug- 
gestion than  of  serious  ailment,  Mr.  Halihwrton  urged  that 
the  tact  of  a  seal  being  impressed  upon  the  letters  patent, 
authenticated  as  they  are  by  th&  signatures,  of  the  Lieutenant 
Govemot  and  the  I^vincial  Sbcretaiy,  was  of  itself  enough 
to  exclude  $l\  inquiry, — in  other  words,  that  it  raised  a  con- 
clusive presumption  which  no  evidence  could  shake.  Now,  I 
will  readily  admit  that  it  raises  a  strong  prima  fobHe  or  dis- 
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putable  presumption,  which  it  requires  clear  and  unmiatakeable 
evidence  to  destroy  ;  but  I  can  discover  no  principle  on  which> 
with  such  evidence  to  meet  it>  it  is  to  be  received  as  conclu- 
sive. It  is  true  that  in  many  eases,  as  in  the  27th  and  30th 
clauses  of  our  oiini  evidence  Act,  chap.  96,  seals  purporting  to 
be  the  seals  of  British,  foreign  and  colonial  courts  are  received 
to  authenticate  documents.  This  is  by  statute  from  the  neces* 
sity  of  the  case,  because,  otherwise,  a  commission  would  be 
required  at  enormous  cost  to  prove  every  paper,  and  a  commis"- 
sion  would  not  always  avail. 

In  Oreeftdeaf  on  Evidence,  the  second  chapter  treats  of  many 
things  that  are  judicially  taken  notice  of  without  proof. 
Among  these  is  the  seal  of  a  notary  public,  he  being  an  officer 
recognized  by  the  whole  commercial  world.  Were  it  not  so^ 
how  could  the  protest  of  a  bill  of  eicchange  in  a  foreign  coun-- 
try,  or  even  in  our  own,  be  proved  ?  Foreign  Admiralty  and 
Maritime  Courts,  too,  being  the  Courts  of  the  civilized  world 
*and  of  co-ordinate  jurisdiction,  are  judicially  recognized  every- 
where, and  their  seals  need  not  be  proved.  6o  also,  the  seal 
of  the  Probate  Court  in  a  Court  of  Law,  of  which  we  have 
examples  every  day.  And  by  parity  of  iioason,  says  Oreen-^ 
leaf,  I.,  sec.  503,  it  would  seem  that  no  extraneoiis  proof  ought  to 
be  required  of  the  seal  of  any  department  of  State  or  public 
office  established  by  law^  and  required  or  known  to  have  a 
seal.  This  presumption  arises  also  out  of  the  maxim  of  omnut 
rUe  acta.  But  is  it  more  than  a  presumption,  and  does  it  ex- 
tend to  the  Great  Seal  of  Ei^land  or  of  any  of  her  colonies^ 
where  it  is  the  emblem  of  sovereignty — "  the  only  instrument^ 
as  Lord  Campbell  declares,  by  which,  on  solemn  occasions,  the 
will  of  the  Sovereign  can  be  expressed,"  and  in  the  eyes  of 
English  lawyers,  accordi^  to  Hailam,  having  a  sort  of  mys- 
terious efficacy  ? 

We  had  much  learned  lore  submitted  to  us  on  the  ancient 
and  mbdern  uses  and  vieiidsitudes  of  the  Great  Seal,  into  which 
I  have  not  thought  it  necessary  to  enter,  but  I  ma;  borrow 
from  them  two  illustratioiis  of  the  point  we  are  now  consi- 
dering. Maoavlatf,  in  his  History  of  ETiglcmd  (IL-428),  saya 
that  James  II.,  when  he  Aed  from  the  Kingdom  be  had  out- 
raged, took  the  Great  Seal  in  his  hand  and,  as  he  passed  Lam* 
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beth,  flung  it  into  the  midst  of  the  stream,  whence,  after  many 
months,  it  was  accidentally  caught  by  a  fishing  net  and  drag- 
ged up.  By  this  manoeuvre  His  Majesty  thought  that  he  had 
effectually  defeated  the  enterprise  of  the  Prince  of  Orange. 
In  the  reign  of  George  III.,  as  Lord  Campbell  tells  us,  in  his 
life  of  Lord  Thurlow,  his  house  was  broken  into  by  thieves 
who  absconded  with  some  booty,  including  the  Qreat  Seal  in- 
closed in  the  two  bags  so  often  described  in  the  Close  Roll 
one  of  leather,  the  other  of  silk.  A  Council  was  immediately 
called  and  by  the  following  day  a  new  grjat  seal  was  made, 
and  next  year,  in  1785,  a  third  great  seal  was  ordered,  the 
Btolen  one  having  never  been  recovered.  Now,  suppose  this 
stolen  seal,  or  the  seal  cast  into  the  Thames,  had  fallen  into 
evil  hands  and  been  impressed  upon  a  royal  grant  of  land  or 
forest,  would  it  have  carried  any  weight ;  would  the  presump- 
tion in  its  favor  have  been  conclusive  ?  When  it  is  said  in 
Viner'a  Abr.,  XVII.,  71,  and  in  other  of  the  old  books,  that  the 
Oreat  Seal  shall  be  always  credited,  and,  where  the  certificate* 
under  it  is  not  strictly  true,  there  is  no  remedy  but  an  Act  of 
Parliament  or  by  authority  of  the  Chancellor,  it  refers  to  cases 
where  the  riBal  seal  is  present  and  is  properly  used. 

Here  we  have  two  seals,  the  old  one  impressed  upon  the 
letters  patent,  as  is  admitted  in  the  affidavits  of  the  Provin- 
cial Seoretary  and  of  his  Deputy,  who  swear,  no  doubt  hon- 
estly believing  it,  "  that  it  is  the  Great  Seal  of  the  Province 
of  Nova  Scotia/'  and  we  have  also  the  new  Seal  with  the 
Boyal  crown  and  (the  armorial  bearings  in  the  Queen's  War- 
rant, forming  one  of  the  quarters  of  the  Great  Seal  of  Canada. 

But  while  I  speak  of  it  in  these  terms  I  must  not  be  under- 
stood as  viewing  with  peculiar  or  superstitious  reverence  its 
mere  device  and  lorm.  I  have  seen  contrasts  between  the 
two  as  works  of  art,  and  some  eftbrts  of  a  subtle  though  dis- 
guised  ridicule,  or  of  a  coarser  class,  to  disparage  the  one  or 
the  other.  But  the  true  way  to  regard  both,  each  in  its  turn, 
is  as  a  symbol  of  the  supremacy  of  the  great  Empire  to  which 
we  owe  so  much,  and  of  the  royal  power  which  claims  our 
Affection  as  well  as  our  obedience.  The  earliest  eommiMions 
and  instructions  to  the  Governor-General,  while  this  ProFinos 
was  in  direct  communication  with   the  Crown,  charged  oor 
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Governors,  while  it  empowered  them,  "  to  keep  and  use  the 
public  seal  of  the  Province  for  sealing  all  things  whatsoever 
that  shall  pass  the  Great  Seal."  So  it  appears  in  the  Journals 
of  our  Assembly  for  1848  and  1865.  The  same  injunction  was 
repeated,  and  the  same  power  conferred,  in  the  renewed  com- 
mission to  Lord  Monck  in  1867  and  the  Earl  of  Dufferin  in 
1872. 

So  that  this  Court  and  the  Government  and  Legislature  can 
in  no  way  escape  from  the  constitutional  and  substantial  issue, 
— which  of  the  two  seals  after  the  10th  of  December,  1869,  was 
the  Great  Seal  of  Nova  Scotia.  It  is  of  no  consequence,  as 
far  as  the  point  of  precedence  is  concerned,  in  the  view  I  take 
of  it,  whether  upon  legal  principles  the  seal  upon  the  letters 
patent  is  to  be  presumed  to  be  the  true  seal  or  no.  Upon  the 
evidence  in  the  Gktzette,  were  there  nothing  else,  the  main 
question  reverts,  which  of  the  two  seals  is  the  seal  of  this 
Province  ?  And  I  am  of  opinion  that  the  new  seal,  after  its 
delivery  to  the  Lieutenant  Governor  in  1869,  became  and  is 
now  the  Great  Seal  of  Nova  Scotia,  and  the  only  one.  I  may 
add  that,  if  this  opinion  should  turn  out  to  be  sound,  I  do  not 
apprehend  the  evil  consequences  that  have  been  pictured 
abroad.  A  remedy  can  be  found  in  legislation,  from  what 
quarter  or  in  what  form  it  is  not  for  this  Court  to  suggest. 

WiLKiNS,  J. : — In  my  view  of  the  case,  it  is  not  necessary 
for  me  to  consider  more  than  the  following  ground  stated  in 
the  r%de  niai  obtained  by  Mr.  Ritchie.  It  is  in  terms  as  fol- 
lows : — "  Because  the  Act  of  the  Local  Legislature,  namely> 
"  chapter  21  of  the  Acts  of  1874,  under  which  certain  barris- 
"  ters  were  appointed  Queen's  Counsel  by  the  Lieut.-Govemor 
"  of  Nova  Scotia,  by  documents  or  letters  patent  of  the  27th 
**  of  May,  1876,  is  ultra  vires.**  It  appears  to  me  that  this 
contention  is,  on  the  clearest  principles,  without  foundation. 
The  statute  thus  questioned  has  in  effect  received  the  royal 
assent,  and  Her  Majesty  must  therefore  be  considered  thereby 
to  have  empowered  her  Lieut.-Govemor  to  exercise  in  her 
aame  all  the  powers  purported  to  be  conferred  on  him  by  the 
statute.  I  am  unable  to  conceive  in  what  reqpects  it  can  be 
held  to  involve  legislation  uUra  vires.  The  subject  of  our 
inquiry  respects  the  exercise  of  a  right  to  appoint  Queen's 
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Counsel  for  the  Province.  I  must  regard  the  statute  as  per- 
fectly valid  ;  and  it  appears  to  me  that,  when  it  is  construed 
in  the  only  way  in  which  it  can  be  interpreted,  the  question 
of  precedence  before  us  is  disposed  of  us  as  a  legal  conse- 
quence. The  recital  of  the  statute  may  be,  by  adding  a  few 
words  that  I  distinguish  by  brackets,  paraphrased  thus : — 
"  Whereas  the  regulation  of  the  Bar  in  Nova  Scotia  is  vested 
**  (sub  modo)  in  the  Provincial  Legislature,  and  it  is  expedient 
"  for  the  orderly  conduct  of  business  before  the  Provincial 
"  Courts,  that  provision  be  made  for  the  order  of  precedence  of 
"  the  members  of  such  Bar  in  such  Courts,  (but  saving  all  rights 
"  of  precedence  heretofore,  at  any  time  granted  by  Her  Majestyi 
"  or  since  the  first  day  of  July,  A.D.  1867,  granted  by  His  Ex- 
'*'  cellency  the  Governor  General  of  Canada,  to  any  member  or 
"  members  df  the  said  Bar.") 

The  question  which  we  have  to  decide  arises  under  the 
second  clause  of  the  statute.  That  clause  must  be  so  con- 
strued as  not  to  restrict  or  interf ei^e  with  any  right  of  prece- 
dence at  the  Bar  conferred  on  any  member  of  it,  before  the 
passing  of  ihe  Act,  by  the  Queen — ^the  acknowledged  fountain 
of  honor— or  by  any  one  duly  authorised  to  confer  it  by  Her 
Majesty.  No  such  right  can  be  judicially  held  to  be  preju- 
diced by  the  clause  in  question,  or  by  the  exercise  of  an  autho* 
rity  under  it,  without  violating  these  fundamental  principles 
recognized  as  governing  the  construction  of  statutes,  viz : — 
first,  that  the  Sovereign  is  not  bound  by  a  statute  by  a  mere 
implication  of  a  legislative  intention  to  that  effect ;  secondly, 
that  vested  rights  are  not  taken  away  by  legislation  without 
the  plainest  evidence  of  an  intention  to  divest  them.  It  can- 
not be  questioned  that  Her  Majesty  has,  by  assenting  to  this 
statute,  expressly  so  far  parted  with  Her  prerogative  right  in 
the  subject  matter  of  the  legislation,  as  to  authorize,  prospec- 
tively, after  the  passing  of  the  Act,  Her  Lieutenant-Governor 
of  this  Province  to  exercise  it  to  the  extent  in  which  it  is 
necessarily  conferred  on  that  high  officer  by  the  statute.  We 
are  bound  so  to  contrue  this  second  clause  as,  while  giving  full 
effect  to  the  clear  intention,  not  to  adc^t  a  construction  that 
will  derogate  from  any  right  which,  before  the  Act  came  into 
operation,  had  been  granted  by  Her  Majesty  or  by  an  autko- 


Digitized  by 


Googk 


DECEMBER  TERM,  1876-7.  477 

rity  daly  delegated  by  Her.  The  clause,  then,  must  be  so 
construed,  as  that  it  shall  not  be  held  to  have  authorized  the 
Lieutenant-Qoyemor  to  d^rade  any  member  <rf  the  Bar  from 
that  relative  position  at  the  Bar  which  had  been  specially 
assigned  to  him,  directly  or  indirectly,  by  Her  Majesty,  in  the 
interval  that  elapsed  between  the  first  day  of  July,  1867 — the 
date  of  the  Union — and  the  seventh  day  of  May,  A.  D.,  1874, 
when  the  statute  in  question  came  into  operation.  The  clause 
under  review  may  be  so  construed,  and  effect  will  still  be 
given  to  every  word  in  it. 

Sub -section  three  has  expressly  saved  certain  rights  in  the 
matter  of  the  legislation — ^rights  conferred  up  to  the  day  ci 
the  Union.  No  reason  can  be  assigned,  why  rights  of  the 
same  nature  and  derived  from  the  same  source  and  granted 
up  to  the  time  of  the  operation  of  the  statute,  were  not  in« 
tended  to  be  saved  also.  Now,  Mr.  Rifxhie  had  been  appointed 
one  of  Her  Majesty's  Oounsel  learned  in  the  law  for  this  Pro* 
vince  on  the  26th  of  December,  A.  D.,  1872,  by  letters  patent 
under  the  Great  Seal  of  the  Dominion,  by  the  Qovemor- 
Gbneral  in  the  name  of  Her  Majesty.  On  His  Excellency  Her 
Majesty  had  before  then  conferred  the  right  to  make  such  ap- 
pointments; and,  by  virtue  of  her  undoubted  prerogative, 
Her  Majesty's  right  to  do  so  could  no  more  be  questioned  than 
eotdd  have  been  the  tight  granted  by  Her  Majesty  to  her  royal 
son,  the  heir  apparent,  in  Her  Majesty's  name  to  bestow  honors 
and  titular  dignities  on  selected  subjects  of  the  ''  Empress 
Queen  of  India,"  which  right  His  Royal  Highness  exercised 
on  the  occasion  of  Ins  vbit  to  the  East 

Mt.  RitAi^s  right  of  precedence  at  the  Bar  under  the 
Governor-General's  patent,  as  claimed  by  him,  existed,  and,  in 
my  opinion,  remained  intact,  at  and  since  the  passing  of  the 
statute,  and  was  not,  in  any  manner,  prejudicially  affeeted  by 
the  patent  granted  by  the  lieut-Govemor.  His  relative 
position  at  the  Bar  must  be  governed  by  the  patent  that  he 
holds,  so  lonff  as  it  remains  in  force,  notwithstanding  any 
patent  or  patents  that  have  been  or  may  be  granted  by  the 
lieut-Govemor  of  Nova  Scotia  mnder  (be  aothority  of  the 
statute  in  question. 
There  is  another  ground  stated  in  the  rule  which,  in  my 
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view  of  this  case  already  expressed,  I  am  not  required  to  con- 
sider. Nevertheless,  although  it  is  to  me,  therefore,  a  mere 
abstract  question,  I  feel  that,  for  a  reason  which  I  shall  briefly 
notice,  I  ought  to  do  something  more  than  merely  glance  at  it 
It  respects  the  validity  of  the  seal.  The  same  question  which 
has  been  raised  here  regarding  the  legality  of  the  letters 
patent  of  the  Lieut-Governor  may  be  raised  before  one  of  us 
on  his  next  ciixsuit,  in  the  form  of  an  objection  to  the  validity 
of  a  Crown  grant  of  land  and  resting  on  that  evidence  which 
is  before  us  in  the  present  ccLse.  Such  grants  have  probably 
been  issued  since  the  10th  of  December,  1869,  and  under  the 
very  seal  which  has  been  affixed  to  the  patent  before  us.  At 
the  argument  of  this  case,  adjourned  as  it  was  from  time  to 
time,  it  was  only  in  the  last  hour  of  the  argument  that  the 
point  was  taken,  and  by  Mr.  HaZiburton,  that  the  patent, 
having  been  confessedly  countersigned  by  the  Lieut-Governor 
and  the  Provincial  Secretary  and  sealed  with  a  seal  that  on 
its  face  purported  to  be  the  seal  of  the  Province  of  Nova 
Scotia,  carried  with  it  conclusive  evidence  to  this  Court  of  its 
being  what  it  professed  to  be,' and  what,  by  the  officers  of  the 
Government  charged  constitutionally  with  discretion  as  to 
affixing  the  Great  Seal  to  such  a  document,  it  was  thus  dealt 
with  as  being. 

Had  that  point  been  taken  in  Ivmine,  and  had  it  then  been 
insisted  that  the  Court  was  bound,  not  merely  to  take  judicial 
notice  of  the  actual  seal  as  the  seal  of  the  Province,  but  to 
exclude  all  evidence  to  the  contrary ;  and  had  it  been  further 
insisted  that  (fraud,  mistake  or  crime  connected  with  the  use 
of  the  seal  being  excluded  from  the  case,  while  on  the  con- 
trary, the  only  officers  of  the  Government  who  could  use  the 
genuine  legal  seal  of  the  Province  for  any  purpose,  had  deli- 
berately used  this  seal  for  the  particular  purpose)^  I  should 
have  hesitated  long  before  I  gave  my  consent  to  the  introduc- 
tion of  the  evidence  before  us,  by  the  force  of  which  it  is  now 
contended  that  the  seal  used  is  proved  not  to  have  been,  when 
it  was  used,  the  one  only  seal  that  could  have  been  legally 
used.  I  am  far,  however,  i^m  regretting  that  that  evidence 
was  admitted.  At  the  same  time,  while  I  say  this,  I  distinctly 
reserve  to  myself  a  discretion  which,  as  at  present  advised,  I, 
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as  a  Judge  of  this  Court,  shall  exercise  as  to  accepting  or  re- 
jecting the  same  or  the  like  evidence  in  any  future  analogous 
case  that  may  arise  before  me. 

The  field  is  large  of  those  acts  and  things  of  which  an 
English  Superior  Court  takes  judicial  notice.  It  includes 
high  things  and  things  comparatively  insignificant.*  Among 
the  former  is  the  seal  of  the  Sovereign  Power  in  a  State.  Of 
that  the  public  tribunals  of  every  other  civilized  State  take 
judicial  notice  and  recognize  it  on  inspection,  without  proof. 

There  is  in  the  English  law,  as  there  was  in  the  Roman  law, 
a  well  known  class  of  cases  of  presumptive  evidence,  which 
are  absolute  presumptions  of  law,  which  are  not  permitted 
to  be  overcome  by  any  proof  that  the  fact  is  otherwise. 
Does  this  case  of  a  public  seal  of  a  British  colony,  offered 
as  evidence  of  a  document  to  which  it  is  afiixed,  in  a  British 
court  of  that  colony,  range  itself  within  that  class  of  cases  ? 

It  must  be  borne  in  mind  that  we  are  not  dealing  with  the 
case  of  a  public  seal,  criminally  counterfeited,  and  criminally 
abused ;  or  with  a  genuine  seal  used  and  abused  by  those  who 
had  no  right  to  use  it.  This  case  is  very  different,  where  law-^ 
fully  constituted  Provincial  officers  have  deliberately  used, 
and  for  a  lawful  purpose,  in  Her  Majesty's  name,  this  very 
seal  in  question.  If  this  seal  could,  under  the  circumstances, 
be  successfully  impugned  in  this  court,  on  the  ground  that 
another  seal  should  have  been  used  instead  of  it — so  could  it 
be,  if  the  document  were  offered  in  evidence,  and  were  assail- 
ed by  an  objection  of  invalidity,  supported  by  the  same  evi- 
dence, in  a  superior  court  in  Australia.  Nay,  we  must  go 
further,  and  consider  the  case  of  a  decree  of  a  High  Court  of 
Admiitklty,  pronounced  in  the  State  of  Massachusetts,  offered 
in  evidence  in  this  Court,  on  the  authority  of  the  seal  attached 
to  it,  purporting  to  be  the  seal  of  the  foreign  court,  but  ob- 
jected to  on  the  ground  that  the  seal^  once  valid,  was  no  longer 
so,  because  another  had  been  substituted  by  competent  legal 
authority.  How  would  that  objection  have  to  be  dealt  with  ? 
But  a  case  is  suggested  to  my  mind  that  may  arise  in  this 
Court  to-morrow,  of  which  the  veqr  obvious  solution  will  go  a 
great  way  to  solve  the  question  of  validity  raised  in  the  pres- 
ent case.    A  Crown  grant  of  land,  as  our  law  and  practice 
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now  are,  involves  evidence  of  an  aetuid  contract  between  the 
Crown  and  a  subject  grantee.  When  the  latter  obtains  the 
patent,  he  has  paid  his  money  for  the  land  granted.  In  carry- 
ing out  that  contract  to  its  consummation  he  has  nothipg  to 
do  with  the  selection  of  the  seal  used  to  give  efficacy  to  the 
grant,  and  constitute  evidence  of  it.  He  knows  not,  and  he  is  not 
supposed  to  know,  whether  the  proper  seal  has  been  app^ided 
to  the  patent  or  not.  He  sees  a  seal  with  the  Royal  Arms  ap- 
parent on  its  impression,  and  reads  words  purporting  that  the 
seal  of  which  he  sees  the  impression  is  the  seal  of  the  Pro- 
vince. He  recognises  the  signature  of  the  Lieutenant-Gov- 
ernor and  that  of  the  Provincial  Secretary  as  countersigned  to 
the  document.  He  knows,  assuming  his  patent  to  have  pass^ 
since  the  Union,  that  no  political  change  took  place  cm  that 
event  in  th^  condition  of  the  Colony  which  necessitated  a  new 
seal.  B^  knows  that  his  present  Soveredgn  has  had  her  saered 
and  valued  life  prolonged  beyond  that  event,  and  happily  still 
continues  to  reign. 

In  the  state  of  things  which  I  have  supposed,  would  it  not 
be  perfe<^ly  monstrous  to  declare  judicially,  if  that  patoit 
were  relied  on  in  an  action  of  ejectment,  that  it  was  void, 
because  (fraud,  forgery,  crime  in  relation  to  the  seal  in  ques- 
tion, knowingly  and  deUberately  used  by  the  officers  of  the 
Oovemment,  being  out  of  the  case)  there  was,  unknown  to 
l^e  grantee, in  existenceand  accessible  to  thoseoffic^s,  anolhtf 
seal  that  had  been  legally  substituted  for  the  seal  actually 
used  '4  I  might  find  myself  compelled  so  to  rule,  but  if  I  so 
decided,  it  would  be  by  force  of  e^qiress  and  irresistible  autho- 
rity. I  should  refleet  in  such  a  ease  that  it  was  nob  Her 
2{ajesty  who  was  ropudiaiing  (die  seal  attached  to  a  docament^ 
iasued  in  her  name,  and  couatemgned  by  her  affice]»-4he 
grant  in  effect  being  :Her  Majesty's  grant — ^but  tiuitthe  validity 
of  theaoal  was  denied  by  those  who  would  have  an  intecwt  in 
amwiHiflg  the  grant. 

Between  apatontgcantang  land  aad  i^pwhwifcaqBfsnBayaMik, 
tkne  caft,  of  eofoiBe,  be,  as  respeets  the.eflbet  of  the  seal,  no  di(- 
fereuoe  in  principle.  f!bQf»  is  a  case  of  Advoir.  o/Frisdaian 
agsingt  DwidaSyS  T.  R,  126,  which,  in  my  judg^ont^  as  ro- 
^ipecto  pdnciples  invobrcA  in  it,  heani  frftrm^on  the  i 
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under  review.  If  a  party  who  paid  a  large  sum  of  money 
due  to  the  estate  of  a  deceased  person,  to  a  false  executor,  un- 
der probate  of  a  forged  will,  (he  being  unconscious  of  the 
forgery)  was  held,  as  he  wafi  in  that  case,  to  be  pi:otected  by  the 
probate  under  the  seal  of  the  competent  Court  from  a  claim 
made  upon  him, 'afterwards,  by  the  neal  -executor  -of  a  true 
will,  for  payment  of  the  same  debt,  because  the  seal,  of  the 
genuineness  of  which  he  knew  nothing,  was  his  authority 
to  pay  to  him  who,  as  the  event  proved,  had  no  right  to 
receive,  would  that  person,  on  any  rational  principle,  have 
been  less  entitled  to  protection,  if  the  case  had  been  one  where 
the  officers  who  used  the  particular  seal  in  the  case  first  re- 
ferred to  had,  by  mistake  or  even  by  design,  attached  a  wrong 
seal  to  the  letters  testt^mentary  ? 

In  the  case  before  us,  the  historical  cases  brought  to  our 
notice  at  the  argument,  of  stolen  Great  Seals,  or  of  Great  Seals 
flung  into  the  Thames  by  an  abdicating  and  flying  King,  hav6i» 
I  apprehend,  no  particular  bearing.  Indeed,  the  use  of  the 
Great  Seal  in  England  is  so  guarded  that,  practically  .speak- 
ing, there  scarcely  exists  a  possibility  of  its  being  inq)roperly 
used. 

On  the  whole,  the  impression  an  my  mind  is  .very  stix^ng 
(though,  as  already  obsei-ved,  I  am  not  called  on  to  give  an 
opinion  on  the  point)  that  this  Court,  if  reqiured  to  decide, 
would  be  bound  to  consider  the  document  in  question,  under 
the  circumstances  of  the  case,  to  be  proved  by  condusive  force 
of  the  very  seal  that  it  bears,  the  evidence  extrinsically  intro- 
duced notwithstanding. 

I  feel  it  proper  to  add,  although  I  am  not  required  to  say 
anything  on  the  subject,  that,  as  at  .present  advised,  on  the 
10th  day  of  December,  1859 — ^when  Oenerdl  Doyle  announced 
that  a  new  seal  was  in  his  possession — all  legal  solemnities 
would  appear  to  have  been  observed,  that  were  necessary  to 
substitute  for  the  old  seal  a  new  seal  of  the  Province  by  Royal 
authority.  This,  of  course,  is  expressed  m  tiie  light  of  the 
evidence  before  me,  assuming  that  I  am  in  ipossession  of  aU 
the  evidence.  I  must  further  observe  that,  in  volunteering 
this  extra-judicial  opinion,  I  disclaim  an  intention  to  reflect  in 
any  degree  on  the  present,  or  on  any  preceding  Government^ 
SI 
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in  respect  to  the  manner  in  which  the  Provincial  Seal  has  been 
used  ;  and  that  I  do  not  venture  even  to  intimate  to  the  pre- 
sent Government  a  course  to  be  pursued  by  it  in  relation  to 
the  use  of  the  Great  Seal  of  Nova  Scotia,  or  an  opinion  as  to 
the  obligations,  past  or  present,  on  it,  to  use  either  seal.  My 
duty  is  judicial  ;  its  duty  is  political.  Besides  that,  the  Gov- 
ernment is  more  competent  than  I  am  to  deal  with  such  a 
question  ;  and  I  have  too  great  a  respect  for  it  to  obtrude  an 
opinion  upon  it.  More  than  that,  as  I  shall  show  presently* 
there  is  no  evidence  before  us,  in  any  possible  view  of .  it,  that 
shews  condwsively  that  any  mistake  has  been  made  in  the 
application  to  the  patent  in  question  of  the  seal  that  it  bears- 
Here  my  judicial  opinion,  formed  according  to  the  best  of 
my  humble  judgment,  ends,  and  my  judicial  functions  rela- 
tively to  the  case,  in  strictness,  terminate.  But,  as  obiter  and 
supplemental  to  that  opinion,  I  cannot  forbear  from  offering  a 
few  additional  observations  which  are  suggested  by  some 
peculiarities  which  distinguish  this  case  from  any  and  every 
case  that  has  come  before  me  for  judicial  consideration.  For 
these  observations  I  alone  am  responsible.  It  was  said  of  the 
celebrated  Dean  of  St.  Patrick's  that  he  could  write  a  fine 
poem  on  a  broomstick.  A  recollection  of  that  suggested  to 
my  mind  the  thought  that  it  was  quite  possible  to  invest  a 
subject  not  important  in  itself  with  an  air  of  transcendant 
importance.  I  have  not  viewed  this  case,  so  far  at  least  as 
this  Court  is  concerned  with  it,  as  very  momentous.  Even 
looking  at  the  question  of  the  seal  involved  in  it  which  res- 
pects the  Government,  it  is  a  question  whether  they  have  or 
have  not  on  this  particular  occasion  used  the  right  seal.  A 
possible  error  in  that  respect  is  only  of  public  importance  so 
far  as  it  has  affected  or  may  affect  rights  and  interests  of  the 
Queen's  subjects.  I  do  not  think  they  can  be  prejudiced  by 
that  error,  if  it  has  been  made.  Therefore,  I  do  not  view  the 
question  as  one  of  magnitude.  In  these  days  of  rapid  thought 
and  facile  intercommunication,  things  occurring  on  this  side  the 
Atlantic  find  their  way  quickly  to  the  other  side  of  the  sea ; 
but  I  do  not  apprehend  that  intelligence  received  in  London 
of  this  great  question  of  the  day  here  is  likely  to  affect  the 
price  of  Consols  or  to  retard  the  much  desired  settiement  of 
the  Eastern  question. 
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If  a  question  had  been  raised  as  to  whether  sufficient  evi- 
dence were  before  the  Court  to  establish  condvsivdy  the  pro- 
position that  the  seal  actually  sflSxed  to  the  patent  in  question 
might  not  be,  in  effect,  the  new  and  substituted  seal  referred 
to  in  the  despatches,  ^.  e.,  whether  the  new  and  unseen  seal  in 
question  might  not,  if  exhibited,  prove  to  be  in  its  character 
and  its  die  so  like  the  old  seal  that  an  impression  made  by  the 
one  would  be  identical  with  an  impression  made  by  the  other, 
it  might,  I  say,  be  found  under  the  evidence  before  us  impos^ 
sible  to  decide  the  question.  According  to  the  evidence  no 
eye  of  a  deponent  has  seen  the  new  seal.  It  is  referred  to  in 
the  principal  affidavit  as  the  Great  Seal  of  Nova  Scotia  as 
described  in  such  correspondence  and  proclamations.  But  in 
those  U  is  not  described  at  aU,  The  armorial  bearings  are 
described.  It  is  stated  that  they  are,  i.  e.,  then  were  designed 
to  be,  borne  on  the  Provincial  seal.  That  they  have  been  in- 
troduced into  it  is  mere  matter  of  inference,  but  nothing 
more.  This  question,  therefore,  is  attended  with  great  diffi- 
culties. I  am  unacquainted  with  the  language  of  heraldry.  I 
have  not  the  benefit  of  the  knowledge  of  it  possessed  by  Lord 
Howard.  I  reflect,  however,  with  pleasure  on  the  fact  that  in 
his  noble  veins  runs  "  the  blood  of  all  the  Howards."  He  is, 
therefore,  a  nobleman  who,  I  feel  assured,  would,  in  carrying 
out  officially  a  Royal  command,  respect  our  archaic  predilec- 
tions, if  made  acquainted  with  them,  and  would  not  have  per- 
mitted in  any  seal  prepared  for  us  under  his  auspices  those 
picturesque  associations  with  our  early  history  which  are 
graven  upon  our  old  seal  to  disappear  upon  the  die  of  that 
-which  is  to  replace  it.  /  shovld  therefore  regard  as  prima 
fade  spv/rUms  any  new  PrfitcTider  ihat  did  not  show  those 
credentials.  To  guard  against  a  possible  deception  like  that, 
I  should,  as  my  duty  would  require,  examine  with  the  naked 
eye,  and  with  a  lens,  the  impression  apparent  on  these  letters 
patent ;  and  should  have,  then,  to  ask  myself  this  question  ^ 
Is  it  quite  certain  that  this  impression  was  not  made  with  the 
new  seal,  or  with  one  the  impression  of  which  would  be  the 
same  ?  He  would  be  a  man  devoid  of  taste  who  would  not 
admire  the  device  of  that  seal  of  which  the  impression  is  be- 
fore OS  ;  he  would  be  a  bold  man  who,  after  a  careful  inspec-^ 
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tion  of  the  impression,  in  the  light  of  the  extrinsic  evidence, 
would  venture  with  judicial  confidence  to  assert,  in  a  case  that 
demanded  conclusive  evidence,  that  it  was  not  made  by  the 
old  seal  that  exactly  con^esponded  with  the  new  seal. 

I  have  intimated  that  the  old  device  challenges  our  admira- 
tion. Let  me  establish  that  proposition.  Direct  the  eye  upon 
it.  We  behold  the  Royal  Arms  ;  we  discern  in  the  legend  the 
sacred  name  and  the  titles  of  Her  Majesty  the  Queen  ;  we 
read :  " Sigillum  Provincica  Novcb  Scotice"  The  old  familiar 
words,  "  Terrce  Mariaqtbe  Opes,'*  read  with  their  adjuncts,  re- 
mind us  that,  while  our  hearts  overflow  with  loyalty,  our  natal 
soil  and  its  surrounding  waters  overflow,  or  did  once  overflow, 
with  wealth,  terrestrial  and  marine.  In  the  back-ground  of 
the  picture  we  have  the  primeval  forest,  when  as  yet  not  one 
tree  of  it  had  succumbed  to  the  axe  of  the  pale-face.  In  the 
fore-ground  we  have  unmistakably,  as  he  was  seen  in  the 
flesh,  our  venerated  first  Governor,  OormoaUis — the  only  re- 
liable portrait,  as  our  own  provincial  antiquarian  informs  me, 
of  that  illustrious  pioneer  of  our  present  high  civilization. 
We  here  behold  him  standing  proudly  on  the  virgin  beach  of 
his  recently  acquired  vice-regal  domain,  hard  by  that  which  is 
now  tlie  great  city  of  a  great  people,  trembling  with  great 
anxiety  and  great  perplexity  about  their  grea4i  seal.  Here  he 
is — the  veritable  old  Governor — ^with  his  three-comea^d  beaver 
on  his  head  and  in  the  graceful  costume  of  his  day.  Near 
him  stands  one  of  the  aborigines,  distinguished  as  to  costume, 
like  "lucus  a  nan  lucendo"  by  a  total  absence  of  it.  With 
him  the  ancient  Procurator,  there -being  no  common  language 
at  their  command,  is  interchanging  by  dumb  show  sentiments 
that,  as  material  for  future  history,  it  would  be  beyond  all 
price  to  possess,  but  which,  alas!  like  the  lost  Pleiad,  are  lost 
to  this  world  forever.  Environing  these  in  most  felicitous 
taste,  indicating  the  conception  of  some  great  genius,  we  have 
a  wreath  formed  of  four  dolphms  gracefully  linked  together, 
and  disporting,  not  on  the  sea,  but  in  the  air. 

Now,  here  would  arise  the  question  : — Can  we  trace  on 
the  face  of  the  impression  features  ihrt  point  to  an  identity 
between  the  seal  used  and  what  we  may  infer  from  the  evi- 
dence to  be  that  other  seal,  which,  as  is  asserted,  ought  to  have 
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been  used  ?  This,  assuming  that  we  have  any  evidence  of  a 
new  seal  of  which  we  know  nothing,  would  on  the  whole  have 
to  be  answered  In  the  affirmative.  Assuming  even  that  there 
exi<9ts  a  new  seal,  not  identical  with  the  old,  the  question 
would  be : — ^Do  we  find  in  this  impression  "  Or,  on  a  Fesse 
wavy-azure  between  three  thistles  proper,  a  salmon  naiant 
argeTitf" 

In  this  language,  to  interpret  which  we  derive  no  aid  from 
the  black  letter,  with  which  we  are,  or  are  supposed  to  be, 
familiar,  there  is,  of  course,  much  to  puzzle  the  uninitiated. 
"  Or"  " Argent "  and  "  Proper "  may  be  at  once  dismissed 
from  consideration,  inasmuch  as  the  seal  was  incapable  of 
transmitting  colors,  which  alone  could  represent  those.  In- 
specting the  impression  my  eye  at  once  fixed  with  almost 
asinine  eagerness  on  the  thistle,  which  is  unmistakably  there, 
and  being  enough  of  an  agriculturist  to  know  that  one  of  that 
prolific  family  is  seldom  found  alone,  I  searched  further;  con- 
fidently expecting  to  find  the  remaining  two  of  the  sought  for 
triad  ;  but  in  vain,  probably  from  the  obscure  and  undefined 
character  of  the  impression  in  a  portion  of  it.  That  subject 
of  enquiry,  therefore,  I  was  obliged  to  leave  undecided.  In 
the  picture  before  us  we  have  what  may  be  the  one  or  the 
other  of  two  things— -either  the  canoe  of  the  Mic  Mac  or  a 
lordly  salmon  swimming  in  a  silver  field.  Interposed  in  the 
picture,  however,  between  Governor  Comwcdlis  with  the  Mic 
Mac  Sachem,  and  the  distant  forest,  seen  on  the  hill  of  what 
is  now  Dartmouth,  we  have  unquestionably  the  sought  for 
wavy  azure,  in  a  glimpse  presented  of  the  "  wavy  azure,"  such 
as  heraldry  never  conceived,  of  our  greatest  pride,  the  harbor 
of  Chebucto,  that  magnificent  bay  on  the  bosom  of  which 
rode,  more  than  a  century  ago.  Admiral  Saunders'  fleet,  bear- 
ing onward  to  Louisburg  conquering  British  arms,  destined  to 
terminate,  as  they  did  terminate,  the  sway  of  the  French  in 
what  is  now  British  North  America.  Here  one  might  ask  ; 
Can  it  be  that  a  metallic  souvenir,  possessed  by  Nova  Scotia, 
of  all  this,  so  full  of  interest,  on  the  old  seal,  has  not  been  re- 
produced on  that  new  seal  which  we  have  not  yet  seen  ? 
Where  is  the  "  monvmi^ntum  oere  perennius  to  be  found,  if 
not  on  the  unseen  seal,  that  shall  restore  it,  and  transmit  to 
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posterity  what  the  old  seal  so  eloquently  and  picturesquely  re- 
presents ?  When  I  see  the  fact  verified  on  the  new  seal  placed 
before  my  eyes,  but  not  till  then,  shall  I  cease  to  believe  in 
the  impossibility  of  a  result  so  deeply  to  be  deprecated. 

My  careful  examination  of  the  impression,  and  the  disco- 
vered aesthetics  of  its  original,  which  I  have  very  inade- 
quately described,  have  removed  from  my  mind  its  first  im- 
pression of  surprise,  at  the  hesitation  of  General  Doyle's 
Council  to  accept  the  new  seal.  That  surprise  has  been  sue* 
ceeded  by  unqualified  admiration  of  the  patriotic  cabinet,  who 
appear  to  bave  clung  with  enthusiasm, — constitutionally  or 
not,  I  am  not  called  on  to  determine — to  the  old  seal — ^the 
time  honored  symbol  of  country,  associated  with  the  halloweci 
memory  of  that  glory  which  had  just  departed  from  the  "  hauA 
vaamaiyile  regnum"  that  once  owned  the  Vice-regal  sway  of 
ComwaUia, 

I  cannot  conclude  without  ofiering  a  word  of  consolation  and 
cheer  to  drooping  spirits,  and  I  am  told  there  are  such  within 
our  borders.  Of  this  one  thing  the  provincial  lieges  may  be 
assured.  They  may  banish  all  doubts,  if  they  have  felt  them, 
as  to  the  legal  validity  of  rights  now  claimed  by  them  under 
the  Great  Seal  of  Nova  Scotia.  Above  all,  let  not  dismay  disturb 
the  repose  of  connubial  hearths.  Every  couple  of  heaven-made 
matches,  who  have  knelt  at  Hymen's  altar,  since  the  auspi- 
cious nuptials  of  the  Provinces  were  consummated,  may  safely 
indulge  in  mutual  congratulations,  and  celebrate  their  silver 
and  their  golden  weddings ;  and  may,  notwithstanding  doubts 
and  terrors  inspired  by  the  Great  Seal  question,  in  common 
with  the  sister  Provinces  of  the  Dominion,  that  were  once 
many,  but  are  now  "  one  flesh,"  exclaim,  in  the  words  of  the 
Roman  bard — aye,  even  if  the  very  seal  in  question  had  sealed 
their  unions  : — 

"  Felices  ter  et  amplius, 
Quos  irrupta  tenet  copula." 

DesBarres,  J.,  concurred  in  the  elaborate  and  exhaustive 
opinion  of  the  learned  Chief  Justice,  just  delivered,  which 
went  into  the  whole  subject  with  a  great  deal,  of  care  and  re- 
markable skill  He  concurred  in  the  views  of  the  Chief 
Justice  on  both  points  respecting  the  Provincial  Statutes,  and 
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also  in  his  view  with  regard  to  the  seal,  which  became  the 
pi-oper  seal  of  the  Province  in  December,  1869.  He  thought 
the  new  seal  was  the  seal  to  be  affixed  to  all  documents  re- 
quiring the  Great  Seal. 

McDonald,  J.„  concurred  in  the  opinion  of  the  learned 
Chief  Justice. 

James,  J. : — ^The  task  which  I  have  now  to  perform  is,  I 
need  hardly  say,  one  which  I  would  gladly  have  avoided.  It 
is  to  .give  my  opinion  in  an  important  case — a  case,  as  it  now 
stands,  virtually  decided  by  this  Honorable  Court,  of  astound- 
ing importance, — in  opposition  to  that  of  four  Judges — all  of 
them  my  seniors,  and  three  of  venerable  age  and  experience, 
extending  over  decades  of  years — and  I  may  well  presume, 
when  I  consider  their  ability,  learning  and  experience,  that  I 
am  wrong  in  the  opinion  I  am  now  to  deliver.  Nevertheless 
I  have  a  clear  and  well  defined  opinion  on  this  question,  which 
has  been  forming  and  ripening  during  all  the  discussions 
which  have  taken  place.  It  was  but  on  Saturday  afternoon 
that  I  became  aware,  to  my  great  disappointment,  that  there 
would  be  a  difference  of  opinion  on  the  Bench,  or  that  I  should 
occupy  the  position  of  being  alone  in  my  opinion.  Perhaps  it 
would  have  been  better  had  I  accepted  the  offer  so  kindly 
made  to  me  by  my  learned  brethren,  of  a  postponement  of 
the  decision,  in  order  to  enable  me  to  prepare  an  opinion  which 
would  do  justice  to  my  own  convictions.  I  have  had  but  a 
few  hours  to  write  my  judgment,  and  therefore  I  have  not 
been  able  to  attain  that  end,  but  I  may  perhaps  have  succeed- 
ed in  showing  that  there  is  at  least  some  reason  for  the  results 
at  which  I  have  airived. 

And,  first,  as  to  the  question  of  Mr,  Ritchie's  precedence, 
independently  of  its  relation  to  the  seal.  The  validity  of  the 
precedence  granted  to  Mr,  LeNoir  and  others,  against  which 
he  contends,  depends  on  the  validity,  effect  and  construction 
of  two  acts  of  the  Local  Parliament  which  have  been  already 
fully  referred  to.  Their  validity,  or  rather  their  effect  in 
transferring  the  exercise  of  the  Royal  Prerogative,  was  ques- 
tioned at  the  argument,  but  it  has  been  sustained  by  the 
opinions  of  the  learned  Judges  who  have  preceded  me,  in  which 


Digitized  by 


Googk 


488        In  re  PRECEDENCE  of  RITCHIE,  Q.  C. 

1  am  happy  to  concur,  they  having  already  decided  that  these 
acts  are  not  vltra  mres,  but  that  they  confer  upon,  or  at  least 
confirm  in,  the  Lieutenant  Governor  the  right  to  exercise  the 
Prerogative  of  the  Crown  in  the  appointment  of  Queen% 
Counsel,  and  in  regulating  the  precedence  of  the  Bar  of  this 
Province.  I  do  not  consider  the  first  of  these  acts  at  all  de- 
rogating from  or  transferring  the  Queen's  Prerogative.  As 
the  sole  fountain  of  honor  throughout  her  vast  Dominions, 
whether  on  the  plains  of  Hmdostan  or  in  the  Province  of 
Nova  Scotia,  this  Prerogative  is  still  vested  in  Her.  But  by 
assenting  through  her  representative,  the  Governor  General  of 
this  Dominion,  to  this  act,  she  has  rendered  legal  the  exercise 
of  that  Prerogative  by  her  representative  in  this  Province, 
without  her  more  immediate  intervention,  either  personally  or 
by  her  officers.  This  act  I  hold  not  to  take  away  her  preso- 
gative,  but  merely  to  place  the  exercise  of  it  in  the  hands  of 
the  Lieut.  Governor.  It  is  still  her  royal  prerogative,  by 
whomsoever  it  may  be  legally  exercised. 

But  I  think  it  is  obvious  from  both  of  these  acts  that  in 
transferring  the  exercise  of  her  prerogative  she  intended  to 
do  so,  and  has  done  so,  in  a  plenary  manner.  The  language 
of  the  acts  is  as  strong,  clear,  and  definite  as  Is  possible.  They 
profess  to  give  to  the  Lieut.  Governor  not  only  the  unlimited 
power  of  appointing  Queen's  Counsel,  but  the  unlimited  power 
of  regulating  the  Bar,  by  giving  precedence  to  such  of  its 
members  as  he  shall  see  fit.  I  need  not  enquire  whether  Her 
Majesty,  by  assenting  to  the  first  of  these  acts,  gave  up  all 
power  of  interference  with  the  appointment  of  Queen's  Coun- 
sel. Clearly  there  is  nothing  on  the  face  of  it  to  restrain  the 
Imperial  or  Dominion  Governments  from  exercising  that 
power,  and  there  is  nothing  in  the  exercise  of  that  power  by 
either  of  these  bodies  necessarily  conflicting  with  the  power 
of  appointment  conferred  on  the  Lieut.  Governor.  But  when 
we  come  to  the  question  of  precedence  conferred  by  the  second 
act,  it  is  obvious  that  it  is  a  power  which  could  not  be  exer- 
cised by  more  than  one  of  these  bodies,  without  the  grossest 
confusion. 

It  would  be  ridiculous  to  suppose  that  either  Her  Majesty 
or  the  Legislature  intended  that  a  scale  of  precedence  should 
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be  adopted  by  the  Lieut.  Governor  to-day,  to  be  overruled  by 
another  framed  in  Ottawa  to-morrow,  and  that  reversed  the 
next  day  by  a  fresh  gubernatorial  act  in  Nova  Scotia.  Such 
a  state  of  affairs  would  be  a  patent  absurdity,  which  could 
not  be  thought  of  by  anybody,  and  therefore  I  am  clearly  of 
opinion  that  this  act  confers  on  the  Lieut.  Governor  the  ex- 
clusive right  of  regulating  the  precedence  of  Counsel  in  this 
Province. 

But  to  what  extent  ?  Can  the  Lieutenant-Governor  only 
regulate  the  precedence  inter  se  of  the  Queen's  Counsel  ap- 
pointed under  that  act  ?  or  has  he  all  the  power  which  before 
the  act  was,  and  still  is,  vested  in  the  Crown  ? 

I  will  further  observe  that  the  second  of  these  acts  which  I 
have  now  under  consideration  is  quite  general  in  its  language. 
Its  title  is  *  An  Act  to  regulate  the  precedence  of  the  Bar  in 
Nova  Scotia,'  and  its  preamble  is  as  follows  : — "  Whereas  the 
regulation  of  the  Bar  in  Nova  Scotia  is  vested  in  the  Provin- 
cial Legislature,  and  it  is  expedient  for  the  orderly  conduct  of 
business  before  the  Provincial  Courts,  that  provision  should  be 
made  for  the  order  of  precedence  of  the  members  of  the  Bar 
in  such  Courts." 

There  is  not  a  word  in  the  title  or  preamble  indicating  any 
intention  to  limit  the  operation  of  the  act ;  nor  is  there  a 
word  in  any  part  of  the  act  to  limit  or  restrain  it,  except  the 
express  limitation  in  the  1st,  2nd  and  3rd  sub-sections,  giving 
precedence  to  the  Attorney-General  of  the  Dominion,  the 
Attorney-General  of  Nova  Scotia,  and  the  Queen's  Counsel 
appointed  before  July  1,  1867.  All  other  Queen's*  Counsel 
and  other  members  of  the  Bar,  by  words  as  express  as  the  Eng- 
lish language  can  supply,  are  entitled  to  such  precedence  as 
the  Lieutenant-Governor  shall,  from  time  to  time,  see  fit  to 
grant  to  them,  and  no  more. 

But  it  is  objected  that  this  act,  express  as  is  its  language, 
can  only  refer  to  such  gentlemen  as  had  not  received  the 
honorary  distinction  of  the  silk,  until  after  the  passing  of  the 
act ;  and  that  to  give  a  larger  constiniction  would  be  to  give  it 
an  ex  post  facto  operation,  so  as  to  interfere  with  vested 
rights.  If  it  were  so,  undoubtedly  this  would  be  a  valid,  if 
not  conclusive,  argument  against  giving  the  act  the  more  ex- 
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tended  operation  which  is  imported  by  its  clear,  express  lan- 
guage. But  is  it  the  fact  that  the  position  of  a  Queen's 
Counsel  is  such  a  vested  right  and  interest  that  it  cannot  be 
taken  away  without  moral  wrong  or  injustice  ?  If  it  be, 
then  the  precedence  of  every  senior  member  of  the  Bar  is  un- 
justly interfered  with  when  one  of  its  junior  members  is 
elevated  by  his  appointment  as  Queen's  Counsel  over  his 
seniors  at  the  bar.  Do  we  not  know— do  I  need  to  refer  to 
the.  abundant  authorities  cited  on  the  argument,  and  numer- 
ous others,  to  shew,  that  it  is  the  constant  practice  for  the 
Crown  in  England,  not  onty  to  confer  these  honorary  distic- 
tions  on  junior  members  of  the  Bar,  by  appointing  them  over 
their  seniors,  but  to  select  a  particular  Barrister  or  junior 
Queen's  Counsel  and  give  him  rank  over  Queen's  Counsel  of 
long  standing,  with  no  better  reason  than  the  Sovereign's  will 
and  pleasure.  Is  this  then,  which  is  the  ordinary  usage  and 
practice  of  the  Crown,  an  immorality  ?  Is  it  such  an  act  of 
wrong  and  injustice  that  we  must  presume,  rather  than  per- 
mit it,  that  an  Act  of  Parliament  must  be  held  not  to  mean 
what  it  expressly  and  positively  declares  ?  If  it  be,  then  our 
Sovereign  Lady  the  Queen  is  in  the  constant  practice  of  com- 
mitting the  most  atrocious  acts  of  injustice,  an  idea  so  repug- 
nant that  it  appears  to  me  to  render  my  argument  conclusive. 
And  not  only  so,  but  if  this  be  immoral,  then  the  whole  Act 
from  beginning  to  end  is  based  on  a  corrupt  and  dishonest 
principle,  for  its  whole  scope  and  essence  is  to  enable  the 
Lieutenant-Governor  to  do  the  very  thing  in  all  time  to  come 
that  is  now  complained  of  eus  an  act  of  injustice. 

It  is  true  that  the  Serjeants  of  the  Common  Pleas,  in  1840, 
made  a  gallant  stand  for  their  privileges,  when,  by  an  order 
under  the  Royal  Sign  Manual,  their  rights  of  exclusive  audi- 
ence were  interfered  with,  and  barristers  from  the  other 
courts  permitted  to  plead  in  that  court  with  precedence  ac- 
cording to  their  lank  and  seniority.  The  position  which  they 
assumed  was  that  the  court  itself,  as  well  as  the  rights  of  all 
its  oflScers,  were  of  common  law  origin  and  wei^  fixed  by  im- 
memorial usage  and  prescription — that  the  Serjeants  were  a 
part  of  the  court  itself,  and  had  been  so  from  time  immem- 
orial, and  that  the  Crown  by  a  Royal  Mandate  could  no  more 
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abrogate  the  office  of  Serjeant  or  control  its  privileges  than 
it  could  take  away  the  Court  itself  or  direct  that  the  Serjeants 
should  be  the  judges.  And  it  was  contended  by  Sir  William 
FoUet  and  Mr.  Austin  on  behalf  of  the  Serjeants,  in  argu- 
ments of  the  highest  learning  and  most  consummate  ability, 
which  I  have  read  with  very  great  pleasure,  not,  as  in  this 
case,  that  their  rights  could  not  be  taken  away  by  acts  of  Par- 
liament, but  that,  being  fixed  by  the  common  law,  they  could 
not  be  taken  away  by  any  lesser  authority. 

But  the  case  of  the  Serjeants  is  an  exception.  In  all  the 
other  courts  the  power  of  the  crown  to  regulate  the  prece- 
dence of  the  Bar  is  unlimited.  No  doubt  if  this  power  were 
exercised  in  an  arbitrary  or  capricious  manner,  it  would  be  the 
subject  of  grave  complaint  and  dissatisfaction.  But  such  a 
thing  as  a  Queen's  Counsel  in  England  contending  that  he  had 
a  vested  right  in  his  precedence,  or  that  to  place  a  junior  over 
his  head  was  per  se  an  injustice  to  him,  would  be,  I  venture 
to  say,  an  unheard  of  proceeding.  I  therefore  hold,  with  very 
great  deference  to  the  learned  and  able  Judges  who  have 
given  their  opinions,  and  who  are  in  all  probability  in  the 
right,  that  Mr.  Ritchie  had  no  vested  interest  in  his  prece- 
dence as  Q.  C,  any  more  than  any  of  his  seniors  may  have 
had  when  he,  in  compliment  to  his  great  ability  and  high 
standing  at  the  Bar,  was  veiy  properly  elevated  over  their 
heads  to  the  Inner  Bar, — and  as  I  have  already  endeavored  to 
maintain  the  position  that  Her  Majesty  intended  by  that  Act 
to  transfer  to  the  Lieutenant-Governor  all  her  prerogative  in 
relation  to  precedence  at  the  Bar  not  therein  specially  ex- 
cepted, it  follows,  if  I  am  right  in  these  premises,  that  this 
Act  having  transferred  no  power  which  Her  Majesty  in  per- 
son, or  by  her  advisers,  might  not  justly  and  legally  have 
exercised,  had  the  Act  not  passed,  no  wrong  will  be  done  to 
Mr,  Ritchie  in  holding  that  the  Act  is  not  retrospective  in  any 
unjust  or  improper  sense,  and  therefore  ought  to  be  construed 
according  to  its  plain  intent  and  meaning  as  expressed  by  its 
language. 

But  then  it  is  contended  that  the  power  has  not  been  effec- 
tively exercised  because  the  Great  Seal  has  not  been  affixed  to 
the  paCent  as  required  by  the  Act — ^the  seal  actually  affixed  to 
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it  not  being  the  Great  Seal,  but  one  which  was  fonneriy  in 
use,  and  which  had  then  been  abrogated.  It  is  sworn  on  be- 
half of  Mr.  Ritchie^  that  the  seal  to  this  patent  is  not  the 
Great  Seal,  and  in  support  of  his  position  he  produces  the 
Canada  Qaaette  of  20th  November,  1869,  containing : 

1.  A  despatch  from  the  Duke  of  Buckingham,  Colonial 
Secretary,  to  Viscount  Monck,  the  Governor  General,  dated 
14th  October,  1868,  enclosing, 

2.  Her  Majesty's  Warrant  under  the  sign  manual  assigning 
armorial  bearings  to  the  Dominion  and  the  Provinces  of  Que- 
bec, Ontario,  Nova  Scotia  and  New  Brunswick. 

3.  A  despatch  from  Earl  Granville,  Colonial  Secretary, 
dated  8th  May,  1869,  enclosing  Seals  for  the  Dominion  and 
these  four  Provinces — and  also, 

4.  A  second  Warrant  dated  May  7th,  1869,  under  the  Sign 
Manual  commanding  that  these  seals  should  be  used  and  the 
old  seals  returned  to  the  Colonial  Office  to  be  defaced. 

5.  A  Minute  of  the  Governor  General  in  Council  as  fol- 
lows: 

"Government  House,  Ottawa, 

Tuesday,  16th  November,  1869. 
Present — His  Excellency  the  Governor  General  in  Council. 
It  is  ordered  that  the  Great  Seal  transmitted  by  the  Right 
Honorable  the  Secretary  of  State  for  the  Colonies,  with  Her 
Majesty's  WaiTant,  dated  the  7th  day  of  May,  1869,  shall  be 
used  as  the  Great  Seal  of  the  Dominion  of  Canada  for  the 
sealing  of  all  things  whatsoever  which  shall  pass  the  Great 
Seal  of  the  said  Dominion,  on,  from  and  after  the  date  of  the 

present  order. 

Wm.  H.  Lee, 

Clerk  of  PHvy  Council" 

The  Minute  of  Council  was  immediately  published  in  the 
Canada  Gazette.  We  have  here  a  solemn  act  of  adoption  and 
a  time  set  for  the  operation  of  the  new  seal  and  full  publicity 
given.  There  are  several  things  to  be  noticed  in  connection 
with  this  part  of  the  transaction  which  are  veiy  important 
and  significant. 

First : — ^The  Seals  were  sent  out  in  May  and   not  adopted 
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till  November.  The  Minute  of  Council  imports  that  the  Seal 
formerly  in  use  for  the  Dominion  had  continued  to  be  in  use 
for  several  months  after  the  arrival  of  the  new  Seal  with  the 
Warrant  enjoining  its  use  and  the  return  of  the  old  Seal.  Is 
it  not  obvious  that,  if  the  contention  of  Counsel  for  the  appli- 
cant be  correct,  that  the  old  Seal  of  Nova  Scotia  became  in- 
valid and  the  new  Seal  took  effect  on  receipt  of  the  new  Seal 
and  Queen's  Warrant  at  Halifax,  then  the  Governor  (reneral 
of  the  Dominion  for  several  months  used  an  illegal  Great  Seal 
for  giving  authority  to  the  public  acts  of  the  General  Govern- 
ment. So  this  question,  if  that  view  be  correct,  assumes  im- 
mense importance.  It  becomes  no  longer  a  provincial  but  a 
national  question.  How  many  grants  were  issued,  how  many 
loans  conti-acted  in  the  English  money  market,  how  many 
Lieut-Govemors  and  how  many  Judges  were  appointed  under 
that  illegal  Seal,  it  would  be  curious,  and  if  I  am  wrong  must 
become  important,  to  enquire.  1  am  happy  to  say,  however, 
that  I  am  not  aware  that  any  of  our  Lieutenant-Governors  or 

.important  judicial  officers  were  appointed  during  that  period. 
But  a  month  or  two  after  the  new  Seal  was  adopted  there 
were  two  appointments  to  the  Bench.  Had  these  appoint- 
ments been  made  a  few  weeks  sooner,  the  consequences  would 
have  been  still  more  serious  than  they  are. 

The  second  circumstance  I  will  note  respecting  this  Minute 

'of  Council  is  that  the  authorities  of  the  Dominion  evidently 

•  considered  the  old  Seal  the  legal  and  right  Seal  until  the  new 
Seal  should  be  formally  installed  in  o£Bce  by  a  Government 
Act.    It  is  a  consolation  to  me  in  my  present  isolated  position 

.to  know  that  I  have  some  countenance  for  my  opinion  from  a 
quarter  where  we  might  expect  to  find  an  acquaintance  with 

^constitutional  law  and  usage. 

And  thirdly  it  is  to  be  noted  that  while  the  Minute  of 
tCouncil  adopts  the*  new  Dominion  Great  Seal  and  fixes  a  day 

^or  its  coming  into  operation,  it  performs  no  such  office  for  the 
Provincial  Seals,  which  it  does  not  even  mention.  It  is  ob- 
vious that  the  Governor-General  in  Council  purposely  left  this 
inaportant  d«ty  to  be  performed  by  the  Lieutenant-Governor. 
I  need  not  pursue  the  histoiy  of  the  matter  as  it  appears. by 
the  public  despatches  submitted  to  us,  further  than  to  say  that 
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immediately  after  the  above  Minute  of  Council  and  proclama- 
tion the  new  Seal  was  sent  to  and  received  by  Oenerdl  Doj^ 
at  Halifax,  that  the  despatches  and  Queen's  Warrant  were 
submitted  by  him  to  his  Council,  that  they  did  not  adopt  the 
new  Seal,  but  sought  the  Royal  sanction  to  continue  to  use 
the  old  one,  which  tbey  did  not  obtain,  the  correspondence  ap- 
pearing to  have  been  dropped,  and  that  in  fact  it  never  was 
adopted  or  used.*  It  also  appeared  by  Mr.  Ritchie's  affidavit, 
which  has  not  been  contradicted,  that  it  was  in  the  Provincial 
Secretary's  oflSce  at  Halifax,  when  he  made  his  affidavit  in 
December  last. 

In  opposition  to  Mr.  Ritchie's  case  affidavits  were  made  by 
the  Provincial  Secretary  and  his  Deputy  that  in  their  belief 
the  Seal  to  the  Patent  was  the  Great  Seal  of  the  Province, 
used  and  recognized  as  such,  and  that  they  knew  of  no  other 
Great  Seal  having  been  accepted,  adopted  or  used. 

There  is  no  doubt  that  the  gentlemen  making  those  affida- 
vits on  both  sides  have  stated  what  they  believed  to  be  true 
Which  of  them  is  correct  in  point  of  fact  is  a  question  of  law 
which  the  Court  have  to-day  to  decide. 

I  ought  to  observe,  however,  that  the  Queen's  Warrant  was 
sent  by  Mr.  Howe,  Secretary  of  State  for  the  Provinces,  to  OenL 
Doyle  in  a  despatch  dated  24th  November,  1869,  containing 
an  instruction  to  him  (not  to  use  the  new  Seal  but)  to  take 
measv/res  for  its  adoption  as  the  Great  Seal.  The  receipt  of 
the  despatch  and  of  the  new  seal  is  acknowleged  by  Oenend 
Doyle  in  a  despatch  to  Mr.  Howe,  dated  10th  December,  1869, 
but  it  does  not  mention  the  date  of  receipt  of  either  Mr. 
House's  despatch  or  of  the  Seal.  These  may  have  aftivei  at 
any  time  within  a  fortnight  previously. 

I  have  read  all  the  papers  and  correspondence  relating  to 
this  matter  which  have  been  furnished  to  us,  and  also  the  cor- 
respondence published  in  the  Sessional  Papers  of  the  House  of 
Commons  for  1873,  but  it  is  not  necessary  for  my  aigument 
to  refer  to  them  more  than  I  have  already  done.  I  have  also 
carefully  examined  all  the  authorities  cited. 

I  find  the  ancient  usage  in  relation  to  the  adoption  of  the 
new  Seal  and  the  destruction  of  the  old,  thus  succinctly  stated 
in  Sm  UATmsw  Hale's  Pleas  of  the  Grown,  p.  174  :— 
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,  "  Antiently,  when  there  was  any  change  made  cf  the  Great 
Seal,  there  was  not  only  a  memorandum  made  thereof  in  dorso 
dausorwm  cancdlarice,  (a  public  record  of  the  Lord  Chancel- 
lor's Court),  and  a  public  notification  thereof  in  the  Court  of 
Chancery,  but  public  proclamation  was  made  thereof." 

And  on  page  176,  after  stating  that  the  Great  Seal  of  the 
last  King  continues  until  another  be  made  and  delivered  to 
the  Lord  Keeper  by  the  King,  the  same  eminent  authority 
gives  an  account  of  the  actual  proceeding  as  follows  : — 

"  The  King  by  his  proclamation  bearing  teste  S  Oct,  Anno 
1,  directed  to  all  the  Chief  Sheriffs  of  England,  signifying 
that  he  had  made  a  new  Great  Seal  and  that  it  was  to  take 
place  from  the  fourth  day  of  that  month  of  October,  sends 
them  the  impression  of  the  new  Seal  in  wax,  commands  them 
to  publish  it,  and  that  after  the  fourth  day  of  October  they 
should  give  faith  to  it,  and  receive  no  writs  but  under  the  new 
seal  after  that  day." 

"  The  fourth  of  October  being  Sunday,  the  Bishop  of  Ely, 
Chancellor,  produceth  the  new  Seal,  declares  the  King's  pleas- 
ure that  it  should  be  from  thenceforth  used.  The  Monday 
after  the  old  seal  is  broken,  prcedpiente  rege,  and  the  pieces 
delivered  to  the  Spigumel,"  (an  officer  of  the  Court.)  And  on 
page  177 — ''  Till  a  new  great  seal  be  made,  the  old  seal,  being 
delivered  to  the  keeper,  and  used  and  employed  as  the  Great 
Seal,  is  the  Great  Seal  of  England." 

We  have  here  the  ancient  practice — a  practice  so  ancient  as 
to  have  all  the  force  of  law — of  inaugurating  the  Great  Seal 
by  a  public  specific  act,  entered  in  a  public  record,  destroying 
the  old  one  and  making  public  proclamation  of  the  new,  fixing 
a  date  for  it  to  assume  legal  efficacy.  The  usage  is  so  old 
that  there  is  no  record  of  its  commencement,  and  it  has  con- 
tinued in  force  through  all  the  ages  to  the  present  day,  and 
we  find  it  followed,  and  I  have  no  doubt  rightly  followed,  by 
the  Governor-General  of  the  Dominion  in  Council.  Nay,  I 
have  little  doubt  that,  if  the  records  of  the  Executive  Council 
of  the  Province  were  searched,  it  would  be  found  to  have  been 
the  invariable  practice  to  make  a  record  of  the  adoption  of 
the  new  Seal  and  the  return  of  the  old  one  to  the  Colonial 
Office,  and  also  to  make  a  public  proclamation  of  the  transac- 


Digitized  by 


Googk 


496       In  re  PRECEDENCE  of  RITCHIE,  Q.  C. 

tion.  It  is  owing  to  the  strict  observance  of  this  custom  that 
no  such  difficulty  appears  ever  before  to  have  arisen  in  Eng- 
land or  any  of  her  Colonies. 

I  have  not  space  or  opportunity  to  extract  from  the  books, 
as  I  would  like  to  do,  many  curious  and  interesting  items  re- 
43pedting  the  history  of  the  Great  Seal — most  of  which  are  to 
be  found  in  CampbelVa  Lives  of  tiie  Chancellors.  Suffice  it  to 
say  that  the  practice,  as  laid  down  by  Hale,  is  the  public  and 
immemorial  usage  of  the  realm.  It  is  as  well  established  as 
the  ceremony  of  a  public  coronation  of  the  Sovereign.  Nay, 
far  more  so,  for  Sovereigns  have  often  reigned  for  years,  and 
sometimes  through  their  whole  lives,  without  a  public  corona- 
tion, but  there  is  no  single  instance  to  be  found  in  the  books 
all  the  way  back  through  centuries  «of  a  Great  Seal  being 
used  or  recognized  without  first  being  inaugurated  by  public 
ceremonies,  by  a  formal  public  record  and  public  proclama- 
tion. 

Are  these  simple  ceremonies,  this  record  and  this  proclama- 
tion, then  idle  forms,  more  honored  in  the  breach  than  in  the 
observance  ?  What  are  we  now  told,  and  told  most  truly  ? 
Nothing  less  than  this,  that  every  grant  of  Crown  Land  made 
«ince  1869,  during  which  period  hundreds  of  thousands  of 
acres  of  valuable  timber  lands  have,  for  pecuniary  considera- 
tions, been  granted  by  Her  Majesty  to  her  subjects,  are  null 
and  void,  that  public  officers  may  have  been  appointed  and 
Legislatures  convened  on  what  after  all  turns  out  to  be  an 
illegal  seal  ?  Could  this  have  happened  in  England  ?  Could 
a  doubt  have  arisen  there  as  to  which  of  the  two  seals  was 
the  Great  Seal  ?  And  yet  it  is  not  only  contended  that  many 
of  the  most  important  public  acts  of  our  own  Government  for 
eight  years, — ^but  it  must  follow  as  a  necessary  coroUaiy,  that 
many  of  the  most  important  acts  of  the  Dominion  Govern* 
ment  for  several  months — are  invalid,  because  a  wrong  seal  has 
been  used!  But  if  we  hold,  as  I  feel  myself  constrained — per- 
haps erroneously,  but  if  so,  certainly  not  for  want  of  apprecia- 
tion of  the  importance  of  the  subject,  and  certainly  not  from 
any  want  of  industry  or  care  on  my  part — to  hold  that  the 
constitutional  usages  of  the  Imperial  Government  in  relation 
to  the  Great  Seal  are  a  part  of  the  common  law,  and  as  such 
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binding  on  Her  Majesty's  officers,  and  in  full  force  for  the  pro- 
tection of  her  subjects  in  their  rights  and  privileges — then  the 
new  Seal  could  not  become  operative,  nor  the  old  Seal  cease  to 
be  the  Great  Seal  of  the  Province,  until  a  solemn  public 
act  of  her  representative — either  the  (Jovernor-Qeneral,  or  the 
Lieutenant-Governor,  who  is  Her  Majesty's  Chancellor  for 
this  Province — ^had  taken  place,  a  day  been  appointed  for  the 
new  Seal  to  come  into  operation,  and  the  fact  proclaimed,  as 
was  done  at  Ottawa  for  the  Dominion,  in  the  Royai  Gazette  of 
the  Province. 

Of  the  transactions  thus  sanctioned  by  national  usage,  not 
the  least  important  is  the  identification  of  the  precise  time  at 
which  the  new  Seal  comes  into  operation.  Any  doubt  as  to 
which  of  the  two  Seals,  the  old  or  the  new,  were  the  true  seal, 
though  it  lasted  but  for  a  single  day,  would  in  a  great  nation 
like  England  be  a  grave  national  misfortune,  and  therefore  we 
find  that  in  every  instance  the  public  record  of  the  transac- 
tion which  is  endorsed  upon  the  close  rolls  specifies  the  exact 
day.  But  in  some  instances  it  goes  still  further  anc^  specifies 
not  only  the  day,  but  the  hour.  Here  is  an  example  from  S 
Campbdl's  Lives  of  the  Chancellors^  p.  34,  (note) : 

"  Rotvla  dausorvjm,  1  Edward  VI.,  Mar,,  14;  Qwo  die 
circa  horam  primam  post  meridiem  prefatus  Domvmis  Rex 
SigiUum  suum p^mvrni  a/pud  Palm  svAJum,  <fec.,  Jkc" 

From  which  it  appears  that  on  the  14th  day  of  March,  in 
the  first  year  of  Edward  VI,  (1547)  the  New  Seal  was  delivered 
by  the  Duke  of  Somerset,  Lord  Protector,  in  presence  of  the 
infant  Eang,  then  about  six  years  of  age,  to  the  Lord  Keeper, 
and  a  record  made  of  the  transaction.  Yet  thi3  solemn  cere- 
mony, so  absolutely  necessary,  so  uniformly  observed,  and  so 
carefully  chronicled  in  England  and  in  this  Dominion,  is  held 
to  be  altogether  unnecessary  here. 

It  is  said  that  the  Royal  Warrant  was  sent  out  containing 
Her  Majesty's  command  that  the  New  Seal  should  be  used, 
and  the  old  one  returned  to  be  defaced. 

But  is  this  the  first  Royal  Warrant  of  the  kind  ?    I  have  no 

doubt  whatever  that  this  warrant,  or  rather  one  similar  to  it, 

precedes  the  inauguration  of  every  public  seal  in  England  and 

the  cdonies.    These  things  are  done  in  England  upon  a  regu- 
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lar  system  and  order  which  have  continued  with  only  necessary 
alterations  from  age  to  age ;  and  it  is  probable  enough  that 
delays  have  often  before  taken  place  in  the  fulfilment  of  their 
requirements  (just  as  delays  took  place  both  at  Ottawa  and 
at  Halifax),  which  have  not  been  handed  down  to  us,  for  the 
simple  reason  that  they  were  of  no  importance  whatever  until 
the  appropriate  inauguration  of  the  new  Seal  took  place  in 
such  a  manner  that  all  the  world  could  know  it ;  and,  until  the 
old  Seal  was  deposed  from  its  high  position  by  its  absolute 
destruction  or  banishment,  so  that,  like  Midhat  Pasha,  it  could 
no  longer  be  dangerous,  the  latter  alone  was  the  Oreat  Seal 

It  is  a  well-known  French  Proverb ;  Le  Roi  est  mort !  Vive 
Le  Roi  !  and  as  it  is  with  the  Ejng,  so  it  is  with  the  Great 
Symbol  of  his  authority,  his  Royal  Seal, — the  new  seal  can  no 
more  have  credence  or  authority  until  the  old  one  is  disposed 
of,  than  the  new  king  can  reign  in  the  life  of  his  predecessor. 
There  cannot  be  two  kings  nor  two  seals — ^nor  can  there  be  an 
interregnum  between  the  old  and  the  new  in  either  case.  The 
Common  Law  by  immemorial  usage  provides  that  at  the  death 
of  one  king — at  the  very  moment  of  his  death — his  successor 
begins  to  reign ;  and  the  same  Common  Law  by  usage  as  im- 
memorial, so  far  as  can  be  ascertained  by  the  public  records  or 
from  history,  provides  that  the  Royal  Seal  shall  exist  until 
its  successor  is  made,  is  delivered  to  th^  first  officer  of  the 
Crown  for  safe  keeping,  is  entered  of  public  record,  and  made 
public.  The  old  one  then  ceases  to  operate  by  its  immediate 
destruction.    The  two  transactions  are  simultaneous. 

But  how  can  this  warrant  which  we  have  before  us  supply 
the  place  of  these  constitutional  requirements  ?  In  the  first 
place  it  fixes  no  time  for  the  important  transaction  of  changing 
the  seals.  We  are  told  that  as  soon  as  it  arrived  the  new  Seal 
came  into  operation.  But  are  we  to  suppose  that  so  important 
a  transaction,  that  is,  if  this  warrant  be  the  criterion,  would 
be  left  by  Her  Majesty's  Secretary  for  the  Colonies  to  so  un- 
certain a  time  as  the  arrival  of  the  Seal  in  this  Province  ? 
Suppose  the  Lieut-Qovemor  had  been  absentor  ill,  or  that  he 
had  suddenly  died,  and  nothing  could  be  done  until  his  succes- 
sor was  appointed.  Surely  Her  Majesty's  Imperial  Ministers 
would  never  have  left  room  for  a  question  as  to  what  w«s  the 
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Great  Seal  of  the  Province  by  any  loose  and  irregular  pro- 
ceeding. The  most  significant  answer  to  the  suggestion  is  that 
which  actually  occurred.  We  have  no  record  of  the  day  of 
its  arrival  here,  nor  any  hint  given  us  that  such  record  exists. 
It  may  have  been  on  any  day  between  tiie  27th  November 
and  the  20th  December  when  the  receipt  was  acknowledged. 
Which  was  the  Great  Seal  of  the  Province  during  that  inter- 
val ?  I  asked  this  question  of  the  learned  Queen's  Counsel 
who  opened  the  case  on  the  first  discussion  of  it,  and  he  did 
not  and  could  not  answer  it,  except  by  stating  that  the  Seal 
came  into  operation  on  its  arrival — ^which  is  a  petitwprinGvpi/L 
Yet  this  is  a  most  important  question,  as  during  that  fortnight 
a  Legislature  might  have  been  convened  without  any  means 
existing  to  decide  whether  it  had  been  called  under  the  auth* 
ority  of  an  improper  Seal.  My  answer  to  the  question  avoids 
all  difficulty. 

But  let  us  look  at  the  warrant  itself — ^and  the  first  thing 
that  strikes  us  is  that,  not  only  does  it  not  appoint  a  day  for 
the  new  Seal  to  go  into  operation,  but  it  does  not  even  say  that 
it  is  to  be  adopted  or  used  immediately.  Its  commands  have 
in  fact  never  been  literally  disobeyed.  In  my  opinion,  if  the 
Lieutenant-Governor  should  take  the  appropriate  means  to  in- 
augurate the  new  Seal  to-morrow,  Her  Majesty's  command  will 
have  been  obeyed.  Not  certainly  with  any  commendable 
alacTity,and  not  within  a  reasonable  time, but  as  there  is  no  limit 
in  the  Wan-ant  itself  of  the  day  or  year  in  which  it  was  to  be 
obeyed,  I  think  it  probable  that  Her  Majesty  intended  to  leave 
it  to  some  extent  to  the  convenience  and  discretion  of  the 
Local  Government:  If  the  law  be  as  I  contend  it  at  least 
ought  to  be,  Her  Majesty's  Ministers,  knowing  that  until  pro- 
perly inaugurated,  the  Seal  was  but  a  bit  of  harmless  brass, 
and  that  there  need  be  no  haste  about  the  matter,  very  pro- 
perly left  the  date  to  be  fixed  and  the  Seal  to  be  adopted,  &c., 
in  the  usual  constitutional  manner  at  such  time  as  the  Lieut. 
Governor  should  see  fit — the  result  has  been  that  it  was  not 
done  at  all. 

This  may  have  been  very  improper  on  the  part  of  Oeneral 
Doyle  and  his  advisers.  Her  Majesty's  commands  should  cer- 
tainly have  been  obeyed  in  a  reasonable  time  and  in  the  con- 
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stitutional  manner.  The  objections  made  to  the  new  Seal  by 
the  Minute  in  Council  were  childish  enough  in  all  conscience. 
I  do  not  believe  for.instance  that  the  people  of  this  Province 
had  any  such  violent  attachment  for  their  ancient  Seal,  which 
after  all  was  not  more  ancient  than  the  accession  of  Her  pre- 
sent Majesty — and  I  have  no  idea  that  they  would  have  broken 
their  hearts  at  the  substitution  of  the  new  seal. 

Those  who  committed  the  offence  might  have,  and  perhaps 
ought  to  have,  received  appropriate  punishment  either  from  an 
angry  Sovereign  or  an  indignant  people — or  they  might  have 
been  compelled  by  any  gentleman  of  the  Long  Robe*  applying 
to  this  Court  for  a  writ  of  mandamus  to  take  the  necessaiy 
steps  to  adopt  the  new  Seal.  Unfortunately  we  knew  nothing 
about  it  and  nothing  was  done.  But  the  people  were  innocent, 
and  it  is  hard  that  they  should  be  punished  for  the  neglect  of 
Her  Majesty's  officers  by  the  invalidation  of  their  Legislature 
and  the  loss  of  their  lands.  If  I  am  right  in  holding  that 
the  usages  I  have  so  often  referred  to  are  a  part  of  the  Com- 
mon Law  of  England,  then  they  are  the  public  rights  which 
our  fathers  brought  with  them  to  this  Province,  and  as  such 
they  are  our  inheritance.  If  they  are  as  such  accepted  and 
sanctioned  by  the  courts  of  law,  as  I  think  they  ought  to  bc^ 
then  they  will  operate  effectually  for  the  protection  of  our 
public  and  private  rights,  and  our  Legislature,  our  laws,  our 
grants,  for  the  last  eight  years,  will  not  be  swept  away  because 
Her  Majesty's  servants  were  guilty  of  neglect  and  mismanage- 
ment, and  used  one  bit  of  brass  instead  of  another  as  the 
Great  Seal.  If  I  am  right,  and  am  held  to  be  right,  no  injus- 
tice will  be  done,  no  longer  need  any  excitement  or  alarm 
exist.  The  Imperial  Parliament  need  not  be  applied  to  to  do 
what,  I  fear,  they  will  not  do — that  is,  to  pass  an  ex  post  facto 
act  (not  to  give  one  or  two  gentlemen  precedence  at  the  Bar 
ovei>two  or  three  others — that  is  contended  to  be  enough  to 
render  it  impossible  that  the  Legislature  can  have  intended  it), 
but  to  take  away  from  hundreds  of  individuals  their  legal 
right  to  lands  which  they  enjoy,  merely  because  the  rightful 
owners  have  lost  their  title  by  an  accidental  neglect  about  the 
Qreat  Seal.  I  doubt  very  much  whether  the  Imperial  Parlia- 
ment will  pass  such  an  act.    I  even  hope  it  may  still  not  be 
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necessary  to  ask  for  it ;  but  if  asked  for  I  hope  it  will  not  be 
refused. 

I  am  of  opiBion  that  this  patent  is  valid,  being  sealed  with 
that  which  is  the  Great  Seal  of  the  Province,  authenticated  by 
the  signature  of  its  lawful  keeper,  the  Lieut  Qovemor  and 
Chancellor  of  the  Province  and  by  his  principal  Secretary, 
and,  with  great  hesitation,  arising  only,  however,  from  a  sense 
of  the  immense  preponderance  of  experience,  learning  and 
ability  with  which  I  have  in  this  argument  to  contend — ^that 
the  application  of  Mr.  Ritchie  for  the  precedence  which  he 
claims  should  be  refused. 


In  re  hospital  for  INSANE. 

A.  KelCInD  wu  morlfpiffor  of  a  lot  of  land.  After  his  death  tbemoHftfe  waa  foraelcifed« 
nd  hie  widow,  Mn.  MdCinn,  twofrht  the  lot.  in  December,  1849,  for  £806,  the  anm  of  iB726 
^  tbia  amonot  belag  advaaced  by  her  daughter,  Mn.  A.  Kean.  Several  email  paymenta 
were  made  by  Mre.  MeMino  to  Mre.  Kean,  and  iu  1854,  on  part  of  the  Und  being  Mid, 
MM)  were  paid  orer  out  of  the  proeeeds  cf  the  lale  to  Mrs.  Kean,  who  aoon  afterwards 
agreed  with  Mrs,  McMian  that  for  the  balance  due,  tome  £260  or  more,  she  would  take  a 
«mall  honse  on  part  of  the  land,  with  a  small  piece  of  land  adjoining.  Mrs.  Kean  went 
teto  poiaeasloD  of  the  honse  and  land  sgveed  upon  in  1S64,  and  lemained  in  possession  until 
1879,  when  that  land  and  a  oensiderable  portion  of  the  balance  of  Mrs.  MeMinn's  land  were 
taken  by  the  Gtoremment  for  public  parposes. 

iUd,  that  oot  of  the  appraised  %*alae  of  the  lands,  paid  into  Coart  hy  the  Ooremmen^ 
Mrs.  A.  Kean  was  entitled  to  a  anm  equal  to  the  balance  due  her  at  the  .time,  of  .the  #gree- 
ment  in  1854. 

This  was  an  application  to  confirm  a  Master's  report 
Certain  lands,  fonnerly  the  property  of  Mrs.  McMinn,  were 
taken  in  1872  by  the  Conraiissioner  of  Public  Works  for  the 
Province  of  Nova  Scotia  for  the  Hospital  for  Insane.  The 
land  and  improvements  taken  were  appraised  at  S4000,  and, 
there  being  two  claimants,  that  sum  was  paid  into  Court  by 
the  Provincial  Qovemment.  Part  of  the  money,  $1690,  was 
afterwards  drawn  by  one  of  the  parties  by  consent.  The 
claimants  wei«,  xm  tlie  xme  side,  Mr.  and  Mrs.  Kearney,  son-in- 
law  and  daughter  of  Mrs.  McMimi,  who  claimed  under  an 
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agreement  executed  by  Mrs.  McMinn,  whereby  she  agreed  ta 
convey  her  land  to  Mrs.  Kearney  for  life,  with  remainder  to 
Mrs.  Kearney's  children  in  fee ;  on  the  other  side,  Mrs.  Ann 
Kean,  a  daughter  of  Mrs.  McMinn  by  her  first  husband,  who 
had  advanced  the  greater  part  of  the  money  with  which  the 
land  had  been  purchased  in  1842,  and  who  claimed  that  for  a 
balance  due  her  in  1854,  of  some  £253.18.2,  a  portion  of  the 
land,  being  a  portion  of  that  lot  taken  for  the  Hospital,  with 
a  cottage  on  it,  was  set  off  to  her  by  Mrs.  McMinn,  and  that 
she  occupied  the  same  till  the  land  was  taken  by  the  Govern- 
ment in  1872. 

The  matter  was  referred  to  a  Master,  who  took  evidence 
and  re[;orted  that  Mi-s.  Ann  Kean  had  no  legal  or  equitable 
claim  to  the  land  or  the  money.  On  a  motion  being  made  at 
Chambers  before  Mr.  Justice  McDonald  to  confirm  the  re- 
port, he  directed  that  the  cause  be  argued  before  the  full 
Court. , 

On  Saturday,  Febiuary  17th,  1877,  accordingly, 

WaUacSy  for  Mr.  and  Mrs.  Kearney,  applied  to  the  Court  to 
have  the  report  confirmed. 

Shcmnon,  Q.  C,  showed  cause. — Mrs.  McMinn,  having  pur- 
chased the  property  largely  with  money  belonging  to  Mrs. 
Kean,  is  to  be  held  a  trustee  of  the  proceeds  of  the  land  for 
Mrs.  Kcba's  benefit.  Cites  S  SUynfs  Com.  on  Equity,  sec 
1255 ;  HiU  on  Trustees,  pp.  272, 146 ;  Stiyry's  Com.  on  JEquUy, 
sec.  1217.  The  last  authority  shows  that  the  Statute  of 
Frauds  does  not  apply  to  a  case  of  this  kind,  and  that  parol 
evidence  is  admissible.  iS  Dart  on  Vendai^a  cmd  Purchasers^ 
930 ;  Qr(yoee  v.  Orwes,  3  Young  &  Jervis,  170 ;  10  Veaey,  360 ; 
1  White  <fe  Tudor'a  L.  C,  in  Equity,  Dyer  v.  Dyer.  In  1854, 
or  thereabouts*  the  Government  required  some  of  the  land, 
and  bought  it  and  paid  for  it.  Mrs.  McMinn  then  paid  over 
to  Mia  Kean  £400,  and  at  her  request  for  a  settlement  of  the 
balance,  gave  her  a  portion  of  the  land  in  lieu  of  the  money. 
Mrs.  Kean  was  in  actual  possession  of  that  land  when  the 
Qovemment  stepped  in  and  bought,  and  the  money  was  paid 
into  Court.  She  is  now  willing  to  take  the  balance  of  money 
due  her  on  the  original  loan. 
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Wallace,  in  reply. — ^There  can  be  no  resalting  trust  here.. 
Such  a  trust  must  arise  by  an  express  and  explicit  agreement. 
upon  the  payment  of  the  money,  pointing  out  the  property.. 
Where  the  advance  of  money  is  a  loan,  there  can  be  no  trust.. 
Mrs.  Eean  s  own  statement,  in  her  first  affidavit,  is  that  the^ 
land  set  off  to  her  was  two  or  three  acres.  That  is  too  in- 
definite. In  her  second  affidavit  she  says  she  fenced  in  the 
land.  The  part  she  fenced  in  was  in  reality  only  about  one<- 
fifth  of  an  acra  Mrs.  Eean's  own  evidence  is  that  she  loaned 
the  money  to  Mrs.  McMinn,  and  she  does  not  even  make  it 
dear  that  it  was  loaned  for  the  purchase  of  this  land.  The- 
Master  has  decided  this  case  as  a  jury,  and  his  conclusions^ 
regarding  the  matters  in  evidence  cannot  be  touched  by  this- 
Court,  unless  it  can  be  shown  that  any  of  his  conclusions  are- 
without  any  basis  of  evidence,  or  are  contrary  to  clear  evi- 
dence. Mrs.  Eean's  evidence  is  shown  to  be  worthless  b;^  the* 
material  contradictions  in  it  The  writ  is  in  evidence  in: 
which  Mrs.  Eean  brought  an  action  of  ejectment  for  one  acre,, 
while  she  is  claiming  now  for  three  acres. 

CStes  Perry  on  Trusts,  sees.  77,  79.  The  only  pretence  that 
could  be  set  up  here  is  that  there  was  a  verbal  agreement, 
partially  carried  out.  Perry  on  Trusts,  124,-5,-6,-7,-8*  132.. 
The  money  must  be  paid  in  the  character  of  purchaser ;  where 
it  is  loaned  no  trust  results.  HUl  on  Trustees,  65,  56, 90;  153^ 
157, 169;  DanieWs  Ch.  Pr.,  1248, 1298-9, 1300. 

Shannon,  Q,  (7. — ^The  case  forming  the  authority  for  the- 
proposition  that  where  the  purchase  money  is  loaned  no  trust 
results,  1  Eden,  516,  is  overruled  by  Surd  v.  PiUey,  4  .L.  R.„ 
Ch.  A.  548.  Cites  4  Kenfs  Com.,  344 ;  Oray  v.  Steel,  2  Ves.  & 
B.,30S;eAtk.,72. 

McDonald,  J.,  now  (March  26th,  1877,)  delivered  the 
judgment  of  the  Court : — 

Andrew  McMinn  was  the  mortgagor  of  a  lot  of  land  situate 
at  Darmouth,  and  after  his  death  the  mortgage  was  foreclosed, 
the  land  was  sold  and  was  purchased  at  the  sale  by  his  widow^ 
Mary  McMinn,  for  £905.     On  the  Ist  day  of  December,, 
1842,  she  received  a  deed  of  the  land,  signed  by  a  Master  ia 
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Chancery.   Ann  Kean  was  her  daughter  by  a  former  husband, 
and,  about  the  time  of  the  foreclosure,  was  the  owner  of  two 
properties  in  Halifax,  which,  as  appears  by  the  evidence,  Mrs. 
McMinn  induced  her  to  sell  and  to  apply  the  proceeds  towards 
paying  the  purchase  money  of  the  lot  at  Dartmouth.    A[rs. 
Kean,  (Ann)  testifies  that  she  paid  for  that  purpose  £725,  un- 
der an  agreement  with  Mrs.  McMinn  to  return  the  money 
with  interest,  as  soon  as  she  was  in  a  position  to  do  so,  and 
ithat  subsequently,  Mrs.  McMinn  sold  a  part  of  the  land  for  the 
use  of  the  Hospital  for  the  Insane,  and,  out  of  the  proceeds, 
ipaid  her  £400  on  account  of  the  money  so  advanced.    She 
further  testifies  that,  soon  afterwards,  it  was  agreed  between 
them  that  she  (Mrs.  Kean)  should  accept,  in  lieu  of  the  balance 
due  her,  a  small  house  on  a  part  of  the  farm,  with  a  small 
piece  of  land  adjoining  it,  which  was  pointed  out  at  the  time, 
and  that,  in  pursuance  of  that  agreement,  she  was  put  in  pos- 
session of  the  house  and  lot*,  and  so  continued  from  that  time, 
1854,  till  1872,  when  all,  or  the  greater  part  of  it,  was  taken 
under  our  statute  by  the  Commissioner  of  Public  Works  for 
the  use  of  the  Hospital  for  the  Insane,  which  was  then  being 
.enlarged ;  and  that  such  possession  was  uninterrupted,  except 
iby  Kearney  in  1872,  pulling  down  her  fences.    Mrs.  Kearney 
OS  the  daughter  of  Mrs.  McMinn  by  her  second  husband,  and  she 
iand  her  husband  claim  the  property  under  an  agreement  dated 
tthe  24th  day  of  February,  1871,  whereby  Mrs.  McMinn  agreed 
ito  convey  it  to  Mrs.  Kearney  for  life,  then  to  go  to  her  {Mrs. 
Kearney's)  children  in  fee  simple,  subject  to  a  life  interest  in 
jherself,  Mrs.  McMinn.     Mrs.  Kean  testifies  that  on  several 
•occasions  Mrs.  McMinn  promised  to  secure  to  her  by  deed  the 
-liitle  to  the  house  and  lot  agreed  upon,  but  omitted  to  do  so. 
'Taking  her  evidence,  corroborated  as  it  is  by  that  of  Mr.  John- 
ston and  Mr.  Lenoir,  and  by  the  account  pit)duoed,  I  have  no 
doubt  whatever  that  what  she  says  respecting  the  advance  of 
the  money  is  correct.     When  the  land  was  appiuised  and  the 
money  was  about  being  paid  over  by  the  Government,  Afr^.f^^an 
claimed  that,  having  an  equitable  interest  in  the  property,  she 
ought  to  receive  her  share  of  the  money,  which  claim  was 
resisted  by  Mr.  and  Mrs.  Kearney.    By  the  second  appraise- 
ment, the  property  taken  by  the  Qovemment  was  estimated 
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at  S4000,  the  land  being  estimated  to  be  three  and  3-10  acres 
at  S700,  making  $2310,  and  other  things  allowed  at  $1690. 
The  S4000  were  paid  into  court,  and  afterwards,  under  an 
order  signed  by  His  Lonlship,  the  Chief  J^tice,  and  by  con- 
sent of  Mrs,  Kean,  $1600  were  paid  out  to  the  Kearneys, 
leaving  the  $2310,  which  represented  the  land,  still  in  Court, 
to  abide  a  decision  as  to  the  legal  or  equitable  rights  of  the 
parties  respectively.  On  the  18th  day  of  January,  1875,  the 
matter  was  referred  to  H,  C.  JD.  Twining ,  Esq,,  a  Master,  to 
take  evidence  and  report  thereon,  subject  to  such  report  being 
modified  by  the  Court  or  a  Judge.  The  Master  repoi'ted  that 
Mr,  and  Mrs,  Kearney  had  the  sole  legal  and  equitable  interest 
in  the  property.  On  motion  to  confirm  that  report  before  me 
at  Chambers,  I  directed  that  the  case  should  be  argued  before 
the  full  Court,  which  was  done  this  term. 

Much  was  said  upon  the  question  whether  the  payment  of 
the  money  under  the  agreement  proved  by  Mrs,  Kean  had 
originally  created  any  trust  in  her  favour  or  given  any 
equitable  claim  against  the  land,  which  could  now  be  recog- 
nized in  deciding  the  respective  rights  of  the  parties,  but  I  do 
not  think  that,  under  our  Revised  Statutes,  chaps.  36  and  46, 
which  give  this  Court  jurisdiction  to  decide  the  matter,  and 
in  the  light  of  the  agreement  of  1854,  that  question  is  very 
impoi-tant.  I  am  quite  convinced  that,  notwithstanding  the 
contradictory  affidavits  of  Mrs.  Mc Minn  (an  old,  infirm  woman) 
which  destroy  each  other,  Mrs,  Kean  advanced  the  money  in 
the  first  instance,  as  she  represents,  and  that  the  whole  of 
that  money  had  not  been  refunded  to  her  in  1854 ;  and  I  am 
equally  convinced  that,  in  consideration  of  that  fact,  the 
agreement  then  took  place  to  which  Mrs.  Kecm  testifies, 
namely,  that  in  lieu  of  the  balance  then  due  she  was  to  have 
the  house  and  land  adjoining  it,  and  that  that  agreement  was 
80  far  acted  upon  that  Mrs,  Kean  went  into  possesion,  made 
improvements  on  the  land,  and  held  it  down  to  the  time  it 
was  taken  for  the  use  of  the  Hospital.  This  agreement,  and 
the  subsequent  action  of  the  parties  under  it,  I  hold  to  be 
binding  on  both  parties,  and  to  have  given  Mrs,  Kean  as  much 
equitable  right  as  if  she  had  actually  advanced  the  money  at 
the  time  of  such  agreement  and  taking  possession,  instead  o( 
the  amount  being  recognized  as  due  to  her. 

Digitized  by  VjOOQ IC 


506  In  re  HOSPITAL  foe  INSANR 

The  parties  made  the  agreement  for  a  good  oonsideration. 
It  was  acted  upon  from  1854  to  1872,  and  I  do  not  think  that 
we  can  ignore  it  now.  If  only  the  land  occupied  by  Mrs. 
Kean  under  that^greement  had  been  taken  for  the  Asylam,  I 
should  hold  that  she  would  be  entitled  to  the  full  amount  of 
the  appraised  value  of  the  whole,  but  it  appears  that  other 
lands  were  taken  as  well  as  hers,  all  having  been  appraised 
together,  and  there  is  not  any  clear  evidence  to  show  the  ap- 
praised value  of  what  was  taken  from  her.  Her  evidence 
■shows  that  all  or  nearly  all  of  hers  was  taken.  She  never 
'Claimed  less  than  an  acre,  and  it  is  not  admitted  that  at  any 
'time  she  limited  her  claim  to  that  quantity.  She  testified 
^that  what  she  was  to  have  in  lieu  of  her  money  was  upwards 
'of  three  acres ;  and  but  little  over  an  acre  would,  at  the  ap- 
praised value,  have  been  worth  the  balance  of  the  principal 
money  that  was  due  her  from  Mrs,  McMinn  in  1854,  when  the 
agi'eement  was  made.  At  that  time  the  account  between 
^them  (without  reference  to  the  Statute  of  limitations,  which 
appears  not  to  have  been  tajcen  advantage  of)  would  stand 
tthus :  Mrs,  Kean  advanced  £725.0.0.  In  her  account  she 
ci-edits  Mrs,  McMnn  with  £5.9.4,  £65.12.6,  and  £400.0.0, 
leaving  a  balance  of  £253.18.2,  equal  to  $1015.61. 

No  interest  could*fairly  be  chai^d,  as  both  parties  lived 
upon  the  farm,  having  the  benefit  of  it  mutually,  from  the 
Ttime  the  money  was  advanced  till  1854,  since  which  time 
Jdrs.  Kean  had  her  separate  house  and  lot  in  lieu  of  her 
money.  I  enter  into  these  figures  not  as  the  sole  basis  of 
adjustment  now,  but  to  assist  me  in  forming  a  judgment  by 
which,  whether  the  case  be  regarded  as  a  mei^  matter  of  ac- 
count or  as  a  matter  of  strict  right,  independently  of  accounts, 
under  the  facts  proved,  we  can  do  substantial  justi<Sie  between 
the  parties.  Mrs,  Kean  states  that  the  land  given  to  her  was 
upwards  of  three  acres,  that  it  was  all  or  nearly  all  taken 
from  her  by  the  Commissioner  of  Public  Works,  and  that  it 
Was  the  most  valuable  part  of  the  land  taken ;  but  we  have 
the'fact  that  three  and  3-10  acres  were  taken  altogether.  If  Mrs. 
Kean  knew  the  limits  of  her  lot  upon  the  ground,  it  would 
have  been  an  easy  matter  to  have  pointed  them  out  to  a  com- 
)peteBt  surveyor,  who  could  testify  as  to  the  quantity  of  land  em* 
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braced  within  them,  and  then  the  Court  would  be  saved  con- 
siderable difficulty.  It  is  not  unfair,  however,  to  assume  that 
in  1854  the  parties  thetnselves  valued  the  lot  of  which 
Mrs.  Kean  was  put  in  possession  at  the  amount  then  due  ber« 
whatever  quantity  of  land  the  lot  contained,  and  she  testi- 
fied before  the  Master  that  it  was  all  taken  from  her  for  the 
use  of  the  HcspitaL 

It  appears  to  me  that,  although  she  may  have  been,  and 
pospibly  was,,  mistaken  as  to  the  quantity  of  land  of  which 
she  took  possession  under  the  agreement  of  1854,  she  could 
not  be  mistaken  when  she  says  that  it  was  taken  from  her. 
In  fact,  she  is  not  contradicted  on  that  point,  and  if  in  1854 
the  land,  whether  it  was  a  half  an  acre  or  three,  was  really 
worth  what  she  got  it  for,  namely,  the  balance  then  due  her, 
and  if,  as  we  may  fairly  assume,  the  appraisers  did  txot  value 
it  lower  than  that  in  1873,  then  Mrs.  Kean  would  be  entitled 
at  the  latter  date  to  receive  that  sum  from  the  Government. 
I  think  therefore  that,  the  parties  each  bearing  their  own 
costs  of  argument  and  attendances  before  the  Master,  and  the 
Masters  fees  being  paid  out  of  the  funds,  the  sum  of  $1015.61, 
with  the  bank  interest  thereon,  should  be  paid  to  Mrs,  Kean 
over  her  own  receipt ;  and  the  balance  of  the  $2310.00  in 
Court,  with  the  bank  interest  on  such  balance,  should  be  paid 
on  their  joint  receipt  to  Mr,  and  Mrs,  Kearney,  as  soon  as 
they,  Mr.  and  Mrs.  Kearney,  shall  have  filed  in  Court  the 
vritten  consent  of  Mrs.  McMinn  to  hand  the  money  to  theuL 
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Plaintiff  was  laaiee  to  defendant,  E.  W.,  who,  befng  in  embaiiaaaei  dmmniamvs,  ov 
tbe  29th  August,  1878,  assigned  the  renU  to  J.  W.  and  A.  B.  W.,  to  «  horn  he  was  indebted 
in  the  sam  of  |8C0,  ss  seeuritj  for  tbe  debt.    Under  the  ^ssig.inient  plaintiff  made  three- 
payniento  of  rant  to  J.  W.,  after  which  E.  W.  asserted  a  claim  to  tliO  rents,  end  plaintiff  paid 
him  ilOO»  one  month's  rent,  on  the  lat  of  September,  1874,  Uking  from  S.  W.  and  the  other- 
defendant,  M.  McD.,  a  guarantee  oC  indemnity  against  any  daim  from  J.  W.    At  this  tim» 
plaintiff  Iiad  a  private  account  w.th  J.  W.,  who  was  in  his  debt,  and  on  tlie  8rd  of  the  same 
month  be  permitted  J,  W.  to  deduct  from  tbe  amount  due  him  (plaintiff)  flOO,  talcing  a  re- 
ceipt from  him  fbr  a  month's  rent*  up  to  tlie  3lst  of  the  previous  mouth  •.  plaintiff  then  sued 
£.  W.  end  N.  McD,  on  their  guarantee  of  indemnity.    On  tlie  trial  plaintiff  admitted  tha» 
he  knew  the  matter  was  in  dispute  when  he  allowed  ^.  W.to  deduct  the  SIW,  and  that  he 
knew  J.  W.  had  said  he  had  no  claim  on  E.  W. 

Hdd,  that  plaintiff  should  not  have  allowed  J.  W.  to  dednct  from  plaintifTs  aooount  a 
debt  due,  if  at  all,  to  J.  W.  and  A.  R.  W^  that  the  liabiU^  to  J.  W.  and  A.  R.  W.  was  not 
so  satisfactorily  shown  as  to  make  defendants  liable,  and  that  tlie  non-soli  directed  by  the 
Judge  who  tried  the  cause  must  be  sustained. 

This  was  a  rule  nisi  to  set  aside  a  noo-suit  in  an  action  on 
a  warranty  or  guarantee  of  indemnity.  The  facts  are  out- 
hned  in  the  head-note  above,  and  are  fully  «ftt  out  in  the 
judgment  delivered  by  Mr.  Justice  Smith.  The  cause  was 
argued  during  the  term  of  1876-7. 

Eaton,  in  support  of  the  rule. — A  letter  of  license  to  Wood  ill 
to  collect  the  rents  was  imprd^rly  rejected. 

Wright  and  McDougall  approach  Eaton,  who  is  liable  to* 
Woodill,  and  induce  him  to  pay  money  to  Wright,  which  b 
passed  over  to  McDougall.    There  ia  consideration. 

The  claim  of  Woodill  w&s  a  legal  claim,  and  as  such,  among 
those  guaranteed  against.  The  plea  denies  that  Woodill  had 
any  claim.  We  tendered  evidence  to  show  the  state  of  ac* 
counts  between  Wright  and  Woodill,  to  show  ihat  Woodill  aa 
assignee  was  entitled  to  $100,  and  that  it  was  a  valid,  legal 
claim.    The  evidence  was  rejected. 

The  letter  of  license  was  signed  by  Wright,  Woodill,  Wier 
and  McDougall,  and  others.  It  was  rejected  as  irrelevant  and 
as  unproved  as  to  the  majority  of  the  professed  signatures. 
We  say  it  ought  to  have  been  received.  It  was  put  in  to* 
show  that  WoodilFs  claim  was  a  valid  one. 
•  Eaton,  before  he  allowed  Woodill  to  stop  this  money,  told 
Wright  that  Woodill  was  bound  to  keep  tine  money  out. 
Wright  said»  keep  the  money  on  account 
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As  to  want  of  notice  to  guarantors,  cites  3  B,  Jk  Ad.  408. 

The  decree  of  the  Court  of  Equity,  showing  that  Wright  got 
the  benefit  in  a  suit  between  him  and  Woodiil  of  this  very 
SlOO,  was  rejected.  Woodill  was  compelled  to  give  Wright 
credit  for  the  hundred  dollars. 

RU(^ie,  Q.  C.y  contra — We  have  nothing  to  do  with  the 
letter  of  licensa  Woodill  did  not  claim  the  money  under  the 
letter  of  license.  It  was  under  the  asmgnment  of  the  lease 
to  him  and  Wier  that  he  demanded  it.  True,  he  says  in  his 
letter  that  he  claims  under  the  letter  of  license,  but  first,  the 
letter  is  not  evidence,  and  secondly,  that  account  of  the  matter 
is  not  sustained  by  his  testimony. 

Eaton  says  there  was  no  consideration  between  McDougall 
and  him,  and  in  his  cross-examination  he  says  he  thinks  he 
paid  the  $100  to  Wright  eight  or  ten  days  before  the  guai-an- 
tee,  and  afterwards  he  fixes  the  date  August  22,  eight  or  ten 
days  before  the  guarantee.  Addison  cm  CoTUrncts,  5 ;  De- 
Cclyar  on  Otuiraniees,  25  and  32. 

The  plea  of  non-assignment  puts  the  consideration  in  issue. 
Roscoe,  N.  P.,  459. 

McDougall  is  nothing  but  a  surety  under  the  evidence. 
The  words  warrarU  and  defend  are  entirely  difierent  from  the 
words  guarantee  and  profimse.  Eaton  could  not  pay  the 
money  voluntarily,  and  then  come  upon  us  under  the  warrant. 
We  should  have  had  notice  and  an  opportunity  to  come  in 
and  defend.  Washbume,  475  ;  Parsons  on  Contracts^  490 ; 
DeColyar,  1.  The  payment  to  Woodill  was  made  three  days 
after  the  guarantee  given.  He  had  no  right  to  pay  it  to 
Woodill,  and  a  suit  could  have  been  successfully  defended. 
He  allowed  Woodill  to  stop  it  from  moneys  due  him,  which 
he  could  have  resisted,  as  the  debt  was  due,  if  at  all,  to  l)oth 
Woodill  and  Wier.  Woodill  alone  had  no  right  to  claim  it,  as 
the  assignment  was  to  Woodill  and  Wier^ 

The  assignment  of  the  lease  is  not  absolute  but  conditional^ 
and  there  was  no  right  to  collect  rents  at  all  until  breach,  of 
which  there  is  no  proof.  The  plaintiff*  says  he  knew  Woodill 
had  said  he  had  no  claim  on  Wright..  There  is  no  evidence  as 
to  the  state  of  accounts  between  Wright  and  Woodill,  and 
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nothing  in  the  plea  to' raise  such  an  issue.  The  decree  would 
not  conclude  McDougall,  as  he  was  not  a  party  to  the  suit 

The  letter  of  license  was  just  an  afterthought  of  Counsel 
The  claim  was  made  under  the  assignment  The  signatures 
ai*e  not  proved. 

The  suit,  the  decree  in  which  plaintiff  endeavored  to  put  in 
evidence,  was  brought  before  the  money  was  paid. 

There  is  no  evidence  on  the  common  counts  to  fix  McDougalL 

Thompson,  in  reply. — In  the  Equity  suit  Wright  claimed  a 
redemption  of  the  lease.  The  assignment  of  the  lease  was  a 
mortgage  of  it.  Wright  claims  in  the  bill  that  the  money  due 
on  the  account  for  which  the  assignment  was  given,  and  that 
the  dividends  due  the  creditors  mentioned  in  the  letter  of 
license,  had  been  paid.  The  defendants  were  required  to  file 
particulars,  and  in  those  the  $100  is  included.  Those  par- 
ticulars and  the  decree  wei*e  subsequent  to  the  payment  of 
this  money,  and  that  is  the  answer  to  the  contention  that  the 
Equity  suit  was  brought  before  the  payment  of  the  money. 

The  letter  of  license  should  have  been  received,  both  because 
Woodill  claimed  under  it  in  his  letter  to  Eaton,  and  because 
referred  to  in  the  adjudication  embodied  in  the  decree. 

There  was  evidence  sufficient  to  go  to  a  jury  as  to  the  time 
the  guarantee  was  given,  and  the  consideration  proved.  It 
would  be  no  objection  that  the  consideration  was  a  past 
consideration.  That  would  at  best  be  a  defence,  not  for 
Wright,  but  only  for  McDougall.  We  should  not  on  that 
ground  be  non-suited  as  to  Wright 

Under  the  letter  of  license  Woodill  had  a  right  to  set  off 
his  own  debt  against  the  rent  They  apply  to  him  as  a  credi- 
tor as  well  as  a  trustee. 

As  to  the  objection  that  the  state  of  accounts  between 
Wright  and  Woodill  was  not  in  issue,  that  was  i-elevant  to 
the  question  whether  the  claim  we  paid  was  a  valid  one 
The  only  consequence  of  our  not  giving  him  notice  and  op- 
portunity to  defend  was  that  we  took  the  responsibility  of  ita 
being  valid,  which  we  ought  to  have  been  allowed  to  show. 

The  decree  was  conclusive  as  to  McDougall,  because  he  wis 
surety.    /  Taylor  on  Ev.,  640 ;  BroonC^  L  Jf.,  834. 
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We  should  recover  for  money  had  and  received  against 
both  defendants,  but  certainly  against  Wright. 

Smith,  J.,  now  (March  26th,  1877,)  delivered  the  judgment 
of  the  Court : — 

This  acti<Mi  is  brought  to  recover  from  the  defendants  $100, 
which  plaintiff  paid  to  them  under  a  written  undertaking  that 
they  would  warrant  and  defend  him  for  any  claims  for  the 
same  on  the  part  of  one  John  WoodiU. 

There  *are  two  counts  in  plaintiff's  declaration,  essentially 
similar,  with  the  exception  that  in  one  the  undertaking  of  the 
defendants  is  set  out  as  ''  to  indemnify  and  save  harmless,'' 
and  in  the  other  "to  warrant  and  defend." 

The  defendant  pleaded  several  pleas  :•  denying  the  contract 
as  set  out ;  the  liability  of  the  defendants  under  the  same  for 
the  money  withheld  by  WoodiU ;  and  the  fifth  plea  raises  the, 
as  it  appears  to  me,  important  issue,  to  be  substantiated  by 
plaintiff,  that  is :  whether  at  the  time  when  the  money  was  so 
retained  and  charged  against  plaintiff  in  his  private  account, 
there  was  due  from  him  to  WoodUl  on  account  of  the  rent  of 
the  Right  Market  the  said  sum  of  $100. 

The  facts  of  the  case,  as  they  appear  from  the  learned 
Judge's  minutes,  are  simply  these :  In  April,  1873,  Ephraim 
Wright,  one  of  the  defendants,  was  the  proprietor  of  a  cer- 
tain messuage  dwelling  house  and  premises  in  the  city  of 
Halifax,  known  as  the  Right  Market,  and  on  the  15th  of 
said  month  he  leased  the  same  to  the  plaintiff  for  a  period  of 
three  years  from  the  first  of  the  following  May,  at  a  yearly 
rental  of  $1200.  On  the  29th  of  August  following,  the  plain- 
tiff, being  indebted  to  the  said  WoodiU  and  one  A.  R.  Wier 
in  the  sum  of  $800,  assigned  over  to  them  as  security  the  said 
indenture  of  lease,  with  a  proviso  that  if  the  said  debt  be  paid 
"as  above  specified,"  the  transfer  was  to  be  void.  What  are  the 
stipulations  or  the  time  of  payment  which  the  words  "  above 
specified"  embrace  do  not  appear  from  the  extract  furnished 
on  the  argument 

Under  this  assignment  plaintiff  made  three  payments  of 
rent  to  WoodiU.  It  would  then  seem  that  the  defendant, 
Wright,  asserted  a  claim  to  receive  the  rent,  and  that  the 
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plaintiff,  being  aware  of  the  matter  being  in  dispute,  took 
from  the  defendants  the  following  document : 

"  Haufax,  September  1,  1874. 
"We  hereby  agi-ee  to  warrant  and  defend  Mr.  Watson 
"  Eaton  for  any  claims  for  rent  on  the  Right  Market  and 
"house  from  Mr.  John  Woodill ;  also,  to  relieve  Mr.  George 
"  Stuart  from  paying  any  taxes  for  the  year  eighteen  hundred 
"  and  seventy-four  on  the  Right  Market. 

"  Ephraim  Wright, 

"  N.  MCDOUOALL." 

On  the  same  day,  contemporaneous  with  the  delivery  of 
this  paper  writing,  and  as  part  of  the  transaction,  plaintiff  paid 
these  parties  $100  rent  due  for  said  Market,  and  took  Wriglifs 
receipt  for  the  same.  At  this  time  plaintiff  had  a  private  ac- 
count with  WoodUlf  who  was  in  his  debt,  and  on  the  thii-d  of 
September,  two  days  after  he  had  paid  the  defendants,  he  per- 
mitted Woodill  to  deduct  from  the  amount  due  him,  plaintiff, 
the  SlOO,  and  took  a  receipt  as  follows : 

"Halifax,  September  3, 1874. 
'  "  Received  from  Mr.  Watson  Eaton  the  sum  of  one  hundred 
"  dollars,  being  one  month's  rent  of  the  Right  Market  House 
"  and  dwelling,  up  to  31st  August,  as  per  transfer  of  lease 
"  niade  by  Mr,  Ephraim  Wright. 

"  (Sgd.)       John  Woodilu" 

At  this  time  then  WoodUl  was  claiming  the  rent  of  the 
Market  House,  and  deducted  it  from  the  plaintiff's  daiin, 
under  the  assignment  of  the  lease,  and  not  by  virtue  of  the 
letter  of  license  sought  at  the  trial  to  be  introduced,  and  put  in 
evidence,  and  which  was  rejected  by  the  learned  Judge.  The 
Assignment  was  to  Wier  and  Woodill,  to  secure  a  debt  due,  as 
it  would  seem  by  the  transfer,  to  them  jointly. 

Under  this  assignment  it  is,  beyond  doubt,  the  plaintiff  had 
been  paying  the  i-ent  to  Woodill^  whom  we  may  easily  under- 
stand to  have  been  acting  on  his  own  behalf  and  on  Wier  8,  and 
to  whom  he  was  responsible.  There  is  no  evidence  of  WoodUl 
having  acted  upon  the  letter  of  license  sought  to  be  intro- 
duced, and  as  I  have  already  mentioned,  the  money  was  exacted 
and  paid  to  him  in  a  different  right     I  apprehend  it  is  in  re* 
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ference  to  this  state  of  things  that  we  must  regard  the  under- 
taking of  the  defendants  to  point  In  this  view,  and  also 
having  regard  to  the  absence  of  proof  of  the  due  execution  of 
all  the  creditors,  I  am  of  opinion  the  letter  of  license  was 
properly  rejected,  for,  although  there  wei-e  respective  acts  to 
be  individtLoUy  done  by  them,  it  evidently  was  undertaken 
by  each  on  the  joint  contract  of  aU,  I  think  the  all-impor- 
tant enquiry  at  the  trial  was,  did  Eaton  at  the  time  he  paid 
Woodill  the  $100,  on  the  4th  of  September,  1874,  owe  him 
that  amount  on  account  of  the  rent  of  the  Market  House 
under  the  assignment  of  the  lease?  The  fifth  plea  denies  this. 
Of  course  this  would  depend  upon  whether  Wright  owed  to 
Woodill  and  Wier  so  much  of  the  $800  and  interest  secured 
by  the  assignment.  A  suit  was  instituted  on  the  Equity  side 
of  the  Court  to  compel,  as  it  was  contended,  Woodill  and  Wier 
to  release  the  mortgage,  and  re-assign  the  lease  in  question ;  and 
a  decree  of  said  Couit  dated  the  17th  day  of  April,  1876,  by 
which  it  was  established  that  ther^  was  due  to  Woodill  an 
amount  beyond  the  sum  of  $100,  was  offered  in  evidence, 
which  the  learned  Judge  rejected.  There  is  no  doubt  but 
that  the  judgment  of  a  Court  of  competent  jurisdiction 
directly  upon  the  point  is  conclusive  upon  the  same  matter 
between  the  same  parties  coming  even  incideptally  in  question 
in  another  Court  for  a  different  purpose ;  it  is  so  laid  down  in 
Broom's  Legal  Maxims,  p.  334.  This  is  also  in  some  in- 
stances applicable  to  judgments  between  other  pai*ties  touching 
the  same  rights;  8  C.  A  P.,  397 :  and  in  Brune  v.  Thompson, 
1  C.  &  M.,  34,  it  was  held  that  a  verdict  and  judgment  in  a  suit 
where  the  parties  are  not  the  same,  may  be  evidence  to  ex- 
plain the  transaction,  though  not  conclusive  against  a  party 
to  another  suit 

There  are  numerous  cases  to  the  same  effect.  Regarding  the 
contract  between  the  plaintiff  and  the  defendants,  as  I  do,  as  an 
undertaking  to  hold  harmless  the  plaintiff  against  the  claims 
of  Woodill  accruing  under  the  assignment,  I  cannot  but  re- 
gard the  decree  of  the  Judge  in  Equity,  if  clearly  having 
reference  to  the  same  transaction,  as  very  important  evidence 
to  show  the  liability  of  the  plaintiff  to  pay  Woodill  the  sum 
demanded  from  him,  and  against  which  he  was  to  be  pro- 
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iected.  The  sole  question  treated  of  in  the  decree  was,  what 
amount,  if  any,  of  the  $800  and  interest  secured  by  the  as- 
signment, was  due  WoodUl  and  Wier  from  Wright  Wright 
was  a  party  to  the  suit,  and  as  I  apprehend  it,  would  be  es- 
topped in  any  other  suit,  even  inter  alioa,  from  denying  the 
truth  of  the  facts  upon  which  the  decision  of  the  Court  was 
based.  I  am  free  to  admit  that,  if  Wright  had  been  a  perfect 
stranger  to  the  suit  in  Ek^uity.the  proceedings  therein  would  not 
bind  him,  but  in  this  case,  if  the  question  adjudicated  upon  was 
inseparably  connected  with  the  contract  declared  on  in  this 
action,  I  fail  to  see  upon  the  principles  of  evidence  how  the  de- 
cree was  inadmissible  in  evidence  as  being  immaterial.  The 
grave  difficulty  which  evidently  beset  the  mind  of  the  learned 
Judge  was  the  insufficiency  of  the  proof  of  the  decree.  McOUr 
livray,  a  clerk  in  the  Frothonotary*s  office,  was  called,  who  testi- 
fied:— ^"'I  produce  the  original  papers  in  Wi^hJt  against  WoodUl 
et  aZ.,in  which  the  writ  issued  2nd  September,  1874."  The  papers 
were  offered  in  evidence — dt  Master's  report  and  a  paper  pur- 
porting to  be  a  decree.  There  is  no  minute  of  the  decree 
having  been  regularly  filed,  and  no  pleadings  were  produced, 
and  only  the  signature  of  the  Prothonotaiy  was  proved.  It 
is  laid  down  in  1  Phil,  on  Ev,,  393 ;  PeaJcea'  Ev.,  74,  and  so  de- 
cided in  HevnMv.Piggott,oGM'P.,75,ihBi  where  a  party  intends 
to  avail  himself  of  the  contents  of  a  decree,  and  not  merely  to 
prove  an  extrinsic  collateral  fact,  (as  that  a  decree  was  made  by 
the  Court)  he  ought  regularly  to  give  in  evidence  the  pro- 
ceedings upon  which  the  decree  was  founded.  I  think  therefore 
the  proceedings  on  which  the  decree  was  based  ought  to  have 
been  produced,  in  order  to  show  the  true  issue  raised,  the 
identity  of  the  transaction,  and  how  far  the  defendants  were 
to  be  bound  by  it. 

With  regard  to  the  point  taken  by  Mr.  RiUMe  at  the 
tiial,  in  relation  to  a  want  of  consideration  for  the  defend- 
ant's contract,  I  consider  there  was  ample  consideration  in  the 
payment  of  the  $100  contemporaneously  with  the  making  of 
the  agreement,  and  although  it  is  quite  possible  that  it  does 
not  come  within  the  meaning  and  purview  of  sec.  4  of  chap.  83 
of  the  Revised  Statutes,  it  would  under  the  circumstances  be 
binding  on  the  defendants  as  an  ordinary  contract    It  was 
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also  contended  on  motion  for  a  non-suit  that  there  was  nb 
notice  of  the  claim  before  it  was  voluntarily  paid.  The  case 
of  Smith  V.  Ckympton,  3  B.  &;  Ad.,  407,  clearly  shows  that  the 
purpose  of  a  notice  is  not  in  order  to  give  a  ground  of  action. 
Neither  is  a  covenantee  for  quiet  enjoyment  bound  to  wait  for 
judgment  and  actual  ouster  by  process  of  ]a,v^.  He  may 
yield  possession  to  the  one  who  has  the  paramount  title  and 
olaim  for  a  breach  of  the  covenant.  Wnak  on  Real  Prop,, 
474 ;  8  Pick.,  547 ;  6  Gray,  572.  Nor  do  I  think  the  plaintiff 
here  was  obliged  to  wait  until  process  of  law  compelled  him 
to  pay  WoodiU,  provided  his  liability  to  do  8o  was  made 
dearly  manifest  I  do  not  think  such  liability  in  this 
case  was  so  satisfactorily  shown  as  to  justify  the  plaintiff  in 
allowing  WoodiU  to  deduct  from  the  private  account  a  debt, 
which,  if  due,  was  due  to  WoodUl  and  Wier,  and  this  only  three 
days  after  he  had  taken  the  document  or  agreement  to  render 
him  harmless  from  defendants.  He  knew  the  matter  was  in 
dispute,  and  he  states  in  his  evidence  that  "  he  knew  WoodiU 
had  said  he  had  no  dai/m  on  Wright^  He  should  not  have 
permitted  WoodiU,  in  common  fairness  to  defendants,  to  pass 
to  his  (plaintiff's)  debit  that  which  he  could  not  legally  set  off, 
and  therefore  I  do  not  think  under  the  contract  ^e  seeks  to 
recover  on  he  is  entitled  to  make  the  defendants  pay  the  $100 
which  by  his  own  wrong  he  allowed  WoodiU  to  take  from 
him,  and  which  he  might  have  successfully  resisted.  I  think 
the  rule  to  set  aside  the  non-suit  should  be  discharged. 


KING  v.  TRUSTEES  of  SCH(X)L  SECTION  of  BADDECK. 

WImpo  dafendwDft,  appcaUpg  from  a  Jadgt^  order  a  Chambera,  diMhavgliiK  an  order 
mn  to  oharge  tome  from  Halifax  to  Baddeek.  alletfod  that  be  required  fire  wltneeaee  reeidlng 
at  Baddeok,  and  that  h  wonld  oo»t  hiin  $180  more  to  tiy  the  came  In  Hallfto  than  It  woald 
InBaddeek;  and  yU^tiff  aUeged  that  the  attonieye  and  eoosMl  on  both  aidee  redded  in 
Halifax,  that  he  had  two  witneMoa  who  conld  more  easily  be  taken  to  Halifax  than 
to  Baddeek,  and  that  It  would  cost  him  978  more  to  try  the  canee  in  Baddeek  than  in  Halifax ; 

The  CovBTdiemlned  the  appeal  without  eortB.direetini(  that  the  teetlmoay  of  defead- 
anf  a  witneawi  be  taken  d»  bmt  e$$t,  and  received  In  eiridenoe  at  the  trial  in  Halifax. 


This  was  an  appeal  from  the  decision  of  Mr.  Justice  Des- 
BiLjaBES,  refusing  to  change  the  ven/iie  in  the  cause  from 
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Halifax  to  Victoria.    The  cause  was  ai^ued  daring  the  term 
of  1876-7. 

Meagher,  in  support  of  appeal. — ^The  defendants  here  are 
School  Trustees,  who  work  without  reward,  and  cannot  get 
redress  if  mulcted  in  costs.  The  lease  in  controversy  was 
made  five  years  before  they  became  trustees.  The  plaintiff 
here,  residing  at  Antigonishj  brings  action  in  Halifax  on  a 
contract  made  in  Baddeck.  The  venue  is  capriciously  diosen, 
and,  if  this  is  not  a  case  for  a  change,  of  vinue,  no  application 
for  that  purpose  need  ever  be  made.  Oites  Payzant  v.  MotU- 
gomery,  decided  by  Ritchie,  E.  J,    Not  reported 

King,  contra. — The  only  reason  why  the  decision  of  a 
Judge  at  Chambers  can  be  interfered  with  is  that  he  has 
misconceived  the  facts.  There  must  be  very  strong  cause 
shown.  6  L  R,  C. P.,  119;  Roacoe'a  IT.P.,  1154;  Durkee  v.  Cox, 
IRita,  143 Barteauxy.  Cobequid, IRJkC, 255.  The  aflSda- 
vits  are  loosely  drawn.  PhiUipa  swears  to  what  involves  a  full 
knowledge  of  the  case.    The  statements  are  loose  and  untrue. 

The  issues  are  simple  issues  of  law,  and  could  not  therefore 
be  tried  better  at  Baddeck  than  at  Halifax,  even  admitting 
that  they  could  be  as  well. 

The  defendants  do  not  all  join  in  the  application. 

In  a  case  where  there  were  three  defendants  and  only  one 
applied,  the  Court  refused  on  that  ground  alone. 

The  application  is  too  late.    2  Oldright,  371. 

James,  J.,  now  (March  26th,  1877^  delivei*ed  the  judgment 
of  the  Court : — 

This  is  an  appeal  from  an  order  of  Judge  DesBabres,  at 
Chambers,  to  discharge  an  order  to  change  the  venue  from 
Halifax  to  Baddeck.  It  is  a  suit  to  recover  rent  of  plaintiff*^ 
building  at  Baddeck,  leased  by  him  to  the  School  Trustees  for 
the  time  being  for  five  years,  and  occupied  by  them  and  their 
successors  for  three  and  a  half  years. 

The  plaintiff  lays  his  venue  at  Halifax.  The  cause  of  action 
appears  to  have  arisen  partly  at  Antigoiush,  where  the  plain- 
tiff resides,  and  partly  at  Baddeck.  Tlie  defendant,  in  support 
of  his  application,  produced  affidavits  iikat  lie  required  to  pro- 
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dnce  five  witnesses  resident  at  Baddeck,  and  that  it  would 
cast  him  $120  moi^  to  bring  his  witnesses  to  Halifax  than  to 
examine  them  at  Baddeck.  The  plaintiff  on  the  other  hand 
swears  that  he  requires  the  evidence  of  two  witnesses  resident 
in  Halifax  besides  his  own  testimony,  that  he  could  much  more 
easily  and  cheaply  come  to  Halifax  than  Baddeck,  that  the 
attorneys  and  counsel  on  both  sides  reside  in  Halifax,  and 
that  it  would  cost  him  at  least  $78  more  to  try  the 
cause  in  Baddeck  than  in  Halifax.  Under  these  circum- 
stances, it  is  not  surprising  that  the  learned  Judge  should 
have  refused  to  change  the  venue.  It  is  only  on  a  very  strong 
case  being  made  that  the  Court  will  reverse  the  decision  of  a 
Judge  at  Chambers  on  a  matter  within  his  discretion,  and  the 
Court  do  not  think  the  defendants  have  made  such  a  case. 
The  plaintiff  denies  the  necessity  of  the  defendants'  witnesses, 
and  the  defendants  allege  that  the  plaintiff  can  get  all 
he  wants  at  Baddeck.  It  is  obvious  from  the  papers  and  the 
aigument  that  the  case  will  turn  largely  on  matters  of  law, 
and  that  no  lai^  body  of  evidence  can  be  required  ;  and  we 
consider  that  the  course  which  will  best  promote  the  ends  of 
justice  and  the  interests  of  both  parties,  and  save  unnecessary 
expense,  will  be  to  grant  a  rule  to  discharge  the  appeal,  on 
the  terms  that  either  party  shall  be  at  liberty  to  take  the 
evidence  of  witnesses  residing  at  Baddeck  de  bene  ease,  before 
a  commissioner,  the  depositions  to  be  evidence  in  the  cause, 
each  party  to  give  the  other  four  days'  notice  of  the  examina- 
tion of  witnesses.    No  costs. 


Mckenzie  v.  lamont. 

Where  a  eeHiflcate  of  the  atteiiUtioo  of  the  exeeoOcn  of  a  deed  eontalned  no  dirte, 

ireM.thiiftthedee4was|wo|Mrljrieconledintbeaqgl«tiy  of  Veede  oOee*  the  wordi  of 
the  ISth  eee.  of  oh.  79.  B.  8.,  letairing  the  date^  the  atteetathm,  being  raerelj  direetory. 

Where  a  eertMed  eopy  of  m  deed-wae  dftered  la  evldeDce  irnder  eee.  V  of  ch.  96,  B.  8., 
■vttlHMit  as  Afldftvit etaewlBf  thwlMbe  ei%liial  hm  not  in^be  yonrnt^om^  te.,  of  the  party, 
bat  the  defeodant,  who  ofhied.the  eopy,  wae  examloed  aa  a  witaeee  at  the  trial,  and  prored 
thatthetniglnat  wae  not  tai  higpeiieerion,  Ae. 

JTiM,  tliat  the  eartlAed  eepy  waa  properl^r  reoelTed. 

This  was  an  action  of  ejectment  tried  at  Pictou  in  October, 
34 
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1876,  before  Mr.  Justiee  WiLKiNa  Defendant  claimed  under 
a  deed  from  Angus  Lamonfe,  in  the  certificate  of  execution  of 
which  the  date  was  omitted.  Flaintiif  claimed  under  an  at- 
tachment against  Anga»  Lamont  and  sale  under  Sheriff*8 
deed. 

The  deed  to  defendant  was  dated  July  12th,  1869.  Hie 
certificate  oS  Registrar  is  7th  of  August,  1869. 

A  verdict  was  entered  for  plaintiff  bjr  consent,  with  author- 
ity to  the  Court  to  enter  judgment  for  defendant  if  the 
evidence  warranted  it.  The  rule  to  set  the  verdict  aside  was 
aipied  during  the  term  of  1876-7. 

Hewry,  in  support  of  rule — ^The  deed  to  Angus  Lament  and 
the  Sheriff  8  deed,  as  well  as  that  to  defendant,  a«e  all  in  the 
same  predicament  as  to  date  in  certificate* 

The  words  in  the  statute  are  directory. 

Rigby,  Q.  C,  cites  the  Registry  Act,  R  S.,  cb.  79,  sees.  11, 19. 
In  Cogswell  v.  Oray  the  Equity  Judge  decided  that  an  agree- 
ment for  a  lease  should  not  be  registered,  and  therefore,  being 
registered,  should  be  treated  as  void. 

The  Equity  is  of  no  avail  if  the  formalities  are  not  com- 
plied with.  The  Court  cannot  draw  a  line.  McOraik  v. 
ro<W,  26  U.  C.  Q.  B.,  87 ; -Bo&son  V.  Tf acZcicK,  24  U.  C.  Q.  B.,  574. 

The  Statute  here  requires  the  registration  of  the  certificate 
with  the  date.  The  date  is  essential.  If  the  date  is  dis- 
pensed with  now,  the  next  application  will  be  to  dispense 
with  the  names  of  the  witnesses. 

(McDonald,  J. — ^The  Canada  statute  in  the  case  cited 
made  the  deed  absolutely  void  for  want  of  the  formalities. 
That  statute  could  not  be  regarded  as  directory.  Our  statute 
can  be  so  regarded.) 

The  Court  in  Canada  held  that  where  the  registry  shewed 
itself  the  defect  in  the  formalitiea,  the  deed  was  void  on  ac- 
count sudi  formalities  not  being  complied  with,  but  thai  they 
could  not  go  behind  thie  registty  to  discover  sudi  irregiriari- 
iies.  Doe  e.d.  Ckith4Ji/rine  v.  TwrnbvU,  1  Pugsley,  N.  B.  K,  74; 
Sbreel  v.  Merdumts*  Bar^k,  1  U.  C,  E.  &  App.,  M6;  JV^smnofi 
▼.  JBmi <^ Up.  Oanada,ldo^966;  3 Kerr, If. jR,Sfta 
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The  deed  itm  pmred  by  seoondftry  evidtoee  in  dceaxii" 
fitanoes  not  nQowing  the  eriguutl  to  be  dispended  witk 

The  evidence  admitted  k  not  even  seoondaay  evidence.  The- 
Begistiy  Book  should  h&ve  been  put  in  evidence.  It  is  only 
by  force  of  the  statute  that  sudi  evidence  as  this  can  be* 
given.  See  Statute,  ch.  96,  sees.  33  and  36.  There  was  no 
affidavit  here  as  required  by  statute.  (McDofliiALD,  J.— Does 
not  his  deposition  in  open  Court  amount  to  that  ?)  The 
statute  requires  affidavit  and  notice.  The  evidence  wtts  not 
put  in  under  the  statute  at  all. 

There  is  no  evidence  that  that  was  a  copy  that  was  ad-- 
mitted.    Notice  was  not  proved  and  was  not  dispensed  with.. 

What  evidence  have  we  here  that  the  deed  wa9  recorded  f 
The  certificate  of  the  Registrar  would  be  evidence  of  that  on 
the  original  deed. 

The  evidence  was  offered  as  secondary  evidence.  (Henry — 
I  deny  that  it  was  offered  as  secondary  evidence.  It  wasv 
<^ered,  and  that  is  all.)  (Wilkins,  J.— I  regsixd  it  as  per- 
fectly good  as  secondary  evidence ;  and  further,,  if  I  had  been 
asked  to  dispense  with  the  notices  under  th&  statute,  I  would 
have  done  so.)  Rigby,  Q.  C, — ^In  that  case  I  would  have  gone 
on  with  the  case,  but  I  treated  it  as  having  been  tendered  bb 
secondary  evidence,  and  knowing  that  it  was  not  such  I  con- 
sented to  the  verdict. 

The  document  in  evidence  is  not  proved  to  be  a  copy  of  the 
original. 

It  was  necessary  for  defendant  to  show  that  his  deed  was 
registered  prior  to  ours.  The  certificate  of  the  Registrar  or 
the  copy  of  the  deed  is  not  sufficient.  It  is  so  cmly  when 
upon  ^e  original  deed.  Registry  Act,  sec.  18.  It  must  be 
proved  that  it  was  registered  anterior  to  our  deed.  The  cer- 
tificate does  not  show  the  date  of  reooiding. 

McDoHALB,  J.,  now,  (March  20th,  1877,)  delivered  the 
judgment  of  the  Court : 

TUs  is  an  action  of  ejectment,  and  the  jdaintiff  claims 
under  a  SheiiflTs  deed  iexecuted  after  a  sale  dl  the  lands 
cl  one  Angud  Lament  an  absent  debtor,  against  whom 
judgmeiit  had  b^n  veodered.    The  defeadaiit  pleaded  titlti. 
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in  himself /»Bnd  the  plaintiff,  having  obtained  leave  to  re- 
ply, alleged  fraud  in  the  deed  under  which  the  defendant 
claimed  title  from  the  absconding  debtor*  He  also  attacked 
the  regularity  of  the  registration  of  the  deed  in  question* 
There  was  no  evidence  of  the  alleged  fraud,  but  it  is  quite 
clear,  as  was  admitted  at  the  argument,  that  the  plaintiff 
must  recover  if  the  certified  copy  produced  of  the  defend- 
ent's  deed -is  not  sufficient  to  defeat  this  action.  The  origi- 
nal deed  ^was  not  produced,  but  a  copy,  certified  by  the 
Registrar  of  Deeds,  under  the  Revised  Statutes,  ch.  96,  sec* 
93,  was  put  in  evidence.  The  defendant  did  not,  in  the  usual 
way,  make  the  affidavit  mentioned  in  that  section,  to  make  it 
.^ppear«that~the  original  was  not  in  his  possession  or  under  bis 
•contrdl,  and  that  he  had  searched  for  and  been  unable  to  pro- 
cure the  same,  but  he  was  examined  at  the  trial  as  a  witness, 
and  proved  all  that  would  be  required  to  be  shown  by  such 
affidavit  if  made,  and  that,  I  think,  was  sufficient  Neither 
did  he  give  notice  of  his  intention  to  produce  such  certified 
'Copy,  under  section  35  of  the  same  chapter,  but  the  learned 
Judge  who  tried  the  cause  received  the  copy  and  it  was  read. 
If  the  reception  of  the  copy  was  not  objected  to  on  the 
ground  of  iihe  want  of  such  notice,  the  copy  was  properly  re- 
ceived, and  if  it  was  objected  to,  the  learned  Judge  who 
received  it  must  be  taken  to  have,  in  the  exercise  of  the  dis- 
'cretion  which  the  statute  ^ves  him,  dispensed  with  the 
necessity  of  such  a  notice,  and  so  the  requirements  of  the 
statute  were  fulfilled.  I  do  not  see  that  the  learned  Judge 
could  well  have  done  otherwise  in  view  of  the  proved  fact 
that  the  plaintiff's  attorney  had  previously  given  the  defend- 
ant's attorney  notice  of  his  intention  .*to  give  in  evidence  a 
copy  of  the  same  deed  certified  in  the  same  way. 

It  was  objected  on  behalf  of  the  plaintiff  that  the  deed  was 
registered  without  the  date  of  the  attestation  being  declared 
on  it  by  the  certificate  of  the  Justice  who  signed  the  same 
under  ch.  79,  sec  12,  K  S.,  that  defect  appearing  upon  the 
face  of  the  Registry  book  and  oti  the  cerii&d  copy  of  the 
^eed,  and  the  cases  of  McOrath  v.  Todd,  26  U.  C  R,  Q.  B.,  87, 
«nd  Robion  v.  Wadddl  et  al.,  24  U.  C.  R.,  Q.  Bw,  674,  were  cited; 
•but  I  fail  to  see  that  theoe  cases  support  the  plaintiff's  con- 
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teniion.    The  system  of  registering  deeds  in  Ontario  and  the 
statute  regulating  the  same  are  very  different  from  ours.    In 
that  Province  the  statute  irequires  that  every  memorial  shall 
contain,  among  other  things,  the  names  and  additions  of  all 
the  witnesses  to  the  deed,  and  it  provides  that  eveiy  deed  shall 
be  pronounced  fraudulent  and  void  as  against  a  subsequent 
purchaser  or  mortgagee  unless  such  memorial  is  registered,  as- 
by  that  act  directed,  before  the  registry  of  the  subsequent 
deed.     It  was  of  course  held  under  that  statute  that  registry 
in  accordance  with  it  was  imperative.    The  cases  referred  to 
do  not  show  more  than  this.    But  our  statute  does  not  de- 
clare that  unless  the  date  of  attestation  be   certified    the- 
deed  shall  be  fraudulent  or  void  as  against  any  one,  or 
that  the  registry  thereof  shall  not  be  effective.    There  can  be 
no  doubt  that  the   deed   was    proved    by  the   subscribing 
witness  in  the  presence  of  the  J.  P.,  who  so  certified,  and  that, 
must  necessarily  have  been  previous  to  the  registry.    The 
substantial  requisites  of  the  statute  were  thus  complied  with,, 
and  I  cannot  help  thinking  that  the  part  of  the  statute  which, 
refers  to  the  date  of  attestation  is  merely  directory. 

The  deed  is  dated  the  12th  day  of  July,  1869,  and  is  re- 
gistered on  the  7th  day  of  August  of  the  same  year,,  over 
sixteen  months  before  the  writ  of  attachment  under  which 
the  plaintiff  claims  was  issued,  and  the  defendant  took,  pos- 
session of  the  land  in  1870,  according  to  his  own  evidence. 

If  there  was  in  point  of  fact  the  fraud  alleged  by  the- 
plaintiff  in  his  replication,  he  might  have  proceeded  to  prove 
it  instead  of  relying  upon  what  I  think  is  a  forced  construc- 
tion of  our  statute  respecting  the  registry  of  deeds.  I  think 
it  is  impossible  not  to  set  this  verdict  aside,  but,  although  by? 
the  terms  of  the  agreement  under  which  it  was  entered 
judgment  might  be  given  for  the  defendant,  I  think  that  the 
plaintiff  ought  to  be  given  an  opportunity  to  give  evidence  in- 
support  of  his  replication  if  he  thinks  fit. 
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l9  BE  MILNEB'S  APPEAL. 

L  llonM  to  «wA  for  niMMla,  giMtod  uMto  «lMp.  9,  B,  S^  ttb  tatm,  it 


This  was  an  appeal  from  a  decision  of  tbe  Commissioner  of 
Mines  for  the  Province  of  Nova  Scotia,  refusing  a  license  to 
search  for  minerals  other  than  gold,  applied  for  by  Christopher 
Milner.  One  Whitfield  McCarthy  had  previously  obtained  a 
license  to  search  over  certain  areas  in  the  County  of  Cumber- 
land, and  assigned  this  license  to  one  John  M.  Hays,  who 
applied  for  and  obtained  a  license  to  work  a  certain  area  of 
one  square  mile  selected  from  tbe  areas  covered  by  the  license 
rto  search.  Milner  presented  an  application  for  a  second  li- 
.cense  to  search  over  the  same  areas,  depositing  the  usual  fee. 
He  was  notified,  upon  the  expiry  of  McCarthy's  license  to 
rsearch,  that  he  could  obtain  a  license  to  search  over  the  said 
areas,  except  the  area  covered  by  the  license  to  work  granted 
to  Hays.  Milner  declined  to  take  out  the  license  thus  Um- 
itecl,  and  the  parties  were  heard  before  the  Honorable  Com- 
missioner of  Mines,  who  confirmed  the  license  to  work 
,over  one  ar^a  to  Hays.  Milner  appealed  from  this  decision 
on  several  grounds,  the  principal  ground  being  that  the  holder 
of  a  license  to  search  could  not  assign  such  license.  The  ap- 
peal was  aigued  March  12th,  1877,  before  Toukg,  C.  J.,  and 
DesBarres,  W^kins  and  McDonald,  JJ. 

Oraham,  for  appellee,  takes  preliminary  objection  that  the 
Affidavit  for  appeal  is  headed  **  In  the  Supreme  Court" 

Meaghsr,  for  appellant,  cites  ch.  9  of  R  S.,  4th  Series,  of 
Mines  and  Minerals.  Section  89  requires  the  holder  of  a 
ilicense  to  search,  not  mentioning  the  word  assignee,  to  make 
a  report  to  the  Government  as  to  the  results  of  his  search. 
This  neither  McCarthy  nor  Hays  ever  did.  Even  McCarthy, 
therefore,  is  not  entitled  to  a  license  to  work, — sec.  96. 

A  license  is  a  personal  right,  not  assignable.  The  first 
clause  of  the  Act,  the  interpretation  clause,  defines  lessee  to 
include  any  person  holding  from  a  lessee,  but  gives  no  sudi 
definition  under  the  word  license.  The  bond  given  on  ob- 
.taining  a  license  io  sesjfch  is  a  personal  bond  to  indemnify  for 
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aetB  that  may  be  done  by  the  licensee,  and  is  not  renewed 
upon  taking  out  a  Uoense  to  work.  Hays  gave  no  bond  on 
obtaining  his  license  to  work.  The  licensee  might  assign  his 
license,  if  at  all,  to  a  pauper,  and  the  Crown  would  have  no 
security  that  private  rights  would  be  protected. 

Even  a  lessee  cannot  assign  without  the  concurrence  of  the 
Crown ;  sec  101  of  the  Act,  sub-sea  d. 

As  to  legal  effect  of  licenses,  cites  1  H.  it  IT.,  39 ;  S  BL 
CoTTL,  247 ;  Ch.  on  Real  Actums,  687 ;  Burton's  JT.  B.  Bep^ 
133 ;  e  Kerr  K  B.  R.,  524;  /  AUen's  N.  B.  R,  443, 

Even  if  McCarthy  could  assign  his  license  to  search,  Hays 
could  not  select  the  area  to  work  without  §  special  power  of 
attorney  to  do  so  from  McCarthy.  The  affidavit  to  obtain 
registry  of  the  assignment  is  not  sufficient,  as  the  party  ad- 
ministering the  oath  merely  signs  himself  "  J.  P.,'*  and  there 
is  no  evidence  that  he  was  a  Justice  of  the  Peace.  S  Kerr 
N.  B,  it,  301. 

Oraham,  contra. — To  hold  now  that  theae  licenses  are  not 
assignable,  would  unsettle  the  titles  of  a  great  many  parties 
here  and  in  England.  Our  Statute  of  Frauds,  R  S.,  ch.  83^ 
sees.  1  and  2,  is  extended  to  Mining  areas.  Section  132  of 
the  Mining  Act  requires  all  transfers  of  mining  rights,  except 
licenses,  to  be  registered.  The  license  to  search  gives  an  in- 
terest ;  it  allows  the  licensee  to  dig  on  other  people's  lands, 
and  to  obtain  a  license  to  work  and  then  a  lease.  Cites  £am- 
bridge  on  Mines  and  Minerals,  82  and  85 ;  £  Mod.  Eep.,  317. 

The  statute  does  not  require  a  new  bond  on  the  granting 
of  a  license  to  work,  which  certainly  may  be  assigned,  as  it 
gives  an  undoubted  interest  with  a  power ;  the  argument  that 
the  form  oi  bond  in  evidence  does  not  protect  in  case  of  as* 
fiignment  of  lease  to  search  is  equally  good  in  that  case.  But 
the  Court  must  not  assume  this  bond  to  be  the  bond  required 
by  the  statute.  Section  96  of  the  Act  extends  the  bond 
given  for  a  license  to  search  to  acts  done  under  the  license  to 
work. 

Meager,  in  reply. — The  very  terms  of  the  license  to  search 
nukke  it  personal  Section  132  excepts  licenses  from  registry 
because  they  ^ve  no  interest  in  the  land  that  could  be  encum- 
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bered.  SectionB  140  and  141  provide  for  transfers  to  as- 
signees in  Insolvency,  &c.,  but  only  for  transfers  of  leases. 
Bambridge  on  M.  A  M.,  242.  This  license  to  search  is  ia 
reality  merely  a  defence  to  an  action  of  trespass. 

Young,  C.  J.,  now  (March  26th,  1877,)  delivered  the  judg- 
ment of  the  Court : — 

On  the  eighteenth  of  January,  1875,  a  license  to  search  for 
mines  and  minerals  on  an  area  near  Maccan  was  issued  to 
Whitefield  McCarthy  which  he  assigned  by  deed  on  the  fif- 
teenth day  of  January,  1876,  to  John  M.  Hay.  On  the  fourth 
or  fifth  of  January^l876,  Charles  Milner  applied  for  a  license 
to  search  on  the  same  area.  On  the  seventeenth  Mr.  Hay 
applied  for  a  license  to  work  coal  mines  and  minerals  on  a 
square  mile  defined  by  metes  and  bounds  within  said  area, 
and  his  right  to  such  license  was  disputed  by  Mr.  Milner, 
chiefly  on  the  ground  that  the  original  license  to  search  was 
not  assignable,  and  the  case  having  been  investigated  by  the 
Commissioner  of  Mines,  who  declared  in  favor  of  Mr.  Hay, 
Mr.  Milner  appealed  from  his  judgment  under  the  Act,  ch. 
9  of  the  Revised  Statutes,  4th  series. 

The  case  was  argued  before  us  in  the  present  term,  and  the 
nature  of  such  licenses,  with  the  various  sections  of  the  Act, 
discussed.  The  point  is  of ^  considerable  importance  and  of 
some  difficulty,  and  we  have  looked  carefully  into  it,  and  all 
the  more  that  but  few  authorities  were  cited  or  are  to  be 
found  upon  it,  and  that  the  Deputy  Commissioner  testifies 
that  the  transfer  to  Hay  was  duly  registered,  and  that  it  is 
customary  in  the  office  to  receive  and  register  transfers  of 
licenses  in  coal  areas.  Now  the  first  question  is,  ^^^^^  ^  ^^^ 
nature  of  a  license  to  search  ?  For  mines  other  than  gold 
mines,  it  is  granted  under  the  8th  clause  of  the  Act,  to  be  in 
force  for  one  year,  to  entet  upon  lands  and  to  dig  and  explore 
for  minerals,  a  bond  being  first  given,  with  sureties,  that  in 
the  event  of  entry  upon  private  lands,  recompense  shall  be 
made  for  damages  in  the  manner  thereinafter  provided.  The 
form  of  the  bond,— the  only  one  required  by  the  Act, — ^is  given 
in  the  papers  as  required  from  Milner,  and  as  the  condition  h 
confined  to  the  entry  and  other  acts  of  the  licensee,  not  ex- 
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tending  to  any  other  holder  of  the  lioenae,  the  bond  does  not 
afford  the  security  contemplated  by  the  Act  This,  however^ 
18  a  defect  easily  remedied  in  future  applications. 

By  the  93rd  and  subsequent  sections,  the  holder  of  a  license 
to  search,  (an  expression  somewhat  wider  it  may  be  thought 
than  the  licensee,)  may  at  any  time  within  the  year,  or  an  ex-- 
tended  time  if  granted,  select  one  square  mile  within  his  area 
and  apply  for  a  license  to  work  the  same,  which  shall  be  for 
a  term  of  two  years,  or  an  extended  tenn,  upon  an  additional 
payment ;  and  within  such  term  the  holder  of  the  license  shall 
commence  effective  mining  operations  and  shall  continue  the 
same  in  good  faith  until  the  expiration  of  such  term.  Then^ 
by  the  98th  section,  the  holder  of  a  license  to  occupy  and 
work,  or  those  representing  him,  shall  be  entitled  to  a  lease 
which,  in  the  case  of  a  coal  mine,  by  a  new  clause  in  chap.  9» 
K  S.,  not  in  the  consolidating  act  of  1869,  he  shall  not  assign  or 
transfer  without  the  license  and  consent  of  the  Governor  in 
Council 

Here  is  a  series  of  steps  gradually  matured  for  the  protec- 
tion and  development  of  a  most  important  industry,  requiring 
skill  and  capital  combined,  and  a  uniform  and  sustained 
action. 

The  license  to  search  is  the  first  of  three  steps.  It  gives 
large  powers ;  it  may  require  considerable  expenditure.  If  the 
hit  has  been  fortunate  it  may  be  of  great  value ;  it  is  often 
eagerly  sought  for.  and  when  obtained  is  warmly  prized  and 
defended.  Conferred  by  statute,  it  is  a  possession  or  right, 
whether  it  be  accounted  an  interest  in  lands  or  not,  plainly 
distinguishable  from  the  numerous  classes  of  licenses  and 
easements,  whether  of  pleasure  or  otherwise,  to  be  found  in  the 
books.  These  are  frequently  of  a  pei*sonal  character,  of  short 
duration,  and  of  little  moment,  things,  as  Chief  Baron  Pol- 
LOCK  called  them  (IB.  Jc  N.  39,)  "so  evanescent  that 
they  cannot  be  transferred."  Such  licenses  are  in  their 
nature  mere  personal  privileges,  not  assignable  by  the  licensee, 
not  enuring  to  his  representatives,  and  not  binding  upon  the 
heirs  or  assignees  of  the  estate  in  respect  of  which  they  are 
granted.  So  long  as  they  are  unexecuted,  they  are  revocable 
by  the  grantor ;  Browne  on  the  SiatvJte  of  Ffauds,  sec.  22.    A 
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dispensaiion  or  license,  says,  C.  J.  Vauohan,  properly  passeih 
no  interest,  nor  alters  or  transfers  prc^rty  in  anything,  bat 
only  makes  an  action  lawful  which  without  it  had  been  un- 
lawful. Thus  a  license  to  hunt  in  a  man's  park  and  carry 
away  the  deer  to  his  own  use,  to  cut  down  a  tree  in  a  man's 
ground  and  to  carry  it  away  next  day  to  his  own  use,  are 
licenses  as  to  the  act  of  hunting  and  cutting  down  the  tree, 
but  Bs  to  the  carrying  away  of  the  deer  killed  and  tree  cut 
down  they  are  grants ;  Thomas  v.  ShrreU,  Yaughan,  351. 

These  examples  illustrate  the  distinction,  as  it  seems  to  me, 
between  the  ordinary  license  and  the  license  to  search  or  to 
work  under  our  statute.  It  was  argued  that  the  1st  section 
defines  the  word  "  lessee  "  as  including  sub-lessee  or  any  per- 
son deriving  title  to  a  mine  throufi^  a  lessee  of  the  Crown* 
but  does  not  define  the  word  "  licensee  "  as  including  his  as- 
signee. The  objection  is  ingenious,  but  not  conclusive,  for 
we  must  look  to  the  whole  scope  and  purview  of  the  Act  If 
it  applies  to  a  licens^  for  search,  it  must  also  apply  to  a 
licensee  for  work,  and  would  operate  as  a  discouragement  and 
obstacle  to  the  employment  of  capital  and  labor  on  coal 
mines,  which  the  legislature,  as  I  think,  could  never  have  in- 
tended. Besides,  I  have  great  doubts  whether  a  third  party 
can  interpose  between  the  assignee  of  a  licensee  acting  bona 
Jide  and  the  government  who  have  registered  his  transfer  and 
are  disposed  to  recognize  him  as  having  an  equitable,  if  not  a 
legal  right.  The  only  authority  at  all  in  point  that  was  cited 
at  the  argument  was  from  S  Ke^^'s  Reporta,  529,  where 
Chipiian,  C.  J.,  speaking  of  Crown  licenses  for  the  cutting  of 
timber,  says  that  such  licenses  are  not  assignable,  and  refers 
to  an  American  case,  6  Oreen  Rep,,  81,  200.  This  may  de- 
pend, however,  on  the  form  of  such  licenses,  or  the  terms  of 
the  New  Brunswick  or  American  Acts,  to  which  we  have  no 
access.  The  minor  objections  to  the  affidavit  for  r^stry  and 
to  the  want  of  a  survey  and  report,  by  McCarthy,  seem  to 
me  of  little  avail,  and,  for  the  reasons  I  have  assigned,  I  am  of 
opinion  that  the  appeal  should  be  dismissed  with  costa 

DesBabbes,  J.,  said  he  concurred  in  the  opinion  of  the 
learned  Chief  Justice.    He  thought  it  would  be  a  hardship  if 
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apaity,  after  eaq^ding  a  hixgd  sum  of  money,  and  making 
diai»vetia8  wlikli  he  ooald  not  devdop,  iras  not  allowed  to 
aesign  has 


WiLKiNB,  J.,  read  the  following  dissentient  opinion : — 

Nothing  in  my  opinion  can  be  clearer  in  view  of  the 
statute,  whatever  the  practice  of  the  Commissioner's  office 
may  have  been,  than  that  a  license  to  search  under  sec.  86  of 
chap.  9,  R.  S.,  is  a  right  purely  and  strictly  personal,  and  a 
right  not  transferable  under  the  statute ;  nor,  as  I  am  strongly 
inclined  to  think,  would  it  be  at  common  law,  independently 
of  the  statute.  Such  mere  personal  right  is  a  plain  result  of 
the  language  of  section  86,  and  follows  from  the  very  nature 
of  that  right  itself,  and  there  is  not  a  word  in  the  chapter 
which  warrants  a  contrary  inference.  The  bond  actually 
taken  from  McCarthy  and  proved  to  be  in  form  the  only 
bond  taken,  affords  an  aigument,  if  any  were  needed,  to  con- 
firm the  view  expressed,  and  an  argument  of  irresistible 
force.  If  Hay,  under  the  transfer  to  him,  in  searching,  had 
unlawfully  invaded  the  rights  of  the  owner  of  the  land  over 
which  he  prosecuted  a  right  of  search,  and  were  unable  per- 
sonally to  respond  for  the  damages,  the  proprietor  of  the  soil 
would  be  in  effect  left  perfectly  unprotected.  Such  never 
could  have  been  the  intention  of  the  Legislature.  An  argu- 
ment drawn  from  the  custom  of  the  office,  or  public  policy,  or 
the  furtherance  of  public  interests  in  relation  to  a  branch  of 
public  industry  or  revenue,  can  have  no  weight  whatever 
with  me  when  judicially  required  to  expound  a  statute  or  to 
decide  upon  a  question  of  right  between  subjects  or  between 
the  Crown  and  a  subject.  When  McCarthy's  personal  inter- 
est under  hie  license  ceased,  Milner's  interest  attached,  and 
having  performed  the  required  conditions  of  the  statute,  his 
l^;al  rights  should  not  have  been  disregarded.  The  fact  that 
a  sub-lessee  is  included  under  the  term  lessee  in  section  1, 
and  the  phrase,  **  or  those  representing  him,"  being  found  in 
sec  98^  support  the  otherwise  plain  construction  of  the 
statute.  It  is  only  when  a  real  interest  in  the  bowels  of  the 
earth  is  obtained  by  license  or  lease  that  there  can  be  in  any 
sense  a  representative  of  a  lessee  or  licensee. 
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McDonald,  J.,  said  he  concurred  in  the  opinion  expressed 
by  the  learned  Chief  Justice.  The  license  was  a  right  for 
which  the  party  paid  his  money,  and  he  thought  it  was  as- 
signable. 


COX  v.  GUNN. 

Oo  tha  trUl  of  an  action  for  nudioloiu  arrwt  the  Judge  b  not  reqatnd,  when  the  evidenee 
touching  the  facts  upon  which  the  question  of  reasonable  cause  depends  Is  (ontradlctoiy.  to 
tell  the  jurj'  whether  or  not  there  was  reasonable  or  probable  cause  for  the  arrest,  but  directs 
them  properly  in  telling  them  that,  if  they  find  one  way  on  the  evidenoe,  there  is  reaaonabla 
cause,  if  th^  flud  otherwise  there  Is  not. 

No  record  being  filed  in  the  Snpteme  Court  of  judgments  In  caoeea  appealed  from 
Itaglstrdtes*  Courts,  the  termination  of  the  proceedings  under  which  the  arrest  was  made 
is  sufficiently  proved.  In  support  of  an  action  for  malicious  arrest  by  the  testimony  of  a  com- 
petent witness  who  heard  the  judgment  on  the  appeal  pronounced  in  open  Court  ny  the 
Judge. 

One  hundred  and  fifty  dollars  not  excessive  damages  for  arrest  and  detention  by  a 
oonstable  for  half  an  hour,  where  the  plaintiff  was  put  to  the  expense  uf  defending  a  eutt 
before  a  magistrate  and  prosecuting  an  appeal. 

This  was  an  action  for  a  malicious  arrest,  the  plaintiff 
having  been  an*ested  and  detained  half  an  hour  or  there- 
abouts by  a  constable,  under  a  capias  issued  by  a  magistrate 
at  the  instance  of  the  defendant  The  plaintiff  contended 
that  no  debt  was  due  ftx>m  him  to  defendant  when  the  capias 
was  issued,  and  that  there  was  no  ground  for  the  arrest* 
The  cause  was  tried  before  Mr.  Justice  DesBarrbs  at  Hali- 
fax, in  April,  1876,  and  a  verdict  found  for  plaintiff,  damages, 
$150.  A  rule  nisi  to  set  the  verdict  aside,  on  the  usual 
grounds,  and  on  the  ground  of  excessive  damages,  was  taken 
out  under  the  statute  and  argued  January  6th,  1877,  before 
four  Judges. 

McDoTudd,  Q.  C,  in  support  of  the  rule. — There  is  no  evi- 
dence of  malice.  The  learned  Judge  who  tried  the  «au8e 
misdirected  the  jury  in  telling  thenH  that  if  the  plaintiff  did 
not  owe  the  amount  sworn  to  by  the  defendant  the  arrest  was 
malicious.    His  Lordship  did  not  tell  the  jury  whether  there 
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was  probable  cause  or  not,  as  he  should  hare  done  ;  Lister  v. 
Perryman,  4  L.  R.,  H.  of  L.,  5S1.  The  Judge  should  ask  the 
jury  to  decide  upon  the  facts,  and  tell  them  what  facts  will 
constitute  probable  cause.  His  Lordship  misdirected  the 
jury,  I  contend,  in  regard  to  the  evidence  itself,  telling  them 
"he  thought  it  difficult  to  believe  under  the  evidence  that  the 
plaintiff  had  agreed  to  sell  certain  lands  to  the  defendant, 
when  the  defendant's  evidence  is  corroborated  by  Mr.  Fair- 
banks of  the  Crown  Land  office.  Cites  Wier  v.  Weald,  4s  L.  R., 
Q.  B.,  730.  The  damages  given  are  excessive,  $150,  for  being 
in  the  custody  of  a  constable  half  an  hour,  not  in  jail.  There 
was  no  proof  that  the  proceedings  below  were  terminated 
when  this  action  was  commenced.  No  record  was  produced. 
Roscoe,  N.  P.,  Ev.  868. 

Hiompson,  contra. — ^The  jury  have  paid  no  attention  to  Mr. 
Fairbanks'  testimony,  because  he  did  not  swear  to  his  recol- 
lection of  the  matter,  and  did  not  and  could  not  contradict 
Cox's  testimony  as  to  what  took  place.  Cox  swears  that 
Gunn  demanded  from  him  eight  or  nine  dollars  only,  and 
Gunn  does  not  contradict  him  on  this  point ;  and  yet,  the 
very  same  day  he  demanded  that  sum,  Gunn  went  to  a  ma- 
gistrate and  swore  Cox  owed  him  forty  nine  dollars,  and  that 
he  believed  the  debt  would  be  lost  if  a  capias  was  not  issued. 
An  action  will  lie  for  suing  out  a  capias  for  a  larger  amount 
than  is  due.  Add.  on  Torts,  600,  603 ;  3  Ba^n  Js  Crese.,  139  ; 
S  El.  ib  M.,  929.  Qunn  does  not  swear  Cox  was  indebted  to 
him  forty  dollars  in  money  for  the  horse.  If  there  was  any 
contract,  it  was  that  Cox  was  to  give  the  land  for  the  horse. 

Misdirection  is  out  of  the  question  under  tb«  authorities 
cited.  The  damages  can  certainly  not  be  called  excessive. 
The  plaintiff  actually  incurred  about  fifty  dollars  expenses  in 
consequence  of  defendant's  action.  As  to  the  ground  that  no 
record  of  the  proceedings  on  the  appeal  was  produced,  there  is 
no  record  in  appeal  and  summary  cause.  The  evidence  of  a  by- 
stander, and  especially  of  a  counsel  in  the  cause,  is  sufficient. 
Taylor,  sec.  386.  The  Dotes  of  the  Judge  or  Prothonotary  of 
the  ruling  of  the  Judge  are  not  indispensiUe  under  the  statute. 
The  presumption  is  Umt  the  ptx>ceeding8  were  terminated, 
because  the  appeal  was  taken  out  to  the  next  term. 
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McDonald,  Q.  C,  in  reply. — ^The  qaesiion  hare  k  Bit 
whether  the  plaintiff  owed  the  defendant  f oriy*iiia»  dolkn^ 
bat  whether  the  defendant  thought  he  did.  16  Ul  C^  Q.  B^ 
279.  Here  we  have  at  least  evideM^  of  a  tnniBaefcian  invoW- 
ing  the  whole  amount  swcnm  to  in  Ae  affidavit  for  a  capias. 
The  plaintiff  was  bound  to  show  that  there  was  no  probable 
cause  for  the  anwt 

MgDohald,  J.,  now  (April  2nd,  1877,)  delivered  the  judg^ 
ment  of  the  Court : — 

The  plaintiff  claims  damages  for  a  malicious  arr^  under  a 
capias  issued  by  the  Stipendiary  Magistrate  at  Truro,  at  the 
instance  of  ^e  defendant,  and  at  the  trial  the  evidence  wia 
very  contradictory.  The  defendant's  own  evidence  showed 
no  legal  cause  of  action  for  the  amount  sworn  to  and  endorsed 
on  the  capias,  but  if  he  had  not  been  contradicted  by  the 
plaintiff  the  question  of  malice  and  reasonable  cause  might  be 
doubtful  But,  taking  the  evidence  as  it  is,  and  the  questions 
of  fact,  upon  which  the  other  questions  of  reasonable  cause 
and  malice  depend,  having  been  found  by  the  jury  in  favor  of 
the  plaintiff,  we  cannot,  I  think,  disturb  the  verdict  on  the 
ground  that  it  is,  in  that  respect,  against  the  evidence.  Be- 
hind this,  however,  are  three  olgections  uxged  on  behalf  of 
the  defendant,  namely :  misdirection,  want  of  sufficient  evi- 
dence of  the  termination  df  the  suit  in  which  the  capias  was 
issued,  and  excessive  damages.  Touching  the  first  of  these, 
it  is  contended  that  the  learned  Judge  who  tried  the  cause 
left  too  much  to  the  juiy,  and  that  he  should  have  told  them 
whether  or  not  there  was  reasonable  or  probable  cause.    No 

doubt  if  the  evidence  had  been  dear  and  uncontradicted  it 

« 

would  have  been  the  duty  of  the  Judge  to  say  whether  there  wis 
or  was  not  reasonable  cause,  and  to  have  non«suited  the  plain- 
tiff if  there  was  not ;  but,  when  the  eviijtence  is  oontradietaiy, 
as  in  this  case,  touchiog  the  facts  upon  which  the  question  of 
reasonable  cause  depends,  the  ceittse  taken  by  the  learned 
Jud^  who  tried  the  cause  is,  in  my  opinion,  unezeepti<mable, 
and  in  acoordaaoe  with  the  judgment  in  Bowland  v.  Bamud, 
11  Q.  &,  89,  in  which  I)xzfMAN»  C.  J.,  said:— 'I  think  i^y 
learned  brother  pot  that  in  the  manner  required  hy  Pamian 
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v.  WiUieum^,  not  requiring  them  to  find  a  special  verdict,  but 
saying,  if  you  find  one  way  on  the  evidence  there  is  reason- 
able cause,  if  you  find  otherwise  there  is  not." 

In  Li^er  v.  Perryman^  as  reported  in  4  L.  R.,  Eng.  &  Zr, 
Appeals,  529,  and  cited  by  the  learned  counsel  for  the  de- 
fendant, the  head-*note  of  the  report  reads  as  if  it  was  decided 
that  Hie  Judge  must  first  take  the  opinion  of  the  jury  on  the 
questicHQ  of  fact,  and  then  decide  the  question  of  reaaonaUe 
cause ;  but  it  will  be  seen  at  once,  on  reading  the  judgment^ 
that  no  such  question  was  decided  in  that  cause,  although  I 
have  no  doubt  that,  in  many  cases,  that  course  might  be  very 
imperly  taken.  In  that  case  there  was  contradictory  evi- 
dence as  to  whether  or  not  the  defendant  had  seen  one 
fiobinson  before  he  caused  the  arrest  to  be  made,  and  the 
Judge  charged  the  jury  that,  if  he  had  not,  they  ought  to  find 
for  the  plaintiff  This  direction  was  overruled,  not  for  the 
reason  mentioned,  but  because  there  was  evidence  given  of 
reasonable  cause  notwithstanding  that  the  defendant  did  not 
see  Robinson. 

As  regards  the  question  raised  that  there  was  sot  sufficient 
evidence  to  prove  the  termination  of  the  proceedings  under 
which  the  arrest  was  made,  it  may  be  said  that,  no  doubt,  the 
records,  in  cases  requiring  them  by  law  to  be  filed,  would  be 
the  best  evidence ;  but  in  Pierce  v.  Street,  3  B.  &  Ad.,  397,  it 
was  held  that  not  declaring  for  a  year  after  the  return  of  the 
writ  was  evidence  of  the  determination  of  the  suit  and  sup- 
ported an  averment  that  the  plaintiff  in  the  original  suit 
permitted  it  to  be  discontinued. 

It  was  objected  in  that  case  that  there  was  no  judgment  of 
4um  prM  or  rule  of  Court  discontinuing  the  suit,  but  it  was 
heM  that  proof  of  twelve  months  having  elapsed  without 
filing  a  declaration  was  sufficient.  In  Arv/ndell  v.  WhUst  14 
East,  216,  which  was  also  an  action  for  malicious  arrest, 
under  a  plaint  issuing  out  of  the  Sheriff's  Court,  London,  it 
was  held  that  the  practice  of  that  Court  being  to  make  an 
entry  in  the  minute  book,  proof  of  such  entry  was  sufficient 
to  show  that  the  suit  was  at  an  end.  It  was  not  considered 
necessary  in  either  of  these  cases  that  there  should  be  a  judg- 
ment entered,  or  a  rule  taken  out,  or  a  record  filed,  to  enable 
the  plaintiff  to  recover. 
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We  know  that  by  the  practice  of  this  Court  no  record  is 
«ver  filed  in  appeal  causes ;  and  sec.  266  of  our  Practice  Act, 
while  it  requires  both  the  bill  of  costs  and  record  to  be  filed 
in  declaration  causes  before  execution  issues,  requires  that  the 
bill  of  costs  ordy  shall  be  filed  in  summary  causes.  There  is 
no  law  that  I  am  aware  of  which,  in  appeal  causes,  requires 
the  decision  of  the  Judge  to  be  reduced  to  writing  before  it 
becomes  opemtive,  and  I  think  that  when  it  is  publicly  pro- 
nounced in  Court,  as  is  the  practice  in  this  Court,  the  suit  is 
terminated  so  far  as  may  be  necessary  to  support  an  action  of 
this  kind ;  and  I  am  of  opinion  that  a  decision  so  given  may 
be  proved  by  any  competent  witness  who  knows  the  fact 
Here  it  is  proved  by  a  gentleman  of  the  bar  who  was  counsel 
engaged  in  the  trial  of  the  cause,  and  says  that  the  judgment 
of  the  Stipendiary  Magistrate  was  reversed  in  the  Supreme 
Court ;  and  the  fact  was  not  denied  by  the  defendant^  who 
says  that  he  was  present  at  the  trial. 

I  think  that  as  soon  as  the  decision  on  the  appeal  was 
pronounced,  the  plaintiff  might  have  safely  issued  the  writ  of 
summons  in  this  cause,  and  that,  therefore,  the  defendant 
cannot  succeed  on  the  ground  just  adverted  to. 

On  the  question  of  excessive  damages  I  need  not  say  more 
than  that,  in  actions  of  this  kind,  the  authorities  clearly  show 
that  a  new  trial  is  seldom  granted  for  excessive  damages 
unless  they  be  outrageous,  or  unless  it  appears  that  the  juiy 
acted  under  undue  influence  or  gross  error,  neither  of  whidi 
appears  to  have  been  the  case  here. 

The  damages  in  actions  for  malicious  arrest  are  not  neces- 
sarily estimated  by  mere  calculation,  and,  besides,  it  is  proved 
that  this  plaintiff  was  put  to  considerable  expense  and  trouble 
in  defending  the  suit  before  the  Stipetidiary  Magistrate  and  af- 
terwards prosecuting  his  ajq^l,  both  times  away  from  his 
home  and  out  of  the  county  in  which  he  resided.  The  rule 
nisi  for  a  new  trial  wili  be  disbhaiged  with  costs. 


Digitized  by 


Googk 


DECEMBER  TERM,  187«-7.  533 


MONTGOMERY  v.  HART. 

Where  detaiduit,  In  an  aettftn  of  trover,  pkiitded  Moord  «od  MitliftustJoB,  tod  produced 
D  evidence  e,  written  leoelpt  in  fall,  wbJeh  he  teetlfled  phOntlfl  had  eigned,  on  leeetving 
eertftin  ipoode  poreoant  to  afreement,  and  plaintiff  testifled,  "I  never  aigned  inch  a  receipt 
aethle;  U  looka  ttke  my  aignatnie;  I  dont  think  it  U;  It  ie  ve^r  lika  it;  Fd  eay 
tlie  elgnatnin  waa  mine  if  I  didntaee  the  writing  above  it;**  and  again,  after  hearing 
defendant'^  evfdenoe;  "  He  (defendant)  prodoeed  a  reoeipt  aimiiar  to  the  one  prodnoed, 
wliieh  I  infuaod  to  aign ;  I  read  the  one  I  signed  before  doing  eo^^-^Nit  did  not  prodnee  anjr 
wltnem  to  examine  the  eignatnre,  as  proved  by  defendant,  and  expreei,  if  1m  eenld,  a  doubt 
ae  to  iti  genuindneee ; 

Bdd^  thai  the  vwdiot  for  platntUf  eould  not  be  austaiaed. 

The  rule  nm  to  set  aside  the  verdict  for  defendant  in  this 
eanse  was  aiguedduring  the  Term  of  1876-7  by  Meagher  and 
Migby.  Q.  0^  for  and  Sedgewick  contra. 

WiLKlNS,  J.,  now,  (AprU  2nd,  1877,)  delivered  the  judgment 
of  the  Court : — 

After  hearing  the  aigument  in  this  cause,  I  quite  agree 
with  the  learned  Judge  who  tried  it,  that  on  the  issue  raised 
as  to  accord  and  satisfaction  the  preponderance  of  the  evi- 
dence is  so  strongly,  so  decisively,  in  favor  of  the  defendant 
that  the  verdict  should  have  been  for  him.  It  appears  to  me, 
in  view  of  the  evidence,  regarded  in  the  light  of  the  law  bear- 
ing upon  it,  that  the  verdict  given  for  the  plaintiff  .cannot  be 
sustained. 

This  is  a  question  entirely  between  the  parties,  and  no 
creditors  are  before  us  whose  rights  and  interests  are  to  be 
enquired  into.  The  observation  ie^  made  in  view  of  a  case 
cited  at  the  aigument  from  4  Fea.,  .395.  .  Looking  to  the  issue 
referred  to  as  raised,  and  its  result,  the  matter  stands  thus : 
The  plaintiff  being  in  fact  interested,  as  a  partner  with  others 
not  in  the  record,  in  the  goods  in  question,  and  having  de- 
manded them  from  the  defendant,  brought  his  action  to 
recover  the  value  of  them,  i.  e.,  of  course,  the  value  of  his 
interest  in  them.  The  def endant^  admitting  his  right  to  sue 
as  an  individual,  because  he  had  sued  as  such,  says,  in  effect, 
after  you  had  a  right  of  action  and  claimed  the  goods  you 
agreed  with  me,  in  order  to  end  the  dispute  between  us,  that, 
if  I  would  deliver  to  you  certain  articles  specified,  you  would 
regard  the  delivery  thereof  as  a  final  settlement  of  our  differ* 
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ences,  and  that  you  would  receive  the  articles  in  full  satisfac- 
tion and  discharge  of  all  your  claims,  grievances  and  damages. 
I  delivered  the  articLte  and  yoti  received  them  in  pursuance 
of  what  had  been  so  agreed  on  between  us,  and  before  the 
eommeneemeiii  of  this  aetion,  in  full  satisfaction  aad  d]»> 
cha«f;e  of  those  causes  ol  aetaon  which  are  sta4^  in  your  writ. 
Comaker  v.  Bisdtqfsheim,  L.  R.,  5  Q.  B.,  449. 

The  plainiifi^  not  haFing^*  replied,  teaveraed  the  idl^fotiimi 
of  the  plea.  The  verdict  for  the  plaintiff  being  general,  the 
question  is,  does  the  evidence  reported  as  given  for  the  de- 
fendant, ooftridersd^  together  with  the  plaintiff's  evidence,  so 
•dearly  siuitKin  the  plear  that  no  re«Bonable  doubt  cam  be  en- 
tertained on  that  point  of  enquiry  ?  As  I  view  the  sulgeot  of 
enquiry,  I  am  constrained  to  hold  that,  if  the  defendant's 
evidcaice  be  not  in  its  nature  dbaolutety  conduaive^  it  so  enor- 
mously preponderates  that  the  opposing  testimony  is  but  a 
f ettbher  in  the  &StKir  scale.  BefendantV  testimony,  (corrabor- 
aied  greafly,  I  m^t  say  confirmed,  by  ISs  book-keeper,)  wite 
given  as  follows : 

Lem  Hart,  sworn. — "^  I  am  the  defenda&l  I  had  disputes 
with  plaintiff  about  the  goods.  T  claimed  them  under  the 
bill  of  sale  for  the  firm.  He  brought  me  lists  of  the  goods. 
He  spoke  to  me  of  this  Kst,  No.  9.  I  think  this  waa  in 
March,  1875.  After  that  we  had  a  final  settlement  at  my 
office,  when  the  last  withess  was  present  at  his  dedc.  He 
agreed  to  have  a  final  settlement  I  agreed  with  him  that  if 
I  ga^ve  up  certain  articles,,  he'd  give  me  a  receipt  in  fblL  I 
•don^  remember  the  things^  but  they  were  n(^  the  l^nngs  sued 
^for-now;  Eaper  9  was  befcyre  him.  I  then  gaTe  him  a  buffido 
robe  80  one  (^  tlie  things^  This  receipt^  Na  8,  wbs  then 
written  by  me.  It  is  probable  I  read  it.  Either  he  or  I  read 
it  Uti  vfas  then  ar  it  is  now.  He  never  disputed  it  tiB  this 
sttit  Thidi  WBB  to  put  an  end  to  all  dibputes.  Z  held  tiie 
gcxA  fbr eur ihm and  assbt^'in  dosingup.  I  doo^  Ie^Ies^ 
bergettinganyottier  receipt^  Crosff-exairdned!  by  Thompson. 
— ^  lataA  to  him;  to  end  matter,  PlI  give  yon  tio  and  so  if 
jmUt give ine a reoeiptin fuB  of  all  demaadk  of' yowr  aim 
orttf  Wi&K^in%c«eF3rArCa  He  eonMoted  to  de  m  and  I 
witile  Hie  receSpt— only  wrote  Ae  one." 
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The  plaintiff  was  o^taisly  called  upon  to  answer  thifl,  aad 
had  a  full  opportunity  of  doing  so.  He,  in  expvess  ceference 
to  hia  alleged  receipt^  relied  on  and  proyed  l^  defendd^nt^  and 
being  in  these  terms^  viss. :—'' Received  March  83rd,  1875,  o| 
£»vi.Ha|t»  idl  i^e  goods  and  sttuddes  that  wef^  ia  his  pos- 
seesi^a  at  tibe  Nova  Scotia  Iron  Woirk^,  and  on  whioh  I 
laid  mj  claiin  fc^  mysell  and  for  Wm.  Montgomeiy  &  Cq« 
(Sgd.)  Jajuss  MoNTQOMEBT/'-^said,— t"  I  did  make  a  settle- 
meat  ol  my  own  property,  and  gave  a  receipt,  bvi  not  far 
ihi»oth9r.  I  never  signed  sueh  a  receipt  as  this.  It  looks 
IfilBemy  s^oature.  I  don't  think  it  is.  It  is  very  like  ii,  Fd 
9Qy  the  dgnalwre  was  mine  if  I  didn't  see  the  writiny  above 
itr  Mijet  he  had  heard  the  defendant's  testimony  he  was 
vecaUed  AU'  he  sftid  on  the  subject  of  the  receipt  when  thus 
put  a  second  time  in  th&.box  was, — "*  He,  defendant,  produced 
a  rec^pt  simyar  to  the  one  pirodueed,  which  I  refused  to  si^. 
I  read  the  one  I  sigmsd  before  doing  so.  The  firm's  name 
ms  Biot  named  ch»  the  re^eeipt  I  consented  to  sign."'  He  did 
BQt,  be*  it  observed,  think  it  necessary  to  ei^U  a  single*  witness 
to  exaimine  the  signat.ui*e  as  proved  by  defendant,  and,  in  re- 
lation to  it,  express  (if  he  could)  a  doubt  i^  to  ite  geouiaenesa. 


HAfiT  «r  M.  V.  WEKFERN  UNION  TKLBORAPH  CQ. 

MTporated  abroad,  to  auwar  IntorrogaWriw,  ondav  eh.  96,  B.  S. 

nMottDeraofraoliODaipaayeaiibalMavMfilid*  Mkoogb  no*  ■Motions^  bf.  Mn^  ia 


ThtB  ww'aai  ifpeal  fH»^  aai  Mdov  miid0i  by*  1tx\  Jwtiee 
Smith,  granting  a  commission  to  iAte«¥og«jte  th»  fk^eeidenA. 
Ooiiend  Ma^iism  ot  (^thoF  offioer  Qf  the  Westom  TJima  Tele- 
fSmfk  ComywiT*    T^^  ^V^^  ^^  aj:giied  durix^  the  Term 

Mia^^,  ift  8«ppoft  of  rale.— There  is  na  MAeitni.  i^NBilf 
fication  of  the  telegram  in  th^  liiJkMitogatoaes^    The:  seeond 
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interrogatoiy  is  one  fishing  for  information.  The  third  is 
also  objectionable. 

The  fourth,  fifth  and  sixth  are  irreleyant  The  sixth  is 
absurd  and  impertinent,  fishing  for  information.  Cites  7  Exch., 
229 ;  Harrison's  C.  P.  A.,  264,  note  p,  citing  4  Ei.  &^BL,  483. 

It  is  admitted  by  the  rule  that  this  is  a  foreign  corpora- 
tion sued  in  this  action.  These  interrogatories  are  asked  for 
under  R  S.,  ch.  96,  sec.  11,  p.  538.  That  does  not  apply  to  a 
foreign  corporation.  The  word  officer  in  the  statute  means  a 
President  or  Director.  The  defendant  Company  has  no  officer 
here,  merely  clerks  and  bookkeepers ;  see  Bouvier's  Law  Diet,, 
vol.  2,  p.  255.  Suppose  the  defendants  refused  to  obey  an 
order  for  these  interrogatories,  an  attachment  could  not  be 
issued  against  them,  and  it  is  absurd  to  ask  the  Court  to  grant 
an  order  which  it  cannot  enforce  ;-8  L.  R.  ExcL,  149 ;  4.  L.IL 
Exch.,  87.  In  Bdloiii  v.  Sydney  Jh  Lcxwieburg  K  Co.,  it  was 
decided  by  the  Couit  that  the  word  "  person "  in  the  second 
part  of  our  Practice  Act  does  not  cover  foreign  corporations. 
The  officer  to  answer  these  interrogatories  should  have  been 
named.  AngeU  Jk  Ames  on  Corporations,  sec  403,  637;  4- 
(7.A,704;4Gmy,«4. 

Rig^,  Q'  0.,  contra.— Cites  Fisher's  Dig.,  2614 ;  1  Jurist, 
^.  S.,  1139.  The  defendants  appear  and  plead  and  render 
themselves  amenable  to  the  orders  of  the  Court.  Interroga^ 
tories  are  coextensive  with  right  of  discovery.  It  surely 
could  not  be  contended  that  we  could  not  file  a  bill  for  dis- 
covery against  a  corporation  whose  headquarters  were  out  of 
the  Province;  Daj^s  C,  L.  P.  A,,  TO7.  Interrogatories  are 
allowable  that  seek  secondary  evidence  of  written  documents 
that  are  lost  We  have  a  right  to  make  our  case  by  means  of 
interrogatories.  The  distinction  between  officers  and  clerks 
tSannot  be  sustained.  We  would  apply  to  an  officer,  taking 
the  risk  of  what  he  knew. 

As  to  the  character  of  the  interrogatories,  that  is  within  the 
discretion  of  the  Judge ;  Day's  (7.  L.  P.  A.,  308,  citing  a  ease 
where  the  decision  of  Martin,  B.,  was  sustained  against  a 
previous  decision  of  three  Judges,  with-  whom  he  had  dis- 
agreed;  4  X.  £.  C.  P.,  184, 190*1. 
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It  IS  absurd  tx>  ai^gue  that  die  order  should  have  named  the 
officer  to  answer  the  interrogatories.  The  officers  of  the  Com- 
pany are  frequently  changed. 

If  we  proceeded  by  attachment,  in  case  the  interrogatoHes 
were  not  answered,  we  would  attach  the  property  of  the 
Company;  Dan.  CK  Pr.,  145, 146. 

Meagher,  in  reply — The  party  should  not  get  answers  here 
which  the  statute  will  make  evidence  to  questions  which  he 
could  not  ask  at  a  nisi  prius  trial ;  Harrieon^s  C,  L.  P.  A,^ 
260.  Corporations  cannot  give  sworn  answers.  The  only 
way  of  getting  a  discovery  from  them  is  to  make  an  officer  a 
party  to  the  suit ;  1  DanielVa  Ch,  Pr^  144. 

Nothing  that  occurred  between  this  Company  and  another 
Company  can  affect  this  suit 

Jambs,  J.,  now,  (April  2nd,  1877,)  delivered  the  judgment 
of  the  Court : — 

This  is  an  appeal  from  an  order  of  Judge  Smith,  (under  sec. 
11  of  ch.  96,  R.  S.,)  that  the  defendants,  who  are  a  foreign 
corporation,  with  their  headquarters  in  New  York,  but  doing 
business  in  this  Province,  should  answer  certain  interroga- 
tories, under  the  oath  of  their  President,  (General  Manager  or 
other  officer. 

The  plaintiffs  have  brought  their  action  to  recover  dam- 
ages for  the  delivery  to  them  at  Halifax  of  a  telegraphic 
message  sent  to  them  by  their  mercantile  correspondent  at 
Kingston,  Jamaica,  which  was  delivered  in  a  form  different 
from  that  in  which  it  was  transmitted,  whereby  the  plaintiffii 
sustained  damage.  ^ 

The  objections  relied  on  are,  first,  that  defendants  are  a 
foreign  corporation  and  out  of  the  jurisdiction  of  the  Court 
This  objection  is  met  by  the  case  of  Pohl.  v.  Taung,  1  Jur., 
N.  S.,  11S9,  cited  in  Fisher,  3614,  where  it  is  held  that  the 
Court  will  order  a  plaintiff,  though  a  foreigner  resident  abroad, 
to  answer  interrogatories. 

Secondly,  it  is  contended  that  the  officers  of  a  corporation  can- 
not be  interrogated,  because  they  are  not  parties  to  the  suit  It 
was  contended  on  the  argument  that  the  statute  only  applies  to 
home  corporations    This  objection  is  purely  technical,  and,  if 
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sallowed,  would  tend  to  defeat  the  ends  of  justice,  and  I  do 
not  find  among  the  aKfhorities  t^ited  «tiy  one  which  sustains 
it;  they  all  but  serve  to  distinguish •  between  the  Company 
«nd  its  officers,  where  -such  distinction  is  necessary  from  the 
«ircamstances  of  the  case,  to  prevent  injustice.  In  ihis  case 
no  injustice  can  be  done  either  to  the  Oompapy  or  its  officers 
by  granting  the  order,  and  as  the  Company  can  only  give  the 
information  required  through  the  examination  of  its  officers* 
if  it  be  not  .granted,  a  very  necessaiy  and  salutary  law  will  be 
defeated.  Section  11  expressly  gives  this  power,  and  it  is 
not,  either  in  terms  or  by  just  implication,  confined  to  home 
corporations.  If  the  plaintiff  fails  to  find  means  to  enforce  it, 
it  will  be  his  misfortune,  and  if  the  defendants  obtain  an  un- 
just advantage,  by  disobeying  the  order  of  the  Court  with 
impunity,  they  really  cannot  complain  of  any  injustice  done 
to  them. 

The  fourth  objection,  (the  third  being  abandoned,)  is  that 
the  interrogatories  are  improper  and  inadmissible.  I  do  not 
think  so,  nor  do  I  tbiiik  it  is  important  that  the  officers 
should  be  mentioned  by  name.  It  is  the  usual  practice  to 
grant  commissions  to  examine  witnesses  whose  names  are  an- 
^known,  and  I  can  find  no  authority  to  the  contrary.  As  for 
the  propriety  of  the  inteiTogatories,  not  only  are  they  such  as 
•a  Court  of  Equity  would  sanction  under  a  bill  of  diseovery, 
but  I  do  not  see  that  they  are  subject  to  any  of  the  objections 
which  have  been  sustained  in  the  cases  cited,  and  I  think  this 
is  a  case  in  which  the  fullest  liberty  should  be  allowed  to  the 
plaihtifis.  The  defendants  are  not  only  in  possession  of  nearly 
all  the  information  on  which  the  plaintiffs  must  r6]y,  as  re- 
spects their  own  internal  arrangements,  but  they  are  in  pos- 
session of  a  perfeiCt 'knowledge  of  their  arraogemenis  with  thb 
other  telegraph  lines  over  which  the  message  must  have  come, 
and  it  is  obvious  that  unless  the  plaintifl^  in  this  case  are  en- 
titled to  demand  tiiis  information,  without  which  th^y  am 
utterly  helpless,  from  the  defendants,  there  is  no  other  -way 
in  which  they  can  procure  it  The  business  community  are 
continually  basing  the  most  important  commercial  adventures 
on  messages  from  all  parts  of  the  world,  which  have  come 
over  several  lines  in  succession,  the  owners  of  ^idi  divide 
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ihe^^fito  b^twei^  .tbem  b/^priTate  arrangement.  The  m^d-- 
ecs.uxd  receiyjacB  of  .theee  mesMges  Imow  notiiing  of  these^ 
JUTSUigeiaQntGi,  nor  cftn  they  ev w  be  aw^re  over  what  li^es  tbe- 
jDQeBsag^eliftre  been  eeot.  It  i3  to  obtein  information  of  this 
Jkind  tbatihe  i^tfirrogatorieis  jbave  been  framed^  wd  if  8U?b 
interrogatories  are  not  to  be  allowed  tbe  commumty  will  be 
entirely  at  the  mercy  of  the  Telegraph  Companies,  without 
even  the  «(HiBolatMni  of  knowing  to  wihicfa  ef  them  they  ought 
to  look  for  redress  fer  the  most  serioMs  injuries.  K  it  be  the 
duty  of  the  Ckrart  to  depart  frcwi  the  language  of  the  Aci  in 
any  case,  in  the  way  of  restricting  its  operation,  it  cannot, 
surely,  be  in  a  case  of  this  kind,  where  the  defendants'  power 
is  so  large  «»d  dangerous  a  power  of  comnHtting  injury, 
•  either  'by  negligence  or  fraud,  afnd  where,  with  tfU  the  aid  the 
law  can  give  them,  the  injured  parties  must,  i:inder  -the  cir* 
cumatances,  have  jio  many  and  serious  pr^ictiical  .di£S<xult4^  in 
the  way  of  obtaixung  redress. 

I  feel  bound,  therefore,  to  express  my  (^inipji  that  the  ap- 
peal should  be  discharged  with  oosts^  and  the  (»der  cp|lg^)Q^d-. 


In  re  estate  qf  H.  KENNEDY. 

H..X.  4hA  »t  a  rmy.Advaoted  1186,  lMvJ9j|:W9Qii.felit1ifqlly4M9dkiiidfy.0M^  for4HHAf  tli«. 

last  three  yean  of  his  life  by  his  sod,  J.  K.,  and  his  sop's  wife.    He  had  promised  in  consider. 

-«CioBofthteatt0iitipnaiMloamtod«riM  one  of  hie  hooses  to  a.  son  of„J.;i^..  hut  dfad 

Uitwtete.  Jlabai^iiiinppeand  to  have  been  made  ^tweeo.  H.  Jk.  and.^.  X.  as  sto  tl^  to- 

nuoeratlon  J.  K.  and  his  wife  were  to  receive  for  taking  care  of  him/ 

JBdit^  tMfk^  J.4L  /w»a«Dtllltd^«s«ei«a  BBMaanhlo  eomnenatiiNi  fortbe^ervioes  mdcsad, 
fwtof  H.  Kt's  estatOk-whkh  was  ooasid«rab)«.  J.  .|C.  had  livad  in  one  of  H.  K/s  ihoupea 
daring  the  time  he  took  eare  of  the  old  man,  without  pajring  rent,  and  the  Coart  allowed 
Jllm  j800,.«i^a9|M«lfn»mithe  Piobatea«iirtrirhl«h:hadi»ll(»vffi  him  Ili0,.4nd  ocdiHwd  jtho- 
oests  of  the  iavestlitRtioa^qd  appeal  to  b«  paid^oiit  of  the  estate. 

Xbis  was.  an  appeal  Irom  a  decree  eif  the  Judge  of  f];obate< 
;ior  the  County  of  Hali£ax,  who  bad  allowed  .Japnes  JCenn€4y>. 
the  appellant,  $360  for  board  and  care  of  H.  Henpe^,  .his 
iatber,  who  died  intestate,  .  leading  considerable  property. 
!Tbe  iappeal  was.aigued  JUaroh  .6tb,  ilS??* 
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McDonald,  Q.  (7.,  in  support  of  appeal,  sets  out  the  services 
rendered  by  the  appellant  and  his  wife,  for  which  compensa- 
tion is  claimed,  and  states  that  there  is  no  pleading  alleging 
the  matter  of  set  off  urged  by  the  other  side,  viz.,  the  fact 
that  the  appellant,  while  boarding  his  father,  had  lived  in  one 
of  his  father's  houses  rent  free. 

Mecigher,  contra. — ^The  grounds  of  appeal  are  too  general ; 
cites  in  re  Titus,  (unreported,)  where  the  Court  decided  that 
the  grounds  were  not  specific  enough.  The  charge  of  $8  a 
week  for  board  is  excessive. 

The  statute  of  limitations  shuts  out  the  claim  previous  to 
M70,«as  the  investigation  of  it  did  not  take  place  till  1876. 
((YocrMG,C!.-#. — ^The  time  of  the  death  is  the  time  from  which 
period  must  be  reckoned.) 

Thcmvpson. — ^This  is  altogether  between  members  of  the 
same  family,  and  there  was  no  bai^n  for  services.  There 
was  no  intention  that  there  should  be  any  charge  at  alL 
During  the  whole  six  years  they  did  not  ask  for  a  fraction  of 
money.  This  demand  was  made  in  consequence  of  the  dis« 
position  made  of  the  estate,  no  will  having  been  made. 
(McDoxALD,  J. — If  he  led  them  to  believe  he  was  going  to 
give  them  a  larger  portion  of  the  estate,  does  not  that  account 
for  no  demand  being  made  ?) 

The  property  was  all  rentable  buildings.  {McDonald,  Q.  C. 
— There  is  no  evidence  of  that)  It  is  in  the  inventory.  The 
Court  must  take  notice  of  the  papers  on  file  in  the  lower 
Court  {McDonald,  Q.  C — The  inventory  is  no  part  of  the 
ailment)  If  it  comes  to  that,  no  papers  are  on  file.  (Min- 
utes of  evidence  are  allowed  by  the  Court  to  be  filed  as  of 
to-day.)  Thompson  proceeds  to  insist  that  the  inventory  must 
be  taken  as  part  of  the  papers,  and  aigues  from  it  They 
were  all  living  in  one  of  his  houses.  He  was  for  a  long  time 
well  and  hale,  and  they  used  his  house  and  his  pasture. 

As  to  the  necessity  of  pleading  set  off,  there  are  no  plead- 
ings in  the  Probate  Court,  and  the  matter  is  one  of  oral 
testimony  only. 

The  amount  allowed  below  would  be  enough  to  support  the 
family  out  and  out  in  their  circumstances  of  life.    {McDonald^ 
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Q.  C,  withdraws  objection  to  inventory.    Young,  C.  J.,  claims 
the  right  to  look  at  all  the  papers  on  file.) 

McDonald,  Q.  C,  in  reply. — ^I  do  not  know  what  authority 
there  is  for  the  statement  that  there  are  no  pleadings.  The 
allegations  and  pleadings  are  as  carefully  prepared  and  filed 
as  in  Equity  or  at  Common  Law,  otherwise  a  claimant  would 
be  liable  to  every  kind  of  surprise.  The  evidence  shows  that 
the  amount  decreed  below  was  inadequate  as  compensation 
for  the  care  bestowed  upon  the  old  man. 

Young,  C.  J.,  now,  (March  26th,  1877,)  delivei-ed  the  judg- 
ment of  the  Court  :— 

This  is  an  appeal  from  a  decree  of  the  Judge  of  Probate  at 
Halifax,  allowing  to  James  Kennedy,  a  son  of  the  intestate, 
the  sum  of  $360  for  attendance  on  the  old  man,  chiefly  by  the 
wife  of  James,  for  three  years  preceding  his  death.  A  large 
body  of  witnesses  were  examined,  and  they  all  concur  in  des- 
cribing the  care  bestowed  on  the  deceased  as  constant  and 
meritorious.  He  was  very  old  and  feeble,  was  afflicted  with 
a  skin  disease  of  an  offensive  kind,  and  had  an  attack  of 
typhoid  fever,  and  he  was  treated  with  uniform  kindness  and 
affection.  His  sense  of  this  he  intended  to  show  by  the  be- 
quest of  one  of  his  houses  to  Hugh,  a  son  of  James,  but  he 
died  intestate,  and  a  promise  or  expectation  of  this  character 
would  not  of  itself  sustain  a  legal  demand.  The  claim,  there- 
fore, is  to  be  treated  on  the  ground  of  a  qtiantum  meruit,  and 
with  a  view  to  the  whole  tenor  of  the  evidence,  and  to  the 
opinion  of  the  professional  man  that  the  remuneration  should 
he  liberal,  we  think  that  the  sum  decreed  is  too  little.  The 
old  mail  left  no  personal  property  of  any  account,  but  his  real 
estate  was  appraised  at  $9,500.  His  rents  seem  to  have  been 
paid  chiefly  to  himself,  though  it  does  not  appear  what  be- 
came of  them.  James  testifies  that  he  received  no  money 
from  his  father,  nor  did  Ks  wife  or  child  receive  any.  He 
occupied  part  of  the  house  in  which  he  and  other  tenants 
lived,  and  had  the  use  of  the  pasture  for  his  cows,  but  for  all 
the  attendance  and  care  lavished  upon  the  old  man  he  de- 
clares that  nothing  was  paid.    He  put  in  a  claim,  therefore, 
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for  a  very  large  sum,  which  it.is  impoBuUe  to  allow,  bub  we 
think  that  the  sum  of  six  hundred  dollars  would  he  a  moder- 
ate compensation,  which  we  award  him  accordingly,  the  costs 
of  the  investigation  and  appeal  to  be  paid  out  of  the  estate. 


TITUS  ET  AL  V.  HAINES. 

A  widow  It  dowable*  In  thU  Provlnee.  of  wild  Umdt. 

TtM  •xteot  t»  whii'h  woodim^  bftent  bf  Ji  widow  or  Any  ona  daimlnc  .nador  Jtm,  w 
wild  lands  awifned  to  h«r  by  way  of  dower,  before  the  party  ia  ffull^y  of  waafee,  muat  be  lift 
to  the  diaeratlon  of  the  Jniy  mder  tlie-direifUoii  of  the  Oontt. 

DefendAOt,  «nder:thoentliQ«ity  of  the  tenant  In  dower,  rot  down  hardwood  In  a  field  of 
eight  or  ten  aerea,  whi<!h  he  feared  and  caltlvated,  renderinx  it  more  ralaable  than  in  In 
original. atctn,  and  alaoent  a  valnable  knoll  and  other  treea  outalde  tlie  field  for  aale,  havfag 
paid  the  tenant  In  dower  SM  for  the.prlvil^ie  of  doing  ao.  For  the  former  the  jury  acqoitlcd 
him  i  for  the  latter  th^  awarded  850  damagea.    Verdict  aaatained. 

This  action  was  hrought  by  Timothy  Titus  and  Catherine, 
his  wife,  to  recover  damages  for  waste  committed  on  a  lot  of 
wild  land  which  had  belonged  to  James  Roop,  the  father  of 
Catherine  Titus,  and  had  been  assigned  to  his  widow  by  way 
of  dower.  The  alleged  waste  consisted  in  the  cutting  of  hard- 
wood trees  on  the  land  by  the  defendant,  William  H.  Haines 
under  the  authority  of  the  widow.  Tliere  was  a  second  heir, 
Christopher  Boop,  Who  was  not  joine<I  as  a  plaintiff  in  the  ac- 
tion. On  the  trial  the  jury  acquitted  the  defendant  as  to  the 
cutting  on  a  portion  of  the  land,  which  the  evidence  shewed 
he*  was  improving,  but  found  $56  damages  against  him  for 
cutting  wood  on  other  portions  of  the  land  for  sale.  The 
rule  nisi  to  set  the  verdict  aside  was  ai^gued  March  7th  and 
8th,  1877,  before  Sir  W.  Young,  C.  J.,  and  DesBarues,  Wil- 
KiNs,  and  McDonald,  JJ. 

Th4nnp8an  in  support  of  rule.*-iTbe  phitnti&  should  beeome 
non-suit,  beeaiuie  they  have  not  joined  all  the.  heirs  of  James 
Soop.  The  authorities  on  this  point  all  came  up  and  were 
'eited  aiud  reviewed  in  TUus  u  8uUe.    This  is  subetaatially  the 
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4iame  action  «b  that  uocler  another  luwe.    dies  6  T.  R.,  776. 

A  jodtificalion  is  oomplefeely  made  out  t  ScrHmtr  xm 
Dower,  747>  760 ;  4  K&nt,  78 ;  1  Qvemdeafs  Crume,  121,  note 
2, 123,  note  1,  e  HiUiard  on  Tarts,  155,  157. 

The  aeta  oommitied  do  not  amount  to  waste.  See  1  N.A 
jr.  IS ;  U  M.  Jk  W.,  589,  1  Greenteqfe  Ormse,  195,  n.  1. 

The  damages  the  jury  gave  weie  for  >  the  cuttipg  outside 
ihe  deared  field.  Those  alleged  injuries,  the  defendant  de- 
clared, aided  the  clearing.  They  rendered  the  lot  as  a  whole 
more  valuable.  We  say  the  wood  on  that  lot  would  not 
justify  us  in  clearing  those  eight  or  ten  acres  at  all,  but  that 
in  consideration  of  that  clearing  we  had  a  right  to  cut  on 
other  places.    The  testimony  on  that  point  is  overwhelming. 

The  wood  from  the  clearing  would  not,  according  to  the 
evidence,  amount  to  $30. 

It  is  said  that  the  widow  had  the  homestead.  She  had  only 
one-third  of  that,  not  enough  to  keep  up  the  fences. 

The  damages  are  excessive. 

There  is  no  evidence  to  show  that  there  was  not  sufficient 
wood  left  in  proportion  to  the  clearing. 

Christopher,  the  other  heir,  was  cutting,  and  besides  there 
was  a  license  as  to  his  share ;  therefore  the  only  damages  can 
be  for  the  half-share  of  Titus.  The  widow  is  entitled  to  fire- 
wood and  estovers,  j'et  the  verdict  covers  all  the  wood  cut 
outside  of  the  cleared  lands. 

(McDonald,  J. — Could  she  sell  her  estovers  ?) 

I  think  she  could  if  Haines  chose  to  supply  her  with  coal. 

This  form  of  action  cannot  be  maintained  against  Haines. 

T.  W.  Chedey,  contra. — This  is  an  entirely  different  action 
from  Titvs  v.  Svlia.  Titus  has  given  890  to  this  widow  for 
clearing  the  land. 

As  to  non-joinder,  we  hold  that  one  tenant  in  common  can 
bring  an  action  against  another  for  injury  to  his  interest. 
li^a  A,  8«. 

The  tenant  in  dower  here  can  cut  no  wood  except  for  use 
and  fencing.    Cites  ^7Pidk.,448. 

Haines  could  have  no  right  to  cut  down  the  wood  at  all. 

(McDonald,  J. — Would  not  the  widow  havo  a  right  to  go 
'and  live  on  that  place  ?) 
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Haines  himself  swears  he  thinks  there  are  75'  cords  on  the 
land  yet  There  is  just  about  three  years'  wood  left  on  the 
lot,  yet  it  is  complained  that  we  have  fifty  dollars.  Cites  7 
Oray,  p.  8. 

I  concede  that  the  action  of  "waste  (pure)  is  abolished,  but 
another  form  is  instituted  in  its  stead.  I  framed  this  action 
for  injury  to  the  reversion  of  my  client. 

(WiLKiNS,  J. — The  question  is  whether,  irrespective  of  any 
form  of  action,  you  have  a  right  of  action.) 

Now  whom  should  we  have  sued,  if  not  Haines  ?  In  tort 
the  plaintiff  has  the  election  to  sue  one  or  all.  I  treat  this, 
and  the  law  treats  it,  as  a  tort  This  is  a  permanent  injury  to 
the  reversion. 

In  the  United  States  where  the  woodl&nd  is  set  off  in  the 
dower  with  the  rest,  no  wood  can  be  taken  but  for  fencing. 

Now  I  would  like  the  other  side  to  shew  the  difference  be- 
tween  the  acts  of  Haines  and  those  of  the  widow.  She  sold 
Haines  all  the  hardwood  timber  on  the  lot  for  $90.00.  We 
felt  that  half  that  money  belonged  to  us. 

It  is  waste  for  the  tenant  in  dower  to  cut  doii^Ti,  on  what 
was  pasture  land  when  she  took  it,  a  second  growth  that  is  fit 
for  timber  and  has  grown  up  since  she  came  on. 

The  damages  are  not  excessive  and  we  have  not  even  the 
damages  that  we  were  equitably  entitled  to  recover. 

If  this  defendant  has  been  trapped  into  doing  wrong,  he 
must  resort  to  the  widow  to  be  reimbursed. 

There  is  no  obligation  on  Haines  to  keep  the  field  clear  and 
the  undergrowth  will  destroy  it  for  any  useful  purpose  until 
recleared. 

Harrington, — There  is  no  ground  of  misdirection  in  the 
rule.  There  is  no  pretence  whatever  that  there  was  any  clear- 
ing but  in  the  field  as  to  which  the  jury  found  against  us. 

Tlie  Judge  left  it  to  the  jury  to  say  whether  the  clearing  of 
the  field  caused  that  piece  of  land  to  be  more  valuable  than 
otherwise.  The  jury  say  by  their  verdict  under  the  chaige 
that  the  acts  outside  the  field  were  acts  of  plundering,  and 
they  found  for  950  damages. 

The  right  of  dower  does  not  extend  to  the  cutting  of  all 


Digitized  by 


Googk 


DECEMBER  TERil,  1876--7.  545 

the  tiinber  on  the  estate.  She  cannot,  for  instance,  sell  her 
estovers,  for  that  would  be  paying  herself  in  advance.  Cites 
Clarke  v.  Holden. 

She  might  sell  all  the  wood  and  die  next  day. 

In  one  case  the  building  of  a  wall  that  obstructed  an  ancient 
light,  was  an  injury  to  the  reversion ;  because  if  the  reversioner 
wanted  to  sell  that  day  he  would  get  less. 

Outside  of  the  field  there  is  no  pretence  that  there  was  any 
husbandry.  How  could  there  be  the  intention  of  husbandry, 
when  it  was  only  the  hardwood  that  was  cut  ?  How  could 
that  tend  to  the  cultivation  of  the  land  ? 

Can  a  party,  either  with  or  without  permission  of  the 
tenant  in  dower,  enter  and  cut  down  all  the  trees  on  the 
land  ?     That  is  the  question. 

See  B.  it,  L.,  364,  as  to  the  action  being  against  Haines  and 
not  the  widow. 

Thompson,  in  reply.— Cites  1  Waehbwm  on  R.  P.,  142, 149 
also  16  Mass,  K,  157,  where  it  was  decided  upon  common  law 
principles  that  the  widow  was  not  dowable  of  wilderness 
lands  at  all,  for  the  reason  that  to  clear  and  cultivate  them 
would  be  waste.    Cites  7  Johnston,  287. 

The  fact  that  this  action  will  not  lie  against  Haines  is  clear. 
The  widow  received  from  Haines  $90.  They  seek  to  make 
him  pay  it  again. 

The  Judge  put  to  the  jury  that  unless  they  found  that  there 
was  plundering  they  must  find  for  defendant. 

There  was  not  a  tittle  of  evidence  of  plundering  and  yet  the 
jury  found  for  plaintiff.  Plundering  is  entirely  distinct  from 
cutting  under  a  contract  in  which  a  party  has  given  amjde 
consideration. 

(McDonald,  J. — ^Plundering  was  used  in  contradistinction 
to  l^al  acts  of  husbandry.) 

Exactly ;  the  question  left  was  whether  the  acts  were  done 
bona  fide  with  a  view  to  husbandly.  The  cutting  of  the 
hardwood  has  no  significance..  The  question  is  whether  he 
gave  an  ample  return  to  the  inheritance* 

In  Titus  V.  Sulis  the  widow  and  Haines  were  sued  together. 
Th»t  judgment  settles  that  Haines  cannot  be  siiied.   The  action 
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must  be  against  the  tenant  in  dower,  who  has  her  reoourse 
against  tbe  wrong-doer: 

YouNa,  C.  J.,  xsow  (April  Sod,  1977,)  dbMreeed  the  ja4g- 
ment  of  the  Coort  :^-^ 

James  Bbop,  the  father,  by  his  first  wile,  of  the  female 
plaintiff,  died  seven  years  ago,  leaving  a  second  wife  as  his 
widow,  now  the  wife  of  Caleb  Sulis,  and  a  son,  Christopher, 
who  administered  to  his  estate,  consisting  of  the  homestead 
and  three  lots  of  wood  land.  One  of  these,  containing  200 
acres,  was  divided  into  three  paii;8,  two  of  which  were  as- 
signed to  the  two  heirs,  and  the  middle  one  to  the-  widow  as 
her  dower.  This  dower  lot  has  already  figured  in  this  Court 
in  an  action  for  waste  against  the  widow,  which  Called ;  and 
now  it  appears  a  second  time  in  this  action  against  the  de- 
fendant, who  paid  the  widow  $90  for  the  use  of  the  place 
during  her  lifetime,  and  cut  the  baodwood  on  it  to  a  consid- 
raUe  amouni^r  whidb  it  was  said  the  widow  could  not  legally 
empower  him  to  do.;,  and  the  jjuiy  haying  gWen  the  plamtiflb 
a  verdiot  for  $50»  the  question  is,  can  they  sustain  it. 

The  law  upon  a  point  Mke  tbia,  coming  for  the  first  time 
before  this  Court,  we  muai  look  for  chiefly  in  the  American 
cases ;  wild  lands,  as  th€^-  are  eaUed^  being  very  rare  or  uft* 
known  on  the  other  side  of  the  Atlantic,  though  abundant  on 
this.  They  have  been  subject  to  a  variety  of  decisions  in  the 
Courts  of  the  United  States,  which  are  largely  reviewed  in 
the  text  books,  paiticularly  Sbribner  an  Dower,  L,  195,  and 
n.,  743,  and  present  some  striking  analogies.  In  most  of  the 
States  a  widow  is  dowsbts  of  wild  lands,  but  not  in  all 
The  Supreme  Court  ef  Kassachusetts  held  diat  she  was  so 
dowable  in  a  case  decided  in  1788,  but  took  the  opposite 
view  in  the  year  1918,  m  the  case  of  Chrvn&r  v,  Ske^^erdi  16 
Mass,  Sep.,  157.  It  was  conceded  thftt;  by  the  oommon  law, 
the  wvkw  i»  dfowabfe  of  i^  the  real  estate  of  whieb  her 
husband  was  seised  during^  tibe  eov^ure,  with  some  tkw  ex- 
ceptbns  iiiapplidiUie  t»  this  coimtiy ;  btt#,  it  wb»  acUed  that 
the  question  whether  fofests^  parks,  and  other  property  ol  a 
similarnaitvre  are alSD exeeptioBS^  seemed  never  to  hava  oc- 
curred, probably  because  tiiere  k  no  unBtaiiea  ift  6raa*  Britain 
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of  any  nm^h  property  held  separately  and  distinct  from  im« 
proved  and  ooHivsted  lands.  Looking  to  the  large  tracts  of 
micttltivnted  territory  owned  by  indiridtials  who  have  no  in- 
tention and  so  meaner  of  improving  them  so  as  to  yield  an 
income  or  annual  product,  the  Court  thought  themselves 
justified  in  holding  them  not  dowable,  and  the  Legislature 
of  Massachusetts  confirmed  that  decision  in  their  Revised 
Statutes,  ch.  60,  sec  12.  The  same  rule  prevails  in  Maine  and 
New  Hampshire  ;  but  if  it  would  be  a  wise  thing  to  adopt  it 
in  this  Province,  that  is  the  duty,  we  think,  of  the  Legislature 
rather  than  of  this  Court 

The  right  to  dower  being  recognized,  the  next  enquiry  is, 
withiQ  what  limits  is  it  to  be  exercised.    The  widow  must 
B9t  eomsRt  wwtff,  bvt  tive  kw  of  waste  must  vary  and  ac- 
commodate itsell  to  the  cireamatances  o£  a^ wild  and  unsettled 
ecHmtry.    One  <^  the  American  Courts  remarks-  thmt  it  would 
be  an  outrage  on  common  sense  U>  suppose'  thai  the  strict 
^igliafc  nrie  is  to  prevail,  and  that  every  thing  that  would  be 
waste  there  is  to  be  so  accounted  here.    A  reasozUtble  use  of 
the  land  for  the  purpose  of  eoltivation,  for  fud  and  for  fenc- 
ing,, must  be  permitted.     The  doetrine  seems  to  me  to  b4 
bttrly  and  lacidly  put  in  the  case  of  J€u:k9on  v.  Btovmsony  7 
Johnson^  227,  where  the  Court  held  in  New  York  that  the 
legal  principle  iliere  and  in  England  h  the  same^  but  that  ill 
the  applicatfon  of  it,  regard  nnxst  be  bad  to  the  situation  and 
ciicnrnstanoes  of  the  two  countries,  that  an  irreparable  injury 
must  not  be  dose  to  the  reversitm,  and  that  the  extent  to 
wfaieh  wood  may  be  cut  befbre  the  tenant  in  dower^  and^  of 
course,  any  person  claiming  under  her,  becomes  guilty  of 
waste,  must  1^  left  to  the  sound  diseretion  of  a  jury,  under 
the  direction  of  the  Court.    The  defendant  in  the  case  in 
lumd  cut  <lown  the  hardwood  in  a  field  of  eight  or  ten  acres, 
wht^  he  feneedand  cultivated  so  as  to  vender  it,  according  to 
ibe  evid^noe^  of  more  value  than  in  its  original  state.    For 
this  euttiag  the  jury  acquitted  him,  but  he  cut  a  valuable 
knoll  and  ofter  trees  outside  the  9^td„  for  sale,  for  which 
damages  were  awarded.    As  the  widow,  having  no  means  of 
ntppott^  and  having^  the  sanction,  tod,  of  Christopher,  her 
brother,  idio  was  also  the  administrator,  authorized  the  cut- 
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ting  by  Haines,  for  which  he  has  paid  her,  we  cannot  but 
regard  this  as  a  hard  action,  but  the  law  being  with  the 
plaintit&,  we  cannot  set  aside  the  verdict  in  their  favor,  and 
must  dischaige  the  rule  for  a  new  trial,  with  costs. 


SOUTHER  ET  AL.  v.  WALLACK 

A  wrlttoB  promiae»  slinied  la  Kota  Beotia,  to  ptj  a  oortaia  ram  of 
In  United  BtatM  omreDcy,  it  •  promiMory  note. 

A  TwdicCfv  ptelotiff  fer  t9870,  "with  laterwt," is  a  vwdtot on  whieh  JwlgnMBt  maj  ba 
eptored  up,  tbongli  tlie  note  on  whioh  ttie  action  was  liiwicht»  ptjrable  in  Botton»  U.BMipMi- 
iked  BO  imte  of  Interett*— the  imto  of  intereit  at  the  plaoe  of  payment,  at  the  time  of  the  trial* 
to  be  aaoerianed  liy  a  Muter  of  tlie  OoBxi. 

After  a  pramimory  note  hai  been  lead  in  eyidenoe  it  ia  too  late  to  object  to  the  JwaniH 
denoy  of  the  etompe. 

This  was  an  action  to  recover  the  amount  of  two  promissoiy 
notes  for  $1000  and  $2000,  American  currency,  respectively. 
The  common  counts  for  goods  sold,  &c,  were  also  added 
to  the  declaration,  to  cover  the  consideration  for  the  notes. 
Defendant  pleaded  never  indebted,  payment,  denial  of  making 
of  notes,  and  of  presentation,  want  of  stamps,  and  also  a  plea 
setting  out  that  the  notes  were  given  to  cover  the  balance 
of  the  price  of  a  dredging  machine  sold  by  plaintiffi  to  de- 
fendant and  one  Evans,  that  the  machine  was  to  be  capable 
of  doing  certain  work,  but  that  it  could  not  be  made  to  do 
the  work  stipulated,  though  Utige  sums  were  spent  upon  it  in 
repairs. 

A  plea  was  also  added  subsequently,  setting  out  as  a  de- 
fence on  equitable  grounds,  that  the  defendant  had  signed 
the  notes  in  question  solely  as  security  for  Evans,  who  was 
the  only  person  interested  in  the  machine  purdiased,  and  that 
the  plidntifis  gave  an  extension  of  time  to  Evans  without  the 
knowledge  or  consent  of  the  defendant,  and  did  not  take  the 
necessaiy  and  proper  steps  at  the  proper  time  to  recover  the 
amount  of  the  notes  from  Evans.    To  the  plea  alleging  want 
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of  siAtnpB,  plaintiffs  replied,  by  leave,  that  they  were  not 
aware  of  the  law  of  the  Dominion  of  Canada  respecting 
stamps  on  promissory  notes  at  the  time  of  taking  the  notes, 
being  foreigners,  residing  and  doing  business  in  the  United 
StateS)  and  that  as  soon  as  they  became  aware  that  the  notes 
Were  not  sufficiently  stamped,  they  affixed  double  stamps. 

The  cause  was  tried  before  Mr.  Justice  Wilkins,  at  Hali- 
fax, in  April,  1876,  when  a  verdict  was  found  for  plaintiff  for 
81670,  with  interest.  A  rule  nisi  to  set  the  verdict  aside,. 
and  for  a  new  trial,  wa^  taken  out  under  the  Statute  andi 
argued  before  four  Judges,  January  8, 1877. 

Wallace,  in  support  of  rule. — The  verdict  here  should  have* 
been  for  the  defendant    The  notes  were  drawn  in  favor  o£ 
the  firm  of  "  John  Souther  &  Co."    There  is  no  sufficient  proo£ 
who  composed  the  firm.    There  is  no  sufficient  proof  that  the- 
notes  were  properly  presented  for  payment.    The  witness  says^ 
they  were  presented,  but  does  not  say  when  or  how.     The- writ- 
ings declared  on  were  not  notes,  but  simply  agneemente^.  be- 
cause they  were  payable  in  American  Currency,  which  is  un- 
certain.   Byle8  on  Bills,  92,  (lib.  ed.  p.  146) ;  SO  U.  G.,  Q.  A. 
R,  23 ;  g9  U,  G,  Q.  B.  R.,  535l    The  verdict  is  bad  for  uncer- 
tainty, because  it  does  not  show  at  what  rate  the  interest  wa& 
to  be  computed.    The  j«rj  eann^t  give  any  rate  of  interest  they 
choose.    The  jury  should  h&ve  been  instcucted  that  the  interest 
due  on  the  note»must  be  computed  a4  the  rate  in  Boston^ 
where  the  notes  were  payable,  and  proof  ol  that  late  should 
have  been  given  ;.  d  Exch^  23 ;.  Story's  Gomfiict  of  laws,  304,, 
307 ;  Byles  on  Bills,  4S6„SB.  it  Aid.,  308 ;  ^  Campb.,  296. 
Our  own  statute  says^  the  jury  may  give  any  rate  of  interest, 
not  exceeding:  sis  per  cent     The  writ  only  claims   three 
thousand  dollans  damages,  and  if  interest  at  six  per  cent,  were 
added  to  the  value  oi^  the  notes  so  found,  the  sum  would  ex- 
ceed the  amount  claimed.    The  learned  Judge  rejected  a  copy 
of  the  agreement  submitted  by  defendant  and  received   it 
when  afterwards  submitted  by  plaintiffs.    One  or  the  other 
was  improper.    The  fact  that  the  plaintifiis  were  foreigners  is 
no  reason  why  they  should  not  have  known  the  law  and  the 
defective  stamping  of  the  notes.    It  was  not  proved  that  they 
S6 
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were  ifll  agnorant  on  that  point.  S6  U.  C.  Q.  B,  R,  1.  The 
learned  Judge  misdirected  the  jury  on  several  particulars 
which  he  has  not  included  in  his  written  report  of  the  charge. 
The  learned  Judge  refused  to  allow  a  continuance  or  postpone- 
ment of  the  case,  though  a  most  material  witness,  Evans,  was 
out  of  the  3Province,  and  I  was  informed  for  the  first  time  on 
the  very  d»y  of  the  trial,  when  it  was  too  late  to  instruct  new 
Counsel,  that  the  Counsel  I  had  retained,  had  been  previously 
retained,  through  his  partner,  by  plaintiffs'  Attorney.  The 
Judge  misdirected  the  jury  in  several  particulars;  he  directed 
the  jury  to  find  a  verdict  for  tIjjB  plaintiflfe,  leaving  nothing  to 
them.  HUlianrd  on  New  Trials,  254,  and  following  pages ;  ^ 
T,  jR.,  758.  His  report  says  he  "  remarked  upon  the  pleas," 
but  does  not  shew  what  he  told  the  jury  respecting  them.  It 
must  be  taken  that  he  misdirected  the  jury,  from  the  fact  that 
he  does  not  report  what  directions  he  did  give  them.  36  Eiig, . 
X.  &  E.  jR.,  431. 

Meagher,  contra.— Wallace's  interest  in  the  dredge  com- 
menced, on  his  own  evidence,  before  the  writ  was  issued. 
The  plea  that  Wallace  was  merely  a  surety  "was  not  pleaded 
till  two  years  after  the  writ  issued,  and  a  few  days  before 
trial.  The  plaintiffs  pix)ved  that  the  machine  worked  well. 
The  evidence  as  to  presentment  is  that  "  the  notes  were  pre- 
sented at  plaintiffs'  office  and  dishonoured,"  which  is  sufficiently 
clear,  unless  explained  away  on  cross-examination,  which  was 
mot  done.  It  is  in  evidence  that  W^allace's  name  was  on 
dittfts,  etc.,  previously  given  for  the  same  debt,  and  it  is  not 
.proved  that  he  signed  these  notes  as  surety.  It  is  in  evidence 
that  defendant  conducted  the  whole  business,  that  he  asked  to 
'be  .allowed  to  renew  notes,  and  to  pay  money  on  account  of 
the  transaction.  The  only  evidence  of  time  being  p^ven  to 
Evans  is  not  sufficient  to  release  the  defendant,  as  it  merely 
amounts  to  this,  that  the  plaintiffs  did  not  press  him.  As  to 
the  objection  that  the  notes  declared  on  are  not  notes,  because 
payable -in  American  currency,  that  should  have  been  ground  of 
demurrer,  and  is  not  a  good  objeetioa^  CkUty  on  BilU,  (8  Ed.) 
153 ;  Bylss  on  BUlSy  '580.  As  to  stamps,  it  is  queatioiiaUe 
whether  lit  ^wag  meceesary  at  all  to  stamp  these  notes  to  be  paid 
in  Boston:;  the  defendants,  f oreignens,  are  not  to  be  prejudiced. 
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7  Hurlst.  &  Norm.  60.  As  to  interest,  the  case  cited,  9  Exek„ 
25,  shews  that  interest  is  to  be 'T*omputed  at  the  rate  charge* 
able  in  the  place  where  the  note  is  made.  If  plaintiffs'  repli- 
cation is  not  good,  defendant  should  have  demurred.  The 
evidence  under  it  was  received  without  objection.  Bylea  on 
BiUs,  sec.  116.  The  learned  Judge  put  certain  questions  to 
the  jury  in  wiiting,  which  were  returned  by  the  jury. 

{WaUace, — I  object  that  these  questions  are  not  in  the 
Judge's  report,  and  cannot  be  conwdered  by  the  Court) 

Meagher. — There  is  no  pixx)f  that  the  giving  of  time  to 
Evans  was  without  Wallace's  consent  The  defendant's  story 
as  to  his  suretyship  was  so  improbable  that  the  jury  were 
justified  in  disbelieving  it  The  complaints  that  no  contin- 
uance or  postponement  w&s  granted  are  not  to  be  considered 
here. 

Tliompson,  in  reply.— Cites  9  Johns.  190, 194;  5PowM,  106,; 
HUliard  on  New  Trials,  412.  The  question  is  not  whether 
evidence  that  has  been  received  was  material,  but  whether  it 
influenced  the  jury.  Taylor  on  Evid.,  sec.  1493.  1489.  As  to 
stamps,  see  S3  U,  C.  Q.  B.,  22  ;  ^5  U.  C,  Q.  A,  184.  There  is  a 
variance  between  the  notes  and  the  declamtion,  and  if  it  may 
be  held  that  the  notes  payable  in  Boston,  "  in  currency,"  were 
payable  in  Dominion  currency,  then  the  variance  is  all  the 
more  important;  the  declaration  alleges  that  they  were  pay- 
able in  United  States  currency.  Byles  on  BiLla,  396.  The 
letters  to  Evans,  tendered  by  the  defendant  and  rejected, 
would  have  proved  that  Evans  was  the  sole  principal  and 
treated  as  such  by  plaintiffs.  6  T  it,  414,  as  to  stamps;  4 
T.  R,  466, 

Smith,  J.,  now  (April  2nd,  1877,)  delivered  the  judgment  of 
the  Court : — 

This  is  aa  action  breught  upon  two  joint  and  several  prom- 
issory notes,  dated  the  il5th  October,  1873,  made  by  the 
defendant  and  one  Thomas  Evans,  by  which  they  promised 
to  pay  to  the  order  of  the  plaintiffs,  at  their  ofBce  in  Boston, 
in  the  United  States,  the  respective  sums  of  SIOOO  and  S2000, 
tJniied  ^'States  currency.     It  was  tried  before  Mr.  Justice 
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WiLKiNS  at  Halifax,  and  a  verdict  given  for  the  piaintifl&  for 
$2670,  with  interest  A  rule  nm,  embodying  sixteen  grounds 
and  extending  over  a  sheet  of  foolscap  paper,  was  taken  out 
under  the  Statute,  to  set  said  verdict  aside,  which  was  argued 
before  the  Court  in  Banc  on  the  8th  of  Jany.  last. 

The  grounds  taken  at  the  ai^ument,  and  which  I  think  are- 
the  only  ones  necessary  to  consider,  were, — 

1.  That  there  was  no  proof  of  the  partnership  of  the 
plaintiffs. 

2.  That  the  notas  declared  on  had  not  the  character  of 
promissory  notes,  bub  were  merely  agreement. 

3.  Rate  of  interest  not  found  by  the  jury. 

4.  That  the  question  of  suretyship  raised  by  defendants'* 
added  plea  was  not  left  by  the  learned  Judge  to  the  jury. 

5.  If  the  notes  declared  on  could  be  held  to  be  promissory^ 
notes,  they  were  not  properly  stamped.. 

6.  The  improper  rejection  of  evidence  by  the  Judge. 

I  think,  with  reference  to  the  first  point,  that  there  is  suffi- 
cient evidence  of  the  paitnership  of  the  plaintiffs,  if  such  were 
necessary  to  be  proved,  but  the  case  of  Allen  et  al  v.  Mc- 
Naughtony  4  Allen,  N,  B.,  234,  clearly  establishes  that  such 
proof  was  unnecessary.  The  second  point  raises  a  much  more^ 
important  question,  touching  the  character  of  the  instruments 
declared  upon,  for  if  they  are  simply  agreements,  as  contended 
by  the  defendant's  counsel,  there  might  be  some  weight  in  the 
contention  of  their  being  without  consideration  on  the  face  of 
them.  I  cannot,  however,  upon  reviewing  the  authorities  on 
the  subjeot,  come  to  this  conclusion.  The  cases  cited  do  not 
sustain  the  position.  Nothing  can  be  clearer  or  more  indis- 
putable than  that  a  promise  to  pay  a  certain  sum  of  monejr 
in  "  good  East  India  Bonds,"  or  in  "  cash  or  Bank  of  Eng- 
land notes,"  or  "  foreign  bills,"  or  in  **  current  bank  notes,"  is 
not  a  good  promissory  note.  (See  Story  on  Promissory  Notes; 
sec.  18.)  So  must  the  promise  be  one  to  pay  money  only. 
But  the  same  author,  in  sec.  17,  says,  "  provided  the  note  be 
for  the  payment  of  money  only,  it  is  wholly  immaterial  in  the 
money  or  currency  of  what  country  it  is  made  payable.  It 
may  be  made  payable  in  the  money  or  currency  of  England, 
^v  France,  or  Spain,  or  Holland,  or  Italy,,  or  of  any  other 
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conntryf  and  Clarke  on  Bills  of  Exchange,  p.  81,  lays  down 
the  same  principle,  and  adds :  "  A  note  made  in  New  Bruns- 
"  wick,  payable  there  in  Unitt-d  States  currency,  is  a  promis- 
"••  sory  note,  and  may  be  recovered  upon  as  such." 

Although  there  does  appear  to  have  been  some  evidence 
wanting  to  establish  the  rate  of  interest  which  the  jury  were 
entitled  to  give  by  way  of  damages,  the  notes  being  payable  in 
Boston,  and  no  contract  as  to  interest  appearing  on  the  face 
of  them,  yet  I  mast  presume  that  the  learned  Judge,  with 
whom  the  duty  lay  of  instructing  the  jury  with  regard  to  the 
legal  principles  by  which  they  were  to  be  governed,  did  thus 
instruct  them,  and  I  can  see  no  diflSculty  in  a  judgment  being 
entered  for  plaintiffs  for  interest  within  the  scope  of  their 
claim  in  the  declaration,  the  legal  rate  thereof  at  Boston,  at 
,  the  time  of  the  trial,  to  be  referred  to  a  Master  of  the  Su- 
preme Court  to  ascertain. 

The  fourth  ground  I  have  noted,  viz. :  that  the  question  of 
the  defendant*  suretyship  was  not  submitted  to  the  jury,  I 
think  presents  no  difficulty.  I  cannot  gather  from  the  learned 
Judge's  charge  whether  he  addressed  them  especially  upon 
this  point,  but  we  find  that  he  put  to  them  three  written 
questions,  which  we  are  infonned  were  answered  favorably  to 
the  plaintiffs,  one  of  which  was  as  follows : — "  Was  Wallace 
when  he  gave  the  notes  in  question  a  mere  surety  for  Evans, 
and  had  he  no  interest  in  the  rnachinery  ? "  This  question 
was  important,  inasmuch  as  it  was  an  essential  fact  to  be  es- 
tablished by  the  defendant  in  connection  with  his  first  added 
plea,  in  which  he  asserts  his  connection  with  said  promissory 
notes  to  have  been  as  surety  for  Evans  only,  and  that  plaintiff 
gave  to  Evans  time  to  pay  the  same,  and  thereby  discharged 
him  (Wallace)  from  all  liability.  If,  indeed,  the  learned 
Judge  had  omitted  to  put  this  question  to  the  jury,  I  fail  to 
see  how  it  could  have  affected  the  result,  as  on  a  careful 
perusal  of  the  evidence  I  can  find  no  proof  of  such  time  hav- 
ing been  given  to  Evans  as  would  operate  as  a  release  in  law 
of  the  defendant,  although  he  might  have  signed  the  notes  for 
the  accommodation  of  Evans,  and  have  done  so  within  the 
knowledge  of  the  plaintiffs.  Story  on  Promiaory  Notes,  sec. 
413,  lays  it  down  that  "if  there  be  a   valid   agreement. 
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(that  is,  one  founded  on  a  valuable  consideration  and  opera-- 
tive  in  point  of  law,)  between  the  maker  and  the  holder, 
whereby  the  holder  agrees  to  give  credit  to  the  maker  of 
the  note  after  it  is  due,  or  whereby  the  payment  is  postponed 
to  a  future  day,  as  this  agreement  is  made  without  the  con- 
sent of  the  endorsers,  they  will  therefore  be  absolved  from  all 
obligation  to  pay  the  debt ;"  and  in  sec.  415  I  find  it  stated 
by  the  same  author  that,  "  if  the  agreement  be  without  any 
consideration,  there  the  agreement  will  not  operate  as  a  dis- 
charge of  the  endorsei-s."  And  in  the  case  of  Philpot  v. 
Binant,  4  Bing.,  717,  719,  721,  Best,  C.  J.,  said  "the  time  of 
payment  must  be  given,  by  a  contract  binding  on  the  holder 
of  the  bill ;  a  contract  without  consideration  is  not  binding 
on  him  ;  the  delay  in  suing  under  such  a  contract  is  gratui- 
tous ;  notwithstanding  such  contract  he  may  proceed  against 
the  acceptor,  when  he  pleases,  or  receive  the  amount  of  the 
bill  from  the  drawer  or  endoreer."  In  the  light,  therefore, 
of  these  authorities,  I  can  find  nothing  in  the  evidence  given 
at  the  trial  which  would  release  the  defendant,  although  he- 
were  a  mere  surety  for  Evans,  from  his  liability  on  the  notes,, 
as  he  contended  for. 

The  fifth  ground  I  have  mentioned  as  urged  upon  the 
Court  at  the  argument,  with  reference  to  the  insufficiency  of 
the  stamps,  I  apprehend  to  be  also  untenable.  Beyond  doubt 
the  notes  in  question  only  became  such  in  eflfect,  and  by  oper- 
ation of  law,  when  they  were  received  by  the  plaintiffs  in 
Boston ;  vide  Chajnaan  v.  Cottrel,  3  H.  &  C,  865.  They 
were  likewise  made  payable  there,  and  consequently  are 
goveraed  by  the  law  of  that  country.  It  is  true,  as  a  general 
rule  of  the  common  law,  that  contracts  are  to  be  deemed  such 
in  reference  to  the  place  where  they  are  made,  but  not  when 
they  are  positively  to  be  performed,  or  paid,  elsewhere. 
Story  on  Promissory  Notes,  sec,  165,  says,  "when  the  con- 
tract is,  either  expressly  or  tacitly,  to  bo  performed  in  any 
other  place,  then  the  general  rule  is,  in  conformity*  to  the 
presumed  intention  of  the  parties,  that  the  contract,  as  to^  its 
validity,  nature,  obligation,  and  interpretation,  is  to  be  gov- 
erned by  the  law  of  the  place  of  performance."  The  same 
author  recognizes  the  doctrine  in  his   work  on  Conflict  of 
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Laws,  sec.  280.  Don  v;  Lippmamn,  5  CI.  &  Fin.,  1,  13,  19,  i» 
also  a  case  in  point ;  and  in  the  9th  edition  of  Chitty  on  Con- 
tracts,  p.  91,.it  is  laid  down,  "  that  contracts  are  also  to  be 
considered  according  to  the  place  where  they  are  to  be  exe- 
cuted ;"  and  he  cites  Robinson  v.  Bland,  1  W.  Bl,  256,  259. 
and  Oihbs  v.  Freemont,  9  Exch.,  25.  In  Rothschild  v.  Currie^ 
1  Q.  B.,  45,  it  was  held  that  a  bill  of  exchange  payable  in 
France  was  a  foreign  bill,  although  it  was  actually  made  in 
England,  and  was  governed  by  the  laws  of  France.  The 
authority  of  this  case  has  been  questioned  as  irreconcilable 
with  the  decision  of  the  Privy  Council  in  Allen  v.  KemMe,  6 
Moore,  P.  C.  C,  314,  but  in  HTirschfeld' v.  Smith,  L-  R.,  1  C.  Pj, 
340,  the  law  laid  down  in  the  former  case  was  adopte4f  ^^^  it 
is  fully  recognized  in  Bifles  on  Bills,  p.  396.  With  this  law 
before  roe,  I  can  come  tO'  no  other  conclusion  .than  that  the 
learned  Judge  was  righi  in  the  vilF^w  he  took  of  the  objection 
to  the  sufficiency  of  the  stamps.  There  is  another  difficulty 
which,  to  my  mind,  besets  the  defendant  in  reference  to  this 
portion  of  his  defence:  It  is  a  clear  rule  in  England  that  an 
objection  to  the  want  or  insufficiency  of  the  stamps  must  be 
taken  at  the  earliest  possible  moment ;  Roscoe's  N.  P„  (13th  Ed., 
244.  "  The  rale  is,"  says  that  author,  "  that  after  proof  of  the 
due  execution  o£  an  instrument,  it  lies  on  the  opponent  to  point 
out  any  objection  to  the  stamp;"  and  also,  at  the  same  page,  it 
is  stated  that»  "  the  objection  must  be  made  before  the  paper 
is  read  in  evidence."  And  vide  Foss  v.  Wagner,  7  Ad.  &  El., 
116;  Robinson  v.  Lord  Vernon,  7  C.  B.,  N.  S.,  235,  and 
Tdsey  on  Stamp  Laws,  320.  The  minutes  in  this  case  show 
that  the  notes  were  read  before  the  objection  to  the  suffi"- 
ciency  of  the  stamps  was  raised,  and  therefore  it  was  too  late,, 
according  to  these  authorities  and  the  decisions  of  our  own 
Court. 

I  cannot  but  regard  the  finding  of  the  jurj',  upon  the  ques- 
tions submitted  to  them,  as  conclusive  against  the  defendant 
and  justified  by  the  evidence,  and,  as  I  am  bound  to  take  the 
learned  Judge  s  charge  as  coiTectly  reported  by  him,  I  do  not. 
see  any  reason  for  disturbing  the  verdict,  either  on  the  ground 
of  misdirection  or  of  the  improper  rejection  of  evidence.  I 
think,  therefore,  the  rule  to  set  aside  the  verdict  must  be 
discharged. 
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Where  plaintiff  was  injured  by  an  explosion  of  gat  in  defendant  Company'a  mine,  < 
sioiied  Ity  an  erroneous  plan  of  tlie  workings,  bat  it  was  not  proved  that  the  Compaoy 
t  ad  employed  inoompetent  men  to  superintend  the  mining,  and  plaintiff  was  not  employed 
under  any  special  afpreement. 

Bill,  that  he  oould  not  maintain  an  action  against  the  Company  for  the  injury. 

This  was  an  action  by  a  workman  for  injuries  caused  by 
an  explosion  of  gas  in  the  pit.  The  defence  principally  relied 
on  was  that  the  injury  was  sustained  at  the  hands  of  a  fellow 
workman,  and  that  the  defendants  were  not  responsible. 

The  c^iuse  was  tried  before  Mr.  Justice  Smith,  at  Pictou, 
%m\  a  verdict  found  for  the  plaintiff,  damages,  $100. 

A  rule  to  set  the  verdict  aside  on  the  grounds  of  misdirec- 
tion, that  it  was  against  law  and  evidence,  and  on  the  grounds 
taken  at  the  trial  on  motion  for  non-suit,  was  argued  in 
JanTiaiy,  1877. 

Itigby,  Q.  C,  in  support  of  rule. — The  whole  question  tnms 
t(pon  the  legal  principle  that  the  master  is  not  liable  to  his 
servant  lor  damages  resulting  from  the  acts  of  fellow  servants. 

The  only  question  put  by  the  Judge  was  whether  Mr. 
Simpson,  the  manager,  did  not^tand  as  it  were  in  the  place 
of  the  Company.     That  was  a  misdirection. 

All  the  Company  had  to  do  was  to  get  a  competent  man. 

(Young,  C.  J. — There  can  be  no  doubt  that  all  these  were 
competent  men.) 

The  Company  sent  to  Scotland  to  get  a  specially  qualified 
man  in  view  of  the  recent  accident. 

Simpson  swore  that  he  had  no  interest  in  the  Ccnnpany  at 
all.  He  also  knew  Dunn,  who  was  a  competent  manager. 
Purvis  also,  the  underground  foreman,  was  a  competent  man. 

(DesBarres,  J. — They  were  all  competent  men,  acting  on 
an  improper  plan.     Who  was  responsible  for  that  plan  ?) 

It  is  pi'obable  that  it  was  made  by  Dunn  himself,  with  the 
assistance  of  Robinson. 

In  the  new  openings  they  assumed  that  the  plan  was  right 
It  was  necessary  for  them  to  open  the  new  shafts  as  early  as 
posiiible.     It  would  have  taken  years  for  the  gas  to  get  out  of 
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the  old  slope  in  the  natural  way.  Mr.  ^mpeon  took  the 
prudent  plan  of  opening  a  new  slope,  intending  to  lower  it 
into  the  old  one,  and  relying  on  the  plan  that  he  found.  Cites 
Campbdl  v.  Gen.  Mining  Ass'n  ;  Alhro  v.  Coal  Co. ;  6  CvsK, 
75 ;  16  a  A,  N.  S.,  669 ;  L  A,  8  Q.  A,  33;  L.  R,  1  H.  i., 
Scotdi,  326 ;  L,  R,  10  Q,  A,  62. 

The  cases  cited  establish  the  fact  that  Simpson  was  here 
the  fellow  servant  of  the  plaintiff,  within  the  meaning  of  the 
rule  stated.  The  distinction  attempted  between  the  manager 
as  vice-principal  and  the  other  workmen  is  destroyed  by 
these  cases. 

Graham,  contra. — It  is  admitted  that  there  is  negligence, 
and  it  is  immaterial  whether  it  is  that  of  Simpson  or  of  the 
Company.  There  was  no  doubt  about  negligence  in  the  case 
of  the  "Atlantic."  Negligence  is  perfectly  consistent  with  in- 
nocence. Ignorance  of  the  circumstances  and  consequences 
is  not  a  sufficient  justification. 

If  Simpson  is  not  negligent,  then  who  is  ? 

There  is  negligence  on  the  part  of  the  defendant  Company. 

If  the  plan  could  have  been  traced  into  Dunn's  hands,  it 
might  be  then  considered  that  the  negligence  was  that  of  a 
fellow  workman. 

The  Company  cannot  escape  by  saying  they  had  a  wrong 
plan,  a  plan  made  by  themselves  and  which  they  had  adopted. 

The  jury  found  that  Simpson  was  guilty  of  negligence  in 
not  having  a  proper  plan  ;  i.  e.,  that  the  Company  had  not  a 
proper  plan,  for  the  wording  is  immaterial.  They  were  guilty 
of  negligence  in  having  this  incorrect  plan,  which  was  in  the 
hands  of  their  Vice-President.  The  Vice-President  handed 
that  plan  to  Mr.  Simpson,  and  he  went  by  it.  That  is,  there- 
fore, the  negligence  of  the  Company. 

(WiLKiNS,  J.— Would  the  plaintiff,  if  suspecting  danger  and 
desiring  to  guard  against  it,  have  referred  to  this  plan  ?  That 
is  a  material  considei-ation.) 

Cases  have  been  cited  by  Mr.  Rigby  of  the  Superintendent, 
Engineer,  Manager,  with  particular  duties,  &c  But  there 
must  be  a  limit.  If  he  has  the  power  of  employing  and  dis- 
charging servants,  he  is  not  a  fellow  laborer.     Sherman  d: 
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Redfidd  on  Negligence,  sec  103 ;  76.,  sec.  89.  Cites  Engley  v. 
Mcllreith.  The  position  of  the  manager  here  is  essentially 
different  from  that  of  the  parties  under  the  English  decisions. 
He  has  greater  powers.     He  is  an  agent. 

The  Nova  Scotia  case,  Campbell  v.  Tke  Gen.  Mining  Assn 
Co.,  is  not  this  case  at  all.  The  difference  is  between  a  fore- 
man and  a  manager. 

(WiLKiKS,  J. — Should  the  workmen  have  used  the  safety 
lamps  ?) 

There  was  no  gas  in  number  4  where  plaintiff  was  working, 
and  lamps  were  not  needed  and  were  not  used.  The  duty  of 
determining  the  use  of  the  safety  lamp  is  that  of  the  under- 
ground manager. 

If  a  Company  can  get  out  by  .saying  that  they  had  a  plan 
in  their  possession,  maJe  by  themselves,  which  was  defective, 
no  Company  could  be  held  liable ;  Smith's  Master  and  Ser- 
vant, 208. 

There  is  evidence  to  show  that  the  men  in  the  new  pit 
heard  the  shots  and  the  boxes  running  in  the  old  one,  which 
showed  that  they  were  pretty  near,  and  should  have  put  the 
manager  on  his  guard. 

(WiLKiNS,  J. — If  you  can  show  that  tliis  plan  was  drawn 
by  an  incompetent  pereon,  as  may  be  argued  f lom  the  evi- 
dence of  Simpson,  then  you  attach  a  liability  to  the  Company. 

McDonald,  J. — It  is  for  the  defendants  to  prove  that  the 
plan  was  made,  by  Simpson,  a  fellow  servant,  as  that  is  their 
defence.) 

The  servant  undertakes  the  risk  of  all  ordinarj-  accidents, 
but  this  is  extraordinary  and  not  to  be  anticipated  ;  SmitftSf 
Master  and  Servant,  212,  205. 

Henry. — The  incompetency  may  be  judged  of  by  the  event. 
The  plan  has  absolutely  misrepresented  the  position  of  the 
works.  It  is  not  a  plan  made  all  at  the  same  time.  It  is 
equivalent  to  entries  in  a  book.  It  is  -the  only  guide  thoy 
have  to  prevent  explosions.  It  is  testified  that  this  is  a  very 
extraordinary  variation. 

This  plan  is  not  to  be  attributable  to  any  particular  en- 
gineer.    It  is  in  the  oflSce  of  the  Company,  and  it  is  the  duty 
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of  the  manager,  or  of  him  who  has  the  supreme  control  of  the 
works,  to  provide  a  plan.     It  is  the  work  of  the  Company. 

Is  not  the  fact  of  the  gross  incorrectness  of  the  plan  an  evi- 
dence of  incompetence? 

The  Vice-President  takes  this  plan,  which  has  nothing- 
about  it  to  authenticate  it,  and  gives  it  to  Mr.  Simpson  to> 
work  the  mine  on.  There  is  nothing  to  show  that  any  steps 
were  taken  to  ascertain  whether  the  plan  was  correct  or  not. 
The  Company  has  two  duties  to  perform  ;  to  provide  suitable- 
outfit  and  machinery,  and  also,  to  provide  suitable  workmen . 
The  plan,  which  is  a  part,  of  the  outfit  of  the  mine,  is  proved 
to  be  absolutely  incon-ect. 

R^gf^i  Q.  G'7  in  reply — ^Refers  to  Shervian  Jk  Redfidd.  The 
American  doctrine,  except  in  Massachusetts,  does  not  go  nearly 
as  far  as  the  English  cases.  The  contrary  rule  prevails  in 
Massachusetts.  The  text  and  note  show  that  the  dictum  relied 
upon  is  not  English  law.  The  distinction  in  favor  of  the 
plaintiJBT  in  the  case  of  negligence  of  a  manager  is  not  sustained 
by  the  English  cases.  Compare  Sherman  it  Redfidd,  103, 
cited  contra,  with  Howdls  v,  London  Sted  Co,,  L.  R,  10  Q.  B., 
65,  to  show  the  entire  distinction  between  the  Ameiiean  and 
the  English  principle  as  to  the  manager  or  vice^rincipal 
being  a  fellow  servant. 

The  jury  find  that  the  negligence  is  that  of  Mr.  Simpson, 
and  that  is-  the  only  question.  The  fact  of  a  plan  being  handed 
to  Simpson  by  Mr.  Sudden  has  nothing  strictly  to  do  with 
the  Bcwbtter  according  to  the  verdict.  The  sole  question  under 
the  verdici  is  whether  Simpson  is  competent,  of  which  there 
is  abundant  proof. 

If  we  have  to  go  upon  the  plan  there  is  evidence  as  to  where 
it  came  from.  It  was  made  by  Mr.  Dunn,  a»  stated  to- 
Simpson  by  the  Vice-President. 

The  only  point  is  whether  Simpson  is  such  a  fellow  servant 
that  the  Company  are  exempt.  The  jury  have  put  the  negli- 
gence upon  Simpson  and  the  verdict  therefore  cannot  stand. 

WiLKlNS,  J.,  now,  (April  2nd,  1877,)  delivered  the  judgment 
of  the  Court : — 
The  plaintifl*,  whose  suflerings  in  body  and  purse  for  an  ae- 
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•cidentJtWat  occurred  while  he  was  employed  as  a  servant  in 
defendant*  coal-mines,  I  sincerely  i-egret  and  commiserate,  ob- 
Ttained  a  ^verdict  with  SlOO  damages  against  the  defendant 
company  in  a  cause  that  was  tried  before  my  brother  Smith, 
at  Pictou.  It  is  sought  to  be  set  aside,  among  other  grounds 
not  necessary  to  be  referred  to,  because  it  was  against  law  and 
evidence.  The  plaintiff  does  not  appear  to  have  been  guilty 
of  any  negligence  or  other  default  whatever,"  still  less  of  anj^ 
■such  that  conduced  to  the  disaster, — escape,  ignition  and  ex- 
plosion of  gas, — while  he  was  engaged  in  tke  faultless  per- 
formance of  the  perilous  duties  of  his  statixdn.  He  worked, 
however,  under  no  special  contract  with  the  defendant  com- 
pany, and  not  otherwise  than  as  a  servant  retained  and  em- 
ployed by  managers  of  the  company,  who,  although  superior 
to  himself  and  he  subordinate  to  them,  were  in  the  eye  of  the 
law  his  fallow  servants.  The  case  presents,  in  my  opinion, 
-strong  grounds  for  believing  that  a  predecessor  of  him  who 
was  the  Manager  of  the  Mines  at  the  time  of  the  accident, 
^vho  himself  fell  a  sad  victim  to  an  explosion  at  these  same 
mines,  and  would  appear  to  have  l^en  thoroughly  competent 
to  perform  the  work  for  which  he  was  employed,  had  never- 
theless failed  in  the  exercise  of  skill  in  a  particular  discharge 
*&{.  his  duty,  which  failure,  in  its  results,  conduced  to  the  cat- 
astrophe. That,  I  say,  might  be  inferred  from  the  evidence. 
It  would  be  too  much  to  say  that  it  could  be  conclusively  in- 
ferred from  the  testimony.  But  assume  such  to  have  been 
the  fact,  or  that  want  of  skill,  or  of  prudence,  or  of  judicious 
protecting  management  were  proved  to  have  existed  on  the 
part  of  any  servant  of  the  Company,  high  or  low,  that  tended 
to  bring  about  the  injury  sustained  by  the  plaintiff,  the  verdict 
cannot  be  sustained  so  long  as  Wilson  v.  Mei^^y,  1  H.  L.  Sc., 
326,  decided  by  the  highest  tribunal  in  England,  furnishes  the 
rule  of  law  to  govern  such  a  case  as  this.  It  embraces  this  case 
within  its  principles  and  almost  in  terms  provides  for  the  deci- 
sion of  it.  As  the  Company  is  not  proved  to  have  selected  for 
the  management  of  its  affairs  any  person  under  whom  plaintiff 
worked  who  was  incompetent  for  what  he  assumed  to  perform, 
and  as  this  plaintiff  is  not  employed  under  any  special  agree- 
ment made  between  him  and  the   Company  directly;    the 
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merdict  must  be  set  aside  and  the-  ruler  be  made  absolute,  in 
the  usual  way  with  costs. 

Young,  C.  J.,  expressed  a  strong  €>pinion  that  Companies^ 
in  such  cases  sh#uld  be  liable. 


GIDNEY  FT  AL.  r.  TITUS. 

One  J.  B.ffto  old  mfto,  with  a  wifeaod  daughter,  Ix'tb  wholly,  or  nearly,  blind,  and  two  In- 
flint  children,  being  unab'e  to  sapport  himseir  and  family,  oonreyed  all  his  property,  real 
and  peraonal,  except  a  few  shevp,  K>  tiae  plaint' ffla,  his  sou  and  soD^ln-law.  nn  condition  of 
their  supporting  h  mself  and  family.  The  defendant,  who  was  at  the  time  of  the  malting  of 
this  assignment,  a  creditor  for  a  small  amount,  obtained  a  judgment  and  toolc  under  execa- 
tioo  a  pair  of- oxen  included  in  tbis  assignment.  To  pkiintifrs  action  of  trover  defendant* 
pleaded  fraud,  and  the  jury,  hating  liad  the  question  of  fraud  fairly  put  to  them  at  the  trial,. 
fdund  for  plaintlfb,  negativing^  fraud.. 

Hdd^  that  the  rerdlet  could  not  be  disturbed. 

This  was  an  action  ^f  trover,  tried  st  Digby,  in  September,, 
1876,  before  Mr.  Justice  McDonaldi  The  action  was  brought 
to  recover  damages  for  a  pair  of  ossen  seized  by  the  defendant, 
and  sold  under  an  execution  in  a  suit  brought  by  the  defend- 
ant against  one  James  Robinson:  The  defence  relied  uponi 
was  that  Robinson,  being  indebted  to  the  defendant,  had 
fraudulently  assigned  all  the  goods  to  the  plaintiffs.  The  jury 
found  for  the  plaintiffs,  and  a  rale  nisi  to  set  the  verdict  aside^ 
was  argued  during  the  term  of  1876-7. 

Thompeon,  in  support  of  rule. — Although  the  verdict  of  the* 
jury  is  against  us,  yet  wb  contend  that  there  was  fraud  on  the* 
part  of  plaintiff  here,  on  his  owm  evidence.  Cites  1  SmWi^i 
L.  C.y  Twyne's  case,  notes. 

Harrington,  contra  Twyne's  case  only  goes  so  far  as  to» 
shew  that  these  circumstances  are  a  badge  of  fraud,  to  be  left 
to  the  jury.  The  defendant  reserved  enough  to  pay  this  debt. 
He  could  have  set  up  all  this  property  at  auction  and  disposed! 
of  the  money.  There  certainly  was  consideration  for  the 
transfer  in  the  agreement  of  the  assignee  to  support,  not  the^ 
9ld  man,  though  o^er  70  yeans  of  age,  but  his  blind  family. 
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Young,  C.  J.,  now,  (April  2nd,  1877,)  delivered  the  judg- 
ment of  the  Court : — 

The  plaintiffs,  the  son  and  aon-ia-law  of  James  Robinson, 
an  old  man,  with  a  wife  and  daughter,  both  nearly  or  wholly 
blind,  and  two  infant  children,  whom  he  was  unable  to  sup- 
port, agreed  to  move  into  his  house  and  maintain  the  family 
upon  the  father  making  over  to  them  all  he  possessed,  which  he 
did,  by  deed  and  delivery.  This  was  held  by  the  jury,  after 
a  charge,  to  which  no  exception  could  be  taken,  to  be  a  fair 
and  honest  transaction,  although  it  defeated  a  creditor  for  a 
small  amount,  who  afterwards  obtained  a  judgment  and  sold 
a  pair  of  oxen  that  had  been  delivered  to  the  plaintiffs.  The 
defendant's  counsel  insisted  that  all  the  badges  of  fraud  in 
Twyne's  case  were  here,  and  certainly,  so  clean  a  sweep, 
although  the  value  was  but  little,  is  a  dangerous  precedent. 
But  the  point  is,  what  are  we  to  say  to  a  venlict  with  a  jury 
duly  warned  and  instructed,  and  the  Judge  approving  of  their 
decision?  Modern  verdicts  have  disregarded  every  one  of  the 
l^adges  of  ifcaud  in  succession,  and  been  upheld.  May^  in  his 
^treatise  on  the  statutes  of  Elizabeth,  fol.  106,  says  truly, 
'*'  Each  case  has  to  be  decided  pretty  much  on  its  own  merits, 
and  on  the  opinion  of  the  Court  or  jury  on  the  particular  cir- 
cumstances." The  note  to  Martindale  et  al.  v.  Booth,  3  B.  &  Ad, 
498,  which  I  looked  upon  as  a  pole  star  during  the  last  twenty 
years  of  my  own  practice,  shows  the  gradual  modifications  of 
the  old  rule.  Continued  possession  was  no  longer  held  con- 
clusive. Secrecy,  it  was  said,  was  a  great  badge  of  fraud,  but 
no  conclusive  proof.  The  whole  matter,  said  Lord  Tenterden, 
of  possession,  is  to  be  left  to  the  jury  as  a  question  of  good  or 
bad  faith.  For  these  reasons,  and  not  because  a  few  sheep 
were  reserved,  or  the  debt  was  small,  I  concur  with  uiy  learned 
4»rethren,  though  with  some  misgivings^  in  discharging  the  rule 
ior  a  new  trial. 
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In  re  a.  MOONET.  Insolvent. 

When  Ml  bi-olvent  hud  not  kept  an  acoonnt  iiook  nhowinfl:  hi*  reeeiptnand  ditbnnemento 
of  msti.  aad  the  Judne  of  tlie  County  Court  uranted  h  m  a  dinrhurne  of  the  seccmd  cIhm, 
iiwpeudi^g  It  for  four  months ;  on  appeal,  the  diicharge  waa  couflr  .  ed,  but  suapended  for 
an  add  tioiial  (teriod  of  four  months. 

Wiuciss.  J.,  d  weiitin|(,  held  that  mh:.  101  of  the  loaohent  Act  of  IL800  made  It  Impera 
tire  on  the  Court  to  refuse  the  disch  trge. 

Thifj  was  an  appeal  from  a  decision  of  Joonstone,  Judge 
in  Insolvency,  suspending  the  discbarge  of  Andrew  Mooney, 
an  insolvent,  for  four  months,  and  mak:ng  it  of  the  second 
class.  The  appeal  was  taken  out  by  creditors,  who  contended 
that  the  insolvent  was  not  entitkd  to  a  discharge  at  all,  on 
the  ground  of  no  proper  lK)oks  being  kept  and  of  reckless 
dealing. 

•  Rigby,  Q,  C,  in  support  of  appeal— As  to  the  question  of 
books,  quotes  sec.  101,  Insolvent  Act  of  1869,  also  sec.  105  ; 
Bwnip  on  Bankruptcy,  610.  Considering  his  position,  insol- 
vent dealt  largely  in  notes  and  had  a  large  bank  account 
His  books  are  the  only  thing  to  show  the  state  of  his  business, 
and  these  he  does  not  keep.  A  suspension  of  his  discharge 
for  two  or  three  months  is  no  punishment. 

The  two  objecting  creditor  swear  in  efTect  that  the  judg- 
ment to  Duffus  was  fraudulent.  Tliis  was  not  contradicted 
by  the  insolvent,  and  Duffus  was  not  called.  The  Judge  as- 
sumed that  the  judgment  was  satisfactory. 

Suilisrlandy  contra. — With  regard  to  the  boofes,  books  were 
kept  sufficient  for  the  business.  A  bank  book  ^&s  pixxiuced, 
showing  the  amount  paid  out,  and  for  what  As  to  authority 
to  suspend  discharge,  cites  sec.  103  of  the  Act  of  1869.  As  to 
books,  cites  In  re  Hodser,  3  DeG.,  McN.  &;  G.,  554-555.; 
Bump  on  Bankruptcy,  624-625.  The  judgment  to  Duflus  was 
given  in  February,  under  pressure,  and  the  assignment  was 
not  made  until  August  No  large  amount  of  pressure  is  ne- 
cessary ;  it  is  enough  to  ask ;  Campbell  v.  J8aiTy,  31  U.  C, 
Q.  B.,  293 ;  also  another  case  on  p.  295 ;  In  re  Wallace,  9  XL 
C,  Q.  B.,  313.    Dufims  was  in  England  wbeo  Mooney  went 
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up  for  discharge,  and  consequently  could  not  be  examined ; 
cites  In  re  Brovm,  DeG.  &  J.,  73. 

Rigby,  Q.  (7.,  in  reply. — ^The  evidence  is  sufficient  to  require 
an  absolute  refusal  of  discharge  under  sec.  101.  If  sec.  101  is 
not  complied  with,  it  is  imperative  that  the  discharge  be  re- 
fused. A  book  must  be  kept  sfuywing  receipts  and  eocpendi^ 
iures.  The  sec.  103  only  applies  where  auch  a  book  has  been 
kept,  but  is  kept  negligently.  Here  there  was  no  such  book, 
and  there  can  be  no  discretion. 

Young,  C.  J.,  now,  (April  2nd,  1877,)  delivered  the  judg- 
ment of  the  Court : — 

The  insolvent,  on  applying  to  the  County  Court  at  Halifax, 
was  opposed,  and  on  his  examination  and  that  of  his  opposing 
creditors,  Bichardson  and  Mason,  the  Judge  granted  him  a 
discharge  of  the  second  class  and  suspended  its  operation  for 
four  months,  which  have  just  expired.  From  this  sentence 
there  is  an  appeal,  as  being  too  lenient. 

He  was  a  builder  on  speculation,  and  made  an  assignment 
on  the  30th  August,  1875,  just  before  the  new  Act  came  into 
operation.    His  real  estate  he  valued  as  worth  $9500  over 
and  above  the  mortgages  on  it,  five  in  number,  amounting  to 
$18,300.    About  $12,000  of  this  sum  was  owing  to  Mr.  James 
Duffus,  and  on  a  foreclosure  we  may  infer  that  a  lai^e  balance 
was  still  due,  for,  on  the  25th  February,  1875,  he  gave  J/r. 
Ihiffus  a  confession  of  judgment  for  $6131.82,  due  for  land 
and  lumber,  which  has  been  settled  or  paid,  Mr.  Duffus  hav- 
ing resumed  possession  of  the  land.     This  judgment  was 
assailed  as  a  fraudulent  preference,  and  it  was  also  objected 
that  the  insolvent  4&bbled  lai^ely  in  accomodation  paper. 
This  last  objection,  sound  as  it  is  in  itself,  comes  with  an  ill 
grace  from  Richardson  and  Mason,  who  had  $6000  to  $8000 
worth  of  that  same  paper;   and  both  parties  having  been 
dosely  examined  before  the  Judge,  and  the  alleged  fraud 
having  been  explained  to  his  satisfaction,  we  are  not  disposed 
to  set  aside  the  deciee  on  these  points. 

The  main  objection  was  to  the  insolvent's  book-keeping, 
and  as  the  Acts  of  1869  and  1875  are  alike  on  this  head,  we 
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quote  from  the  56th  and  57th  section  of  the  latter  Act.     By 
the  £6tb, ''  the  insolvent  shall  not  be  entitled  to  his  discharge 
if,"  among  other  things,  "  he  has  not  kept  an  account  book 
showing  his  receipts  and  disbursements  of  cash,  and  such 
other  books  of  account  as  are  suitable  for  his  trade,"  words 
borrowed  from  the  92nd  sec,  sub-sec.  6,  of  the  Ontario  Insol- 
vent Act  of  1864,  and  which  I  have  not  been  able  to  trace 
farther  back  to  their  source.    They  are  not  derived  either 
from  the  English  or  American  legislation.     By  the  57th  sec- 
tion of  the  Act)  one  of  the  olSences  bringing  the  insolvent 
within  it  is»  *'  negligence  ih  keeping  his  books  and  accounts," 
which  the  Judge,  in  this  case,  has  very  properly  imputed  to 
Mooney*    But  the  applicants  say, — this  is  not  enough,  he  has 
admitted  that  he  kept  no  cash  book,  and  under  the  56th  sec- 
tion he  can  have  no  discharge.     This  is  a  very  serious  question, 
for  I  am  afraid  that  many  of  our  traders  and   merchants 
fail,  imprudently  and  unwisely  fail,  as  I  readily  admit,  m 
keeping  a  cash  book,  and,  if  so,  it  is  contended  that  they  are 
shut  out  from  the  benefit  of  the  Act.     The  Bankrupt  Law  of 
1867  in  the  United  States  sec.  29,  enacts  that»  "  no  discharge 
shall  be  granted,  or  if  granted,  shall  be  valid,  if,  int^r  alia,  being 
a  merchant  or  tradesman,  the  bankrupt  has  not»  subsequently  to 
the  passing  of  this  Act,  kept  pix>per  books  of  account ; "  and  a 
multitude  of  decisions  on  this  clause  is  to  be  found  in  Bump's 
treatise,  f ol.  623-4,  in  LowdVs  Decisions,  and  in  Wotherspoon'a 
notes  on  the  56th  section  of  the  Act  of  1875.    I  am  surprised 
at  the  severity  ol  some  of  these  decisions,  where  proper 
books  are  not  kept.    "  No  excuse,"  it  is  said,  "  however  true> 
and  no  innocence  of  intention,  will  avail  to  supply  the  de- 
ficiency.   A  cash  account  is  necessary  to  the  understanding 
of  a  tmder's  business,  and  when  one  has  not  been  kept,  a  dis- 
charge will  be  refused."    Judge  Lowell,  in  re  George  and 
Procter,  50,  observes  that  the  statute  has  imposed  a  wise  and 
salutary  rule  applied  to  merchants  dealing  in  lai^  sums  and 
contracting  large  debts.    Another  case  decides  that  whether 
the  books  of  account  are  properly  kept  is  a  question  that 
must  be  determined  in  each  case  upon  the  facts  as  they  ap- 
pear, and  not  upon  any  strict  rule  that  such  and  such  books 
and  such  and  such  entries  are  essential  in  all  cases.    A  rule 
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of  this  flexible  character,  permissible  under  the  American  Acti 
appears  to  me  much  more  rational  than  a  cast  iron  and  inflex- 
ible interpretation  of  ours. 

The  English   Bankrupt  Acts  contain   no  such   clause  as 

either  the  Dominion  or  the  American,  and  the  decisions  are 

more  liberal,  and,  as  I  think,  better  guarded.     In  re  Leuds, 

in  I860,  3  L.  T.  R,  N.  S.,  27,  the  Commissioner  laid  down  as  a 

'rule,  that  where  the  books  are  not  properly  kept,  and  more 

especially  where  there  is  not  a  cash  book,  there  cannot  be  an 

immediate  certificate, — and  he  granted  one  of  the  second  class, 

with  suspension  for  a  month  only,  in  consideration  of  the  special 

'  circumstances.     In  Ex  parte  Glass,  in  1862,  6  L.  T.  R.,  N.  S., 

407,  Lord  Justice  Knight,  in  remarking  on  section  159  of  the 

-Act  of  1861,  observes  that  the  oflfence  at  which  the  section 

/points  is  not  the  bankrupt's  omitting  to  keep  books  of  ac* 

-icount,  but  his  omitting  to  do  so  with  intent  to  conceal  the 

V  true  state  of  his  affairs.     In  the  two  cases  cited  at  the  argu- 

-ment,  Jn  re  Hodgson,  in  1853,  3  DeG.,  M.  &  G.,  5^7,  where  the 

^bankrupt,a  trader,had  kept  no  regular  accounts,  he  was  awarded 

-a  certificate  of  the  second  class,  with  suspension  for  twelve 

months,  the  limited  nature  of  his  business  afibrding  him  some 

excuse.    In  re  Brovm,  in  1858,  3  DeG.  &  J.,  373,  the  bankrupt 

was  convicted  of  a  course  of  dealing  in  accommodation  bills, 

with    extravagant    expenditure,    reckless   trading,  and   bad 

4x)ok-keeping.;  still,  he  was  awarded  a  certificate,  with  sus* 

, pension  for  three  years,  and  no  protection  for  the  same  period, 

which  last,  being  so  severe  a  sentence,  the  court  of  appeal 

reduced  to  three  months. 

It  will  be  seen  that  in  none  of  these  cases,  and  in  no  case 
that  has  been  cited  under  the  Ontario  or  Dominion  Acts,  has 
a  discharge  been  refused  for. want  of  proper  books,  or  of  a 
•cash  book,  and  as  the  56th  section  is  so  stringent,  we  are  un- 
willing to  make  this  insolvent,  who  has  been  as  much  sinned 
against  as  sinning,  the  first  victim  of  the  Dominion  law.  But, 
as  he  acknowledges  that  he  kept  no  account  books  showing 
his  receipts  and  disbursements  of  cash,  nor  any  other  except 
his  jobbing  and  bank  books, — a  practice  highly  reprehensible, — 
while  we  confirm  his  discharge  of  the  second  class,  we  9U6pend 
■its  operation  for  a  further  period  of  four  mouths,  to  be  com* 
juted  from  the  21st  of  March, 
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WiLKiNS,  J.,  said. — As  I  read  section  101  and  section  103 
of  the  Insolvent  Act  of  1869,  the  former  appears  to  me  im- 
perative on  the  learned  Judge,  in  the  state  of  facts  before  him 
as  proved,  to  refiise  tfoe  discharge^  whereas  a  discretion  is 
f^ven  to  him  by  section  103  to  punish  within  the  limits 
stated  in  the  latter  section  if  the  case  be  brought  within  its 
provisions. 

McDonald,  J^  said  he  read  the  two  sections,  101  and  103^ 
together. 

Smith,  J.,  concurred  in  the  judgment  of  the  learned  Chief 
Justice, 


JOHNSON  FT  AL  V.  LTTHGOW  et  al. 

M.  sued  L.  A  F.  as  Joint  contrActore.  L.  d'ed,  and  his  execators  were  salMtltuted  on  the 
teeord.  M.  died,  and  bis  execntors  were  sulistitnted.  At  the  trial  it  appeared  that  J.  had 
been  a  partner  and  ej-oontraeter  with  M.^  lud  his  n:ime  was  added.  Tm  writ  was  amended 
by  adding  J.^  name,  and  the  cuiise  went  to  trial  as  Exeaifor*  o/M.,  and  J.  v.  Executors  of  L., 
•and  F.,  aud  the  Jury  foand  a  rerdlist  for  $J51  in  f  ivor  of  J,,  as  surviving  p.irtDer  of  M. 

Heldt  tliat  after  verdict,  the  Court  could  not  amend  the  writ  by  expunging  the  names  of 
the  exe«atun  of  II. » aud  adding  to  Che  name  of  J.  the  w  ordn,  "  as  surdving  partner  of  M." 

i7e.'</,  aim,  (ky  WiLKixs,  J.)  that,  where  one  of  the  originals  of  an  agreement  betwf«n 
defend  inU,  L  Jk  F  ,  had  been  in  the  pet'senslon  of  I .,  and  no  evidence  was  given  of  a  search  by 
<»r  with  L/s  EXieitors.  or  among  the  piipers  of  the  dectused  for  It,  woondary  eddenoe  of  the 
agreement  bad  been  improperly  received* 

WiLKiNs,  J.,  now,  (April  2nd,  1877,)  delivered  the  judg- 
ment of  the  Court  :— 

This  cau9e  appears  to  have  been  partially  tried  before  that 
trial  of  it  which  is  under  our  review.  The  action  was  origin- 
ally  brought  by  Malcolm  against  Lithgow  and  French. 
Lithgow  died,  and  his  executors  were  substituted  on  the 
record.  Malcolm  died,  and  his  executoi'S  occupied  his  place. 
The  cause  went  to  trial,  when,  it  appearing  from  the  evidence 
that  the  present  plaintiff,  Johnson,  had  been  a  partner  with 
Malcolm,  and  a  co-contractor  with  him,  plaintiff  obtained  a 
rule  to  amend  the  declaration  '^  by  adding  the  name  of  Johnson 
as  one  of  the  plaintiffs  in  the  cause."    The  writ  does  not  ap- 
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pear  to  have  been  actually  amended,  nor  were  the  pleadings 
altered  after  the  rule  to  amend  was  filed.  The  cause  proceeded, 
after  adjournment  of  the  first,  to  the  laet  trial,  which,  although 
the  plaintiffs  were  the  executors  of  Malcolm  and  Johnaiony^^ 
not  Johnston  as  surviving  pcgrtner  of  Malcolm,  deceased,  re« 
suited  in  a  verdict  for  ;$651  in  favor  of  Johnston,  as  surriving 
partner  of  Malcolm.  At  the  trial  it  became  essential  to  prove 
an  agreement  between  Lithgow  and  French,  and  of  it  secon- 
dary evidence  was  given  after  an  objection  of  insufficiency 
of  search  to  warrant  its  introduction.  The  jury  were  satis- 
fied that  there  had  been  a  partnership  between*  the  defend^ 
ant,  French,  who  mule  default,  and  Lithgow,  who  after- 
wards died.  Defendants'  counsel,  for  grounds  of  non-suit, 
insisted  on  insufficiency  of  search, — no  proof  of  partnership,-^ 
that  action  was  not  maintainable  in  the  nan»e  of  the  executors  of 
Malcolm,  an  1  Johnston,  his  partner,  who  survived  him — that 
Johiston  could  not  recover,  as  he  had  not  sued  as  surviving 
partner.  The  Judge  expressed  an  opinion  that  the  last  ground 
ought  to  prevail ;  but  the  case  went  to  the  jury.  Assuming 
the  agreement  spoken  of  to  have  been  properly  in  eyidence,^ 
the  verdict  would  seem  to  be  morally  right,  and  one  that  we 
would  gladly  sustain  if  we  could.  But  it  appears  to  me  quite 
imfpossible  on  principle  to  uphold  it.  The  right  of  actioo 
which  Johnston  and  Malcolm  once  had  conjointly,  survived  to 
Johnston  at  the  decease  of  the  former.  Johnstoui  of  course, 
then  should  have  sued  as  surviving  partner  of  the  partners, 
Malcolm  and  Johnston.  This  Court  has  absolutely  no  right 
now  to  expunge  from  the  record  the  names  of  those  two  persons 
who  are  on  it  now,  as  executors  of  Malcolm,  and  after  having 
done  that,  to  add  to  Johnston's  name  the  words,  as  surviving 
partner  of  the  late  partnership  of  Malcolm  and  Johnston.  At 
the  argument,  (written  in  this  case,^)  an  enactment  in  the  third 
series,  corresponding  with  section  M  of  chapter  94  in  the 
present  Revised  Statutes,  was  relied  oo,  but  in  vain,  because  it 
clearly  does  not  meet  the  case.  In  any  possible  view  of  it,  it 
does  not  give  this  Court  now,  after  triad  and  verdict,  power  to 
strike  out  the  executors^still  less  to  add  words  necessary  to 
show  the  only  chaMcter  in  which  Johostoo  could  sue.    I  regret 
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very  mucli  that  the  plaintiffs*  counsel  at  the  trial  overlooked, 
(for  I  think  they  must  have  done  so),  the  98th  section  of  the 
present  statute,  which  was  on  the  statute  book  at  the  trial  in 
the  existing  words.  The  Judge,  if  appealed  to  under  that,  by 
motion  founded  on  an  affidavit  of  the  executors  of  Malcolm,  at- 
testing their  consent  in  writing  to  be  struck  out,  in  my  opinion 
could,  and  I  think  he  would,  have  struck  them  out,  and  under 
the  amendment  provision  have  added  the  necessary  words  to 
the  name  of  Johnston.  I  do  not  think  that  the  words,  **  orig- 
inally joined,'*  occurring  in  the  la^t  mentioned  section,  would 
have  influenced  him  to  refuse  the  application.  What  the 
Judge  might  have  done  <Acn,  however,  we  cai)not  do  now.  It 
is  obviously  essential  for  future  protection  of  the  defendants 
against  a  possible  renewal  by  Johnston  of  his  claim,  after  re- 
covering in  this  action,  that  the  record  should  show,  as  it  will  not 
show,  in  what  right  Johnston  recovered  and  obtained  judgment 
in  the  present  action.  The  mere  language  of  the  verdict  will 
not  show  that,  so  as  to  make  the  judgment  operate  hereafter  by 
way  of  estoppel.  As  already  shown,  objection  of  insufficiency 
of  evidence  of  search  to  warrant  introduction  of  a  copy  of  the 
original  agreement  as  evidence,  was  taken  as  a  ground  <of  non- 
suit. It  is  also  tftken  under  the  rule  I  am  of  opinion  that  the 
objection  must  be  held  available, — and  on  this  ground,  viz. :  It 
was  proved  that  one  of  the  originals  was  in  the  hands  of 
Lithgow,  who  had  died  before  the  trial.  The  law  presumes 
that  it  passed  into  the  hands  of  bis  executors,  who  were  de- 
fendants at  the  trial.  Neither  of  them  was  examined  on  the 
point,  nor  was  any  evidence  given  of  a  search  made  by  or  with 
them,  or  either  of  them,  or  among  the  papers  left  by  the  de^ 
ceased.     I  think  the  rule  must  be  made  absolute. 

McDonald,  J.,  read  the  following  opinions — 

If  the  only  question  in  this  case  had  been  whether  or  not  the 
record  ought  to  have  been  amended  before  the  verdict,  by 
striking  out  the  names  of  the  executors,  I  think  that  the  plain- 
tiff  would  be  entitled  to  our  judgment,  as  ch.  94,  sec.  94, 
Revised  Statutes,  without  requiring  any  such  amendment  to  be 
made,  proYtdes  that  at  the  trial,  the  plaintiff  or  plaintiffs  en. 


Digitized  by 


Googk 


570        O'DONNELL  v.  CONFED'N.  LIFE  INS.  CO. 

titled  may  recover,  though  too  many  have  Joined  as  such  in  the 
action,  but  I  cannot  find  any  authority  which  enables  us  at  this 
stage  to  amend  the  record  so  as  to  enter  judgment  in  favor  of 
the  plaintiff  in  a  different  character  from  that  in  which  he  ap- 
pears now  on  the  record,  and  in  .which  he  tried  his  cause. 

We  are  asked  not  only  to  amend  the  record,  but  also  to 
amend  the  verdict  of  the  jury,  who  found  in  favor  of  the  plain- 
tiff, Johnston,  not  as  survivor  of  another  who  had  a  joint 
interest  with  him,  but  in  his  own  individual  right. 

At  the  first  trial  the  plaintiff  got  leave  to  amend  by  adding 
Mr.  Johnston's  name,  as  plaintiff,  on  payment  of  costs  and  a 
continuance  of  the  cause,  and  the  rule  was  taken  to  add  that 
name,  not  as  survivor,  but  simply  as  John  11.  Johnston. 

We  cannot  amend  the  proceedings  now,  as  "we  are  asked  to 
do,  without  amending  this  rule  also,  with  no  condition  whatever,. 
and  I  do  not  think  that  we  can  legally  make  all  these  amend- 
ments at  this  stage  of  the  case. 

This  being  my  opinion,  I  do  not  feel  called  upon  to  decide 
whether  or  not  the  search  for  the  original  agreement  was  suf- 
ficient to  justify  the  reception  of  secondary  evidence. 

The  rule  must  be  made  absolute. 


O'DONNELL  v.  CONFEDERATION  LIFE  INS.  CO. 

The  agent  of  a  Life  losurAiine  Company  Ir  not  competent  to  flrlre  evidencis  on  behaJf  of 
»uch  Company  of  any  stitemenui  or  acknowledffemenb*  of  the  deoeaaed  insured  in  an  actioa 
by  his  executor  or  administrator  sigaiust  suoli  Company,  andor  cl\.  M,  R.  B*,  seo.  41. 

WiLKLirs,  J.,  diraenting. 

This  was  an  action  on  a  policy  of  life  insurance,  tried  before 
Sir  W.  Young,  C.  J.,  in  which  a  veidict  was  found  for  pkin- 
tifF.  A  rule  nisi  to  set  aside  the  verdict  was  argued  before 
Ritchie,  McCully,  and  Smith,  JJ.,  and  reargued  before  Sir 
W.  YoHNG,  C.  J.,  DEaB\RREs,  WiLKixa,  and  Smith,  J  J. 

McDonaldy  Q  C,  in  support  of  rule. — The  first  point  is  the 
rejection  of  Allison's  evidence.     If  the  rejection  of  that  was 
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wroog,  the  Terdict  mubt  go.  It  was  rejected  under  sec.  41  of 
the  Evidence  Act.  He  was  called  to  testify  to  communications 
and  transactions  between  himself  and  deceased  as  to  premium, 
but  the  evidence  was  not  admitted.  Allison  was  merely  an 
agent  of  defendants.  The  American  cases,  the  statute  being  es* 
sentially  the  same^  allow  the  agent  to  testify ;  cites  S  Mass. 
Dig.,  8-37 ;  16  Gray,  561;  6  Allen,  167.  The  policy  was 
never  delivered ;  May,  67,  68 ;  103  Massachusetts  Rep.,  78 ; 
Bliss  on  Life  Ins.,  247.  There  never  was  in  the  mind  of 
either  the  intent  to  effect  an  insurance.  The  premium  was 
never  paid,  and  the  policy  was  never  countersigned  by  the 
agent.  The  premium  was  never  tendered  till  after  the  death  of 
the  insured.  The  only  evidence  is  that  of  the  father,  who  saw 
the  policy  in  the  son's  drawer  after  his  death.  Bliss,  ^44  ; 
76,510.' 

It  may  be  said  that  the  provision  as  to  countersigning  is  not 
a  part  of  the  policy.  The  policy  makes  the  conditions  a  pait  of 
the  policy.  (DesBakres,  J. — ITiat  refers  to  the  conditions  on 
the  back.)  The  condition  I  refer  to  is  in  the  body  of  the. 
policy  and  covered  by  the  seal. 

The  receipt  in  the  policy  would  bind  the  Company  if  there 
was  delivery,  but  the  question  as  to  the  effect  of  the  receipt 
cannot  avail,  as  there  was,  as  I  contend,  no  delivery  proved. 
(WiLKiNS,  J. — It  is  a  strong  feature  in  the  case  that  if  the 
policy  was  handed  to  O'Donnell  merely  to  read,  it  was  never 
reclaimed.)  McDonald,  Q,  C7.— We  are  not  allowed  to  prove 
that  attempts  were  made  to  reclaim  it-  Those  attempts  con- 
sisted of  conversations  with  the  insured,  in  which  he  refused  to 
give  it  up.  This  evidence  was  excluded  under  the  statute.  As 
to  delivery,  cites  i^/  Mass.,  279;  May,  61.  As  to  counter- 
signing. May,  67,  68.  Waiver  of  the  countersignature  musti^ 
be  pleaded. 

The  jury  should  have  been  told  to  find  a  verdict  for  the  de-. 
fendant;  cites  Uill  y.    Waites,  L,  2\,  Nov.,  28,  1874. 

Thompson,  contra. — As  regards  rejection  of  evidence,  this 
testimony  came  strictly  within  the  spirit  of  the  clause.  .The 
defendant  Company  is  a  foreign  corporation  to  all  intents  and 
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purposes.  The  whole  contract  was  a  matter  exclurively  within 
the  breast  of  the  witness,  whose  testimony  was  excluded.  There 
can  be  no  stronger  case,  if  the  act  applies  to  a  corporation,  than 
this,  where  the  agent  was  the  contractor  and  has  the  exclusive 
knowledge  of  the  facts.  In  6  Allen  and  IS  Gay,  the  testimony 
was  received  on  the  express  ground  that  the  witness  had  no  in- 
terest at  all  in  the  subject  of  the  suit ;  nor  was  he  a  party.  In 
the  old  cases  where  interested  parties  were  excluded,  there  was 
an  exception  as  to  agents  of  companies,  but  the  exception  did 
not  apply  where  the  agent  had  an  interest,  or  where  his  evi- 
dence contradicted  the  acts  that  he  appeared  to  have  done  as  an 
agent     That  is  this  case;  8  Mass.  Dig.,  841. 

As  to  the  delivery  of  the  policy,  the  manual  possession  of  the 
instrument,  acknowledging  on  its  face  the  receipt,  is  prima 
jacit  proof  that  can  only  be  met  by  very  strong  testimony. 
Allison  says  that  the  policy  was  not  out  of  his  possession  till 
May. 

Two  witnesses  say  that  they  saw  it  in  deceased's  possession 
six  months  before  that  time.  That  is  especially  significant, 
since  the  jury  found  that  it  was  delivered. 

There  was  no  tender  of  any  evidence  to  show  that  Allison 
•ever  tried  to  get  possession  of  the  policy.  Evidence  of  acts  or 
•of  demands,  in  writing,  would  be  admissible  even  under  the 
^ruling. 

Allison  said,  when  the  administrator  called  on  him.  that  he 
did  not  know  whether  the  premium  was  paid  or  not. 

There  is  no  evidence  that  the  policy  was  cancelled  on  the 
books  of  the  company.  All  they  had  to  do  was  to  cancel  it  on 
the  books  and  give  notice  to  the  deceased,  which  was  pleaded 
in  effect,  but  of  which  no  proof  was  offered. 

The  payment  of  the  premium  is  admitted  under  seaL 

The  question  of  countersigning  is  the  most  important.  The 
memorandum  printed  at  the  foot  written  crosswise  is  not  within 
the  bodyt  and  is  not  before  the  seal,  and  constitutes  no  part  of 
the  policy. 

No  replication  of  waiver  is  necessary  here.  The  rule  as  to 
countersigning  ie  simply  that  if  notice  is  given  that  countersigning 
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is  required  by  a  particular  person  at  a  designated  place,  the 
policy  is  void  without  it.  Here  no  person  or  place  is  desig- 
natedy  and  no  countersigning  was  required.  The  third  plea^ 
stating  that  the  countersigning  is  required  on  the  fact  is  not 
proved,  and  the  statutable  replication  is  that  no  such  stipulation  is 
on  the  face  of  the  policy,  which  is  the  fact.  BlisB,  263, 28 1 ,  488, 
199,  206,  216,  229,  248;  Sharpatin's  Dig.,  16.  The  latter 
authority  shows  that  even  where  the  provision  is  in  the  body  of 
the  policy,  the  want  of  the  countersigning  is  not  fatal,  but  that 
the  provision  is  simply  directory  to  the  agents ;  cites  3  EL  (& 
BL,  48,  as  to  effect  of  acknowledgment  on  the  face  of  this 
policy;  Bates'  Dig.,  271,  482,  200,  486,  481;  Addenda  to 
Bliss,  viii.,  ix. ;  1  El.  di  BL,  183.  The  company  cannot  let 
the  policy  lie  out  from  May  to  November  in  hope  of  getting 
the  premium  and  then  repudiate  it ;  16  Gray,  448 ;  9  Hare, 
162 ;  21  L.  T.,  N  8.,  1U2 ;  L.  i?.,  5  Ch.,  288 ;  Phillips  on 
Ins.,  sees.  513,  614;  1  Camp,,  632;  2  Parson* s  Maritime 
Law,  182,  602 ;  Best  on  Evidence,  680 ;  Addison  on  Con- 
tracts, 187. 

McDonald,  Q.  C ,  in  reply. — ^The  countersigning  clause  here 
is  equal  to  a  warranty,  which  is  binding  wherever  it  occurs  ;  1 
Amould  on  Insurance,  41.  The  case  of  a  countersigning  is 
strictly  analogous. 

As  to  the  exclusion  of  testimony,  in  the  case  cited  from 
Pickering,  the  agent  had  an  interest.  Here  Allison  was  never 
interested  in  any  way ;  cites  L.  li.,  4  Exch.^  87. 

As  to  receipt  in  the  policy  being  an  acknowledgment,  there 
is  here  no  delivery.  It  is  not  a  deed  of  the  Company  until 
delivered,  either  on  payment  of  the  money,  or  with  an  agree- 
ment to  waive  the  payment.  The  mere  retention  of  the  policy 
by  the  deceased  does  not  amount  to  delivery.  Some  distinct 
act  must  be  shown  on  the  part  of  the  agent  to  indicate  intention 
to  deliver  the  policy.  There  is  no  evidence  of  anything  here  of 
the  kind ;  L.  R.,  4  Exch.,  87. 

Young,  C.  J.,  now,  (April  2nd,  1877,)  delivered  the  judg- 
ment of  the  Court : — 

This  is  the  second  time  that  the  extent  and  meaning  of  the 
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proviso  to  the  4 let  section  of  our  evidence  act,  ch.  96,  R.  S., 
have  come  before  us  for  adjudication  this  term^  and  I  forbear 
from  repeating  what  I  said  as  to  the  Massachusetts  act  and  the 
principles  to  be  applied  to  our  own,  in  the  case  of  Chealey  v. 
Itamsey*  The  object  of  the  proviso  is  to  deprive  the  sur- 
vivor of  two  parties  on  the  record  of  an  unfair  advantage  over 
the  estate  of  the  deceased^  by  testifying  to  his  acknowledgments^ 
statements,  words  or  conversations,  which  it  may  be,  and  in 
most  cases  would  be,  impossible  to  contradict  or  explain. 
Our  experience  shows  the  necessity  and  the  wisdom  of  the  rule, 
and  the  question  now  is,  in  what  spirit  is  it  to  be  construed, 
according  to  the  letter  or  the  intent?  A  lar^e  part  of  the 
affairs  and  business  of  the  Province  is  transacted  by  corpora- 
tions, who  are  multiplying  every  day,  domestic  as  well  as 
foreign.  The  principal  oiiicers  are  pre^iidents,  secretaries,  conti- 
dential  agents,  and  managers.  This  is  especially  true  in  the 
business  of  insurance.  Life,  Marine,  or  Fire,  in  every  branch  of 
which  mutual  good  faith  is,  or  ought  to  be  the  rule,  and  what 
has  passed  orally  between  the  parties  is  often  of  the  utmost 
consequence.  Cases  of  this  class  are  of  perpetual  occurrence  ; 
these  officers  are  sometimes  shareholdeis,  their  incomes  some- 
times depend  on  the  success  of  their  sever  1  companies,  and 
they  have  always  the  natural  sympathy  and  esprit  de  corp/t 
with  their  employers.  Is  a  different  rule  of  evidence,  then,  to 
be  applied  to  them  and  to  individuals,  and  how  far  is  the  differ- 
ence to  extend?  Under  ch.  54,  R.  S.,  sec.  16,  any  three  or 
more  parties  may  incorporate  themselves  for  any  lawful  purpose 
or  business.  We  have  on  our  statute-books  sole  corpora- 
tions, qucisi  corporations  lor  schools,  agriculture  and  laud. 
Ttiey  may  all  come  into  our  Courts,  and  are  they  to  have  a 
privilege  inconsistent  with  equal  rights  and  with  tLe  impartial 
administration  of  the  law  ?  If  the  pirty  with  whom  they  are 
litigating  be  a  representative  of  a  deceased  contractor,  shall 
the  officers  of  these  corporations  be  at  liberty  to  testify  to  ad- 
missions and  language  of  the  deceased  to  which  no  reply  can  be 
given  ?  The  reception  of  such  evidence,  if  it  does  not  contra- 
vene the  letter,  is  against  the  spirit  of  the  proviso.     In  turning 

*  B^ported  as  C^aJcy  v.  Murdmk  tt  ttl.,  auto  p.  321, 
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to  Broom's  Lf*gal  Maxims,  (4th  edition,)  551,  658,  we  find 
the  golden  rule  that,  while  respecting  the  words  we  should 
look  also  to  the  intent  of  the  statute,  and  if  the  construction  of 
it  would  lead  to  any  absurdity  or  manifest  injustice.  Courts 
ought  so  to  vary  and  modify  the  words  as  to  avoid  that  which 
it  certainly  could  not  have  been  the  intention  of  the  legislature 
should  be  done.  They  will  consider  the  fair  meaning  of  the 
statute  and  will  expound  it  diflferently  from  the  letter  in  order 
to  preserve  the  intent.  Mr.  Allison  is  the  agent  of  the  de- 
fendants, who  have  their  headquarters  at  Toronto.  He  alone 
transacted  the  business  of  this  policy  with  the  insured,  now  de- 
ceased, 0*Donnell,  and  confining  myself  to  the  case  before  me» 
I  think  he  was  not  a  competent  witness  to  prove  the  deceased's 
declarations  or  admissions  against  the  claim  of  his  adminis- 
trator. 

DesBarres,  J.,  said  he  concurred  in  the  opinion   of  the 
learned  Chief  Justice. 

WiLKiNS,  J.,  read  the  following  dissentient  opinions — 
This  is  an  action  brought  on  a  policy  of  life  insurance.  De- 
fendant asserted  in  one  of  his  pleas  that  the  policy  was  never 
delivered  to  the  insured  or  to  any  one  on  his  behalf.  At  the 
trial,  to  establish  that  plea  became  material.  In  support  of  it 
the  defendant  called  Mr.  Frederick  Allison,  the  agent  of  the 
defendant  foreign  company.  His  competency  was  questioned  in 
view  of  the  proviso  of  section  41  of  the  Evidence  Act,  one  of 
the  parties  to  the  action  being  the  pergonal  representative  of  the 
deceased  insured.  The  lerirned  Judj^e  viho  tried  the  cause  re- 
ports that  he  rejected  the  proffered  witness  on  that  ground. 
After  carefully  considering  the  proviso  in  question,  1  am  of 
opinion  that  the  witness  was  competent  and  should  have  been 
received.  According  to  the  plain  words,  the  only  subjects  of 
the  exclusion  are  the  parties  to  the  action  other  than  the  executor 
or  administrator  of  a  deceised  person  being  a  party  to  the  re- 
cord, or  the  wife  of  any  such  other  party.  Such  other  parties,  and 
their  wives,  are  debarred  from  giving  evidence  on  behalf  of  such 
other  parties;,  of  any  dealings,  &c.,  with  the  deceased, or  of  any  state- 
ments, &c.,  made  or  words  spoken  by  him,  or  of  any  coaversaiiou 
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with  him.  The  exclusion  is  thas  closely  defined,  and  it  is  not 
competent  for  any  Court  to  widen  the  limits  of  it,  there  being  a 
total  absenoe  of  manifestation  of  an  intent  of  the  legislature  that 
they  should  be  extended.  Whatever  lies  outside  of  those  is 
pure  and  mere  conjecture.  What  Judges  may  consider  reas- 
onable or  otherwise  is  beside  the  question.  We  are  dealing 
with  a  proviso  introduced  for  the  purpose  of  restricting  de« 
finitely  legislation  of  a  most  comprehensive  nature,  embodied  in 
a  clause  of  which  it  is  a  proviso.  On  an  obvious  principle  of 
fitatutable  construction,  we  must  therefore,  construe  the  statute 
«trictly ;  (see  Jones  v.  Wolcott,  Adm^x.^  16  Gray,  541 ;  Bigelow 
V.  Heyer  et  aL, S  Allen,  Miss  ,  34-3,  adopting  this  very  principle 
of  construction  as  applied  to  the  statute  of  Massachusetts  which 
will  be  found  in  the  volume  of  General  Statutes  of  Ma.ssa- 
chusetts,  page  673,  sec.  14,  which  book  will  be  found  in  the 
Legislative  Library.)  If  this  view  was  not  of  itself  decisive  of 
the  question,  it  would  be  necessary  to  consider  that  in  respect 
of  probable  or  possible  mental  bias  in  the  mind  of  a  witness,  (if 
we  could  enter  on  that  view  of  the  case,  which  clearly  we  can- 
friot,)  an  obvious  reason  exists  for  excluding  a  party  on  the  re- 
cord directly  interested  in  the  event  of  the  suit,  which  does 
not  apply  to  an  agent  of  a  party  on  the  record  who  is  not 
necessarily  interested  at  all.  Such  a  person  the  legialature  may 
not  have  intended  to  exclude.  The  Court  is  bound  to  say  of 
the  legislature  in  this  case,  nan  voluit,  qtna  fwn  dixit.  The 
verdict  obtained  by  the  plaintiff  must,  in  my  opinion,  be  set 
aside,  and  the  rule  therefore  be  made  absolute. 

Smith,  J.,  said  he  would  concur  in  the  opinion  delivered  by 
the  learned  Chief  Justice,  though  he  thought  it  against  the 
strict  letter  of  the  act. 
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Tbe  pAjreea  of  a  note  not  legally  stumped  at  the  time  of  making  it  could  not  cure  ttie  defect- 
tfy  sQbaeqaent  doable  stamping,  and^  aeo.  IS  of  otup.  14  of  the  Dominion  Aete  of  1870. 

This  was  an  action  to  recover  the  amount  of  a  promisssory 
n:te  made  to  plaintiffs  or  order.  Pleas : — 1,  denying  making ; 
2,  denying  consideration  ;  3,  alleging  fraud  ;  4,  alleging  that  a 
note  for  a  larger  amount,  made  by  E«  W.  Chipman  &  Co., 
bearing  defendant's  endorsement,  not  made  by  him,  was  dis- 
honored by  E.  W.  Chipman  &  Co.,  and  being  held  by  plaintiffs, 
they  falsely  represented  to  defendant,  not  showing  him  the 
note,  that  they  held  a  note  with  his  endorsement,  and  by  that 
means  induced  defendant  to  make  the  note  sued  upon,  by  way  of 
renewal ;  5>  alleging  note  not  duly  stamped.  A  replication  wa9 
pleaded  alleging  a  double  stamping  to  comply  with  the  statute. 
The  writ  was  issued  4th  February,  1874.  l*he  pleas  were  filed 
on  the  18th  of  the  same  month.  The  replication  was  filed  in 
November,  1874.  The  cause  was  ti-ied  in  April,  1875.  A 
verdict  was  found  for  plaintiffs,  and  a  rule  uisi  to  set  it  aside 
granted  by  the  learned  Chief  Justice,  who  tried  the  cause,  wa» 
argued  this  Term. 

Sedgewick^  in  support  of  role.— The  Judge  refused  to  allow 
the  witnesses  to  compare  the  disputed  note  with  admittedly 
genuine  notes.  He  would  not  allow  any  witness  to  look  at  any 
signature  but  the  signature  in  dispute.  We  called  a  witness 
who  did  not  know  Campbell's  signature,  but  was  prepared,  on 
comparing  the  disputed  signature  with  those  admitted  to  be 
genuine,  to  swear  that  the  signature  was  not  that  of  Camp- 
bell ;  cites  R  S.,  page  545.  Nothing  could  be  clearer  than 
that  enactment;  Taylor  on  Evidence^  1483.  Suppose  it 
were  impossible  to  get  any  witness  acquainted  with  the  signa- 
ture of  the  party,  then  the  comparison  would  be  the  only- 
evidence  available. 

The  defence  that  there  was  no  consideration  for  the  note 
sued  on  is  good  if  the  original  note  was  a  forgery.  If  Campbell 
made  the  renewal  on  the  foiled  note  under  the  impression  that 


Digitized  by 


Googk 


578  ESSON  ET  AL.  V.  CAMPBELL. 

the  forged  note  was  genuine,  and  Esson  &  Co,  were  not  f  reju- 
diced  in  any  way,  there  was  no  consideration  for  the  note  sued 
on.  It  would  be  otherwise  if  plaintiffs  had  given  up  any  se- 
carity  as  a  consideration  for  the  renewal  note ;  Malher  v. 
Lord  Maidstone,  18  C.  B.,  ?T3  The  forged  note  was  dated 
8rd  July,  and  became  due  on  October  6th.  On  that  day,  before 
any  notic3  of  dishonor  could  have  been  sent  to  the  defendant, 
plaintiffs'  book-keeper  came  to  the  defendant  and  ^ot  the  re- 
newal. Campbell  knew  before  this  that  plaintiffs  held  some  of 
his  paper.  The  notice  of  dishonor  was  subsequent  to  that,  viz., 
on  the  9th.  The  note  sued  on  must  be  taken  to  have  been 
made  on  the  6th.  (McDonald,  Q.  O.,  admits  that  the  note 
was  made  on  the  6th.)  Campbell  was  therefore  guilty  of  no 
laches.  Esson  &  Co.  were  not  prejudiced.  They  had  not 
given  up  the  forged  note  at  the  time  the  renewal  was  made ;  if 
they  had  they  might  perhaps  have  been  prejudiced,  having 
given  up  Chipmau's  liability  on  the  original  note.  The  original 
note  came  out  of  the  plaintiffs'  possession. 

Th^re  was  misdirection.  The  Judge  told  the  jury  that  under 
the  law,  even  admitting  that  the  first  note  was  a  forgery,  }et 
in  his  opinion  plaintiffs  were  entitled  to  recover.  Further,  after 
shutting  out  the  evidence  of  comparison,  he  told  the  jury  that  it 
was  a  very  difficult  thing  for  a  man  to  identify  his  signature 
without  an  ear-mark. 

In  reference  to  the  original  note, — it  was  improper  that  any 
evidence  should  be  given  of  that  note  "  D,"  which  Campbell 
said  he  did  not  indorse.  The  moment  he  said  that  all  evidence 
on  that  note  should  have  been  excluded.  They  produced  it  for 
the  purpose  of  contradicting  Campbell.  The  evidence  of  Scott 
that  he  had  seen  defendant  sign  this  note  was  not  admissible. 
The  moment  that  indorsement  was  denied  by  Campbell^  it  was 
outside  the  case. 

The  note  sued  on  was  not  admissible  in  evidence  at  all  because 
it  was  improperly  stamped.  There  are  a  twenty  and  ten  cent 
stamp  unobliterated  on  the  note.  That  was  the  position  of  the 
note  until  November,  1874,  long  after  the  writ  was  issued  and 
after  the  pleas  were  pleaded  setting  up  the  defence  of  the 
stamp  act.  A  payee  was  not  when  the  writ  was  issued  such  a  party 
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as  could  double  stamp  a  note  ;  Murdoch  v.  Dunn,  (unreported). 
The  Dominion  Act  of  1867,  p.  63,  provides  that  a  repealing  act 
shall  not  affect  proceedings  already  commenced.  The  act  of 
1874  cannot  therefore  be  held  to  apply  to  this  suit.  Cites 
EscoU  V.  Escotty  22.  U.  C.  C.  P.,  305,  and  House  v.  House, 
24  U.  C.  C.  P.,  526,  confirming  it. 

Assuming  that  the  Act  of  1874,  would  allow  double  stamping, 
in  this  case  plaintiffs  must  be  considered  as  knowing  that  the 
note  was  not  properly  stamped,  and  therefore  they  did  not  ob- 
literate the  double  stumps  when  they  first  obtained  knowledge 
as  required  by  the  Act.  The  plea  on  the  record  gave  the 
parties  knowledge  thjat  the  note  was  not  properly  stamped. 

Meagher,  contra. — Comments  on  the  utter  worthlessness  of 
the  testimony  of  the  experts  given  in  this  case,  showing  that 
the  witnesses  who  swore  to  the  belief  as  to  forgery  based  their 
opinion  on  different  and  inconsistent  grounds  Defendant  is 
contradicted  by  Scott.  The  evidence  of  Scott  was  given^  not 
for  the  purpose  of  comparison,  but  to  contradict  defendant,  and 
was  therefore  admissible. 

There  was  consideration  for  the  note  sued  on.  Mr.  Campbell 
got  the  discount  of  the  very  note  which  it  is  alleged  was  forged, 
as  shown  by  evidence  of  the  discount  clerk  that  the  proceeds 
were  put  to  Chipman's  credit  and  went  to  retire  overdue  notes 
on  which  veas  Campbcirs  name.  If  the  purpose  had  beea 
foreign  to  Campbell's  interest  there  might  have  been  some  in^ 
ducement  for  a  forgery.  Here  there  was  none.  Cites  Willes 
on  Gircumstantial  JSvidence,  185,  138,  as  to  the  value  of  ex- 
pert testimony. 

llie  exceptions  in  the  Interpretation  Act  cited  contra,  apply 
merely  to  a  repealing  statute,  and  not  to  an  amending  statute. 
The  latter  contains  a  clause  bringing  the  amended  provisions 
into  force,  and  they  were  therefore  applicable  to  this  suit. 

Campbell  had  full  notice  of  the  original  noce  and  his  signing 
the  renewal  warranted  the  plaintiffs  iu  the  belief  that  the  note 
was  a  genuine  one. 

The  comparison  of  signatures  is  not  allowed  for  the  purpose 
of  enabling  a  party  to  disprove  his  own  signature,  and  make 
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evidence  for  himself.  The  objection  taken  by  Taylor,  that  the 
party,  under  the  provisions  of  the  act  allowing  comparison  to  be 
made^  may  make  evidence  for  himself,  applies  in  this  case,  be« 
cause  it  was  possible  for  the  defendant  to  anticipate  these  suits 
and  shape  his  signatures  with  a  view  to  future  defences  of  this 
kind.  In  18  C.  B,,  the  plea  there  pleaded  was  held  to  be  bad. 
Were  it  not  for  the  allegation  here  of  a  fraudulent  represen-* 
tation,  the  plea  here  would  be  bad  under  that  case. 

McDonald,  Q,  0.  As  to  the  question  of  stamps.  Admitting 
that  the  stamps  were  not  cancelled,  there  is  no  pretence  of  at- 
tempt to  defraud  the  revenue.  Apart  from  the  double  stamps, 
it  was  a  mere  omission  to  cancel  the  stamps.  As  to  the  time  of 
affixing  the  stamps  it  is  sworn  that  the  double  stamps  were  put 
on  as  soon  as  knowledge  was  acquired.  It  is  argued  that  the 
plea  of  the  stamp  act  should  be  taken  to  have  imparted  the 
knowledge.  Mr.  Meagher  was  not  Mr.  Esson's  agent  for 
stamping  the  notes,  and  further,  he  (Meagher)  s wears  that  he 
was  not  aware  that  the  plea  contained  an  allegation  that  the  bills 
were  unstamped.  The  knowledge  of  the  Attorney  cannot, 
legally  be  the  knowledge  of  the  party,  as  the  Attorney  has  not 
the  authority  to  stamp. 

As  to  the  objection  that  Esson,  being  the  payee,  is  not  a  sub- 
sequent holder  under  the  act  and  cannot  double  stamp,  the 
act  of  1874  enabling  the  payee  to  double  stamp  applies  here. 
Cites  the  amending  Stamp  Act  of  1874.  The  double  stamps 
were  put  on  after  the  Act  of  1874  came  into  operation.  That 
act  allowed  plaintiff  to  double  stamp.  , 

Cites  McLeUan  t.  JBuder,  1  B.  &  C,  S6.  Mr.  Esson, 
although  the  payee,  is  also  the  endorser,  and  the  note  went 
into  the  Bank.  If  not  a  *'  subsequent  party  "  as  payee  he  be- 
comes so  as  endorser,  after  endorsing  the  note.  The  payee, 
Esson,  was  a  ''  subsequent  party  "  to  the  note  the  moment  he 
received  it. 

As  to  the  refusal  to  permit  evidence  of  comparison,  the  re- 
fusal  was  right.  The  comparison  contemplated  is  the  oompari- 
son  of  experts.  The  witnesses  tendered  here  were  persons  who 
swore  that  they  knew  the  signature  of  CampbelL    Suppose  the 
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eVid^hCe  wad  improperly  rejected,  it  dbes'  not  follow  that  the 
verdict  ihdat' go.  Refers  to  Taylor  on  m^nde, '  wticK  ish  in- 
coDsistekit  with!  oiir  statute. 

Assuming  the  endorsemeht  to  be  a  forgery,  tke  plaintiflT  !»< 
entitled  to  recover.  Refers  to  laches  of  defendant  and  cites- 
Byleson  Bills,  602,  60* ;  4  Bihg.,  808;  ^  O.  B,  88;  7  C7. 
A,  400;  2  H  S^  a,  175;  7  C.  jB.,  88;  L.  R.  1  O.  P., 
463;  9  B.dh  C,  908. 

Weatherbe,  in  reply. — Refers  to  JitcLetlan  v.  Butler  1  R. 
<fe  (7.,  85.  That  was  a  case  of  a  Bill  of  Exchange  where  it  was  a> 
subsequebt  party  that  double  stamped  the  bill,  and  was  different 
from  the  case  of  Murdoch  y.  Dunn  (unreported),  where  \t 
was  the  piayee  that  double  stamped  the  note..  •  Murdoch  y.  Dunn 
is  still  laWk  The  authorities  are  conclusive'  that  whiere  the'  at- 
torney has  notice  of  the  plea  of  the  stamp  act,  the  knowledge- 
is  attributed  to  the  party;  36  J7.  (7.  Q,  -B.,  80.  The  payee.- 
is  not  a  subsequent  party. 

It  is  contended  that  the  act  is  retrospective.  The  interpre-- 
tation  act  expressly  provides  otherwise.  Sedgeiaick  on  eon-- 
struciion  of  statuiea,  Hi ;  6  Ad.  d'JB.,  951.  The  note  in. 
this  case  was  void  at  the  time  action  was  brought. 

Even  if  the  act  of  1874  did  apply,  the  parties  have  not  done' 
what  was  necessary  to  give  them  relief,  not  having  affixed' 
doable  stampk  when  knowledge  was  first  obtained.  The  at- 
torney had  knowledge,  and  admitted  that  he  told  defendaiit's< 
i^ttorney  he  was  going  to  set  the  plea  aside.  The  evidence  as> 
to  scienter  should  at  least  have  been  put  to  the  jury.  In; 
Murdock  v.  Dunn  the  double  stamps  were  put  on  the  moment 
the  plea  of  insufficre&t  stamping  was  put  ih ; '  cites  Kelly  v» 
8olari,  9  M.  ft  W.,  64 ;  4  F.  i&  F.,  440. 

The  Judge  told  the  jury  that  even  if  the  note  was  a  forgery 
that  was  no  defence.  He  should  have  said  to  the  jury,  **  If 
you  find  it  true  that  this  note  was  made'  under  a  mistake,  you 
wUl  return  a  verdict  accordingly."  It  was  t^ken  away  from  the 
jury,  and  the  plaintiff  bad  all'the  benefit  of  a  demurrer. 

Siiitfe;'!.;  hrnXkyAtta;  18(?7,0  deisWrtA  thfe' jud^fmciit 

of  theCbuf^:— ' 
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This  was  an  action  brought  by  William  Esaon  and  Alexander 
Anderson  to  recover  from  the  defendant,  William  Campbell^ 
the  amount  of  a  promissory  note  alleged  to  have  been  given  by 
the  defendant  to  the  plaintiff9,  dated  the  6th  of  October,  1873. 

The  defendant  pleads  : — 

1st. — ^That  he  did  not  make  the  note. 

Snd.— That  he  made  it  for  the  accoQim6dation  of  the  plain- 
tiffs, and  without  consideration. 

3rd. — That  he  was  induced  to  make  the  note  by  the  fraud  of 
the  plaintiffs. 

4th  — ^That  the  note  was  given  in  renewal  of  another  which 
one  Edward  W.  Chipman  had  given  on  the  8rd  of  July,  18T3, 
for  $1669.72,  which  plaintiffs  falsely  represented  to  the  de- 
fendant '  he  had  endorsed,  and  was  liable  upon ;  that  the 
defendant,  believing  he  had  endorsed  said  note  from  such  re* 
presentation,  and  was  liable  thereon,  did,  without  any  other 
consideration,  give  the  said  note  declared  upon. 

5th. — That  the  said  note  was  not  duly  stamped. 

To  this  the  plaintiffs  reply  : — 

1st.— -That  when  they  became  holders  of  the  note  they  had 
no  knowledge  that  the  proper  duty  had  not  been  paid  thereon 
by  the  proper  party,  or  at  the  proper  time,  and  that  they  paid 
double  duty  on  said  note  by  affixing  to  it  stamps  to  the  amount 
thereof  and  duly  obliterating  them  so  soon  as  they  acquired 
such  knowledge. 

Snd. — ^That  when  plaintiffs  became  holders  of  the  note  it  had 
upon  it  stamps  to  the  amount  required  by  law ;  that  they  had 
mo  knowledge  that  the  stamps  so  ajfixed  were  not  obliterated, 
;and  they  paid  double  duty  thereon  by  affixing  to  said  note 
rstamps  to  the  amount  of  such  double  duty,  and  duly  obliterated 
them  as  soon  as  they  acquired  such  knowledge* 

It  will  be  unnecessary  for  me,  entertaining  the  views  I  do  of 
this  case,  to  express  my  opinion  upon  the  rejection  of  the  com- 
parison by  witnesses  of  proved  signatures  of  defendant  with  the 
particular  one  in  question,  yet,  I  may  say  that,  if  this  were  the 
only  ground  that  could  prevent  the  plaintifi  from  retaining  their 
werdict,  I  should  be  most  unwilling  to  disturb  it.    Were  it  not 
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for  a  dii&culty  which  appears  to  me  insuperable  in  the  plaintiffs' 
way,  I  should  be  incUoed  to  allow  the  verdict  to  remain. 

The  defendant's  5th  plea  threw  apou  the  plaintiffs  the  onus 
t>f  proving  the  note  declared  upon. to  be  a  valid  instrument,  by 
being  stamped  in  t^mplianoe  with  the  provisions  of  the  Domin- 
ion Stamp  Acts,  and  I  am  reluctantly  constrained  to  say  that, 
in  my  opinion,  they  have  failed  to  do  so.  It  seems  impossible- 
to  me  to  rea4  the  l^tk  section  of  the  Dominion  Act  of  1870, 
chapter  14,  substituted  for  the  l£th  section  of  chapter  9  of  the 
Acts  of  1867,  without  coming  to  the  conclusion  that  the  plain- 
tiffs could  not  cure  the  original  defect  in,  or  give  validity  to 
the  note  by  double  stamping  it  under  this  section.  There  can- 
not be  a  doubt  that  the  plaintiffs  were  '*  original  parties  "  to  the 
note,  and  not  ^'  subsequent ;  ^'  nor  were  they,  in  the  words  of 
this  statute, ''  holders  without  becoming  parties  thereto."  To 
this  class  of  persons  this  section  alone  applies.  To  decide 
otherwise  would  be  to  do  violence  to  the  language  of  the  Act, 
as  well  as  to  the  evident  intention  of  the  Legislature.   ' 

The  strictness  of  previous  legislation  was  doubtless  sought  to 
be  relaxed,  but  not  in  such  a  manner  as  to  open  the  way  for 
evading  the  requirements  and  object  of  the  law.  To  permit  a 
party  to  **  a  promissory  note,  draft,  or  bill  of  exchange,"  who 
was  such  at  the  time  it  was  made  an  instrument  of  that  kind, 
to  lie  back  for  months  without  seeing  that  the  law  had  been 
complied  with,  and  then  to  validate  an  illegal  note,  would  be 
repugnant  to  the  purpose  and  the  ameliorating  spirit  of  the 
legislation  on  the  subject.  It  is  obvious  that  the  provisions 
•ef  the  Act  of  1870  are  intended  to  apply  to  those  only  who, 
from  their  positions  as  subsequent  parties  or  innocent  holders, 
coald  not  be  supposed  to  have  knowledge  at  the  time  of 
the  making  of  the  note  that  the  duty  had  not  been  paid  at  the 
proper  time  and  by  the  proper  parties,  and,  therefore,  it  can 
hardly  be  held  that  a  payee  comes  within  its  preteetmg  op- 
eration. 

The  law  appears  to  my  mind  so  clear  that  there  is  no  alternative 
kfk  bat  to  hold  that  it  was  not  competent  for  plaintiffs  %y  double 
stamping  the  note  in  qnestion  to  make  it  ^  valid  in«trtiment. 

The  rule,  therefore,  must  be  made  absolole. 
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BRADLEY  w.  McLEAN. 

Plaintiff  parobaMd  all  the  peraonal  property  of  the  L.  Goal  MiniDg  Co'y,»  ufter  the  Com- 
pany  had  beeome  hopelewly  inaolveot,  receiving  a  bHI  of  «ale  tlgned  by  the  agent  of  the 
Compaoy^  but  not  aeale<]  with  the  oorpomte  eeal^  proved  to  have  bees  poeeeaaed  by. the  dun- 
peny.  He  took  poweuion  of  the  goods  at  the  time  of  the  aale  and  remained  in  poseeaeion 
until  the  canae  of  action  indicated  below  anwe^ 

ffeldt  in  an  action  against  a  Bheriif  for  sabeeqaently  veiling  the  goods  under  an  order  of 
the  9npreme  Coort,  following  a  le^y  under  a  writ  of  attachment  against  the  L.  Goal  Mining 
Oa'y.,  that  noder  tlie  pmrisions  of  Chapter  M,  B.  B.r  SeoMoii  1$;  thb  nee- of  the;  eorpomle  senl 
npoii  the  bill  of  sale  wa:}  not  necessary. 

W1LKUC8,  J.,  dissenting. 

Held,  on  demurrer  to  the  defendant's  pisa,  whtoh  set  outi  the  atla^^hmetit'  and  levy  of 
the  goods,  "as  and  being  the  goods  of  the  L.  Oual  Mining  Co.,"  and  the  sale  of  the  goodii, 
' '  being  the  property  of  the  L.  Ooul  Mining  Co'y.,"  that  the  pMt  was  b*d,as  it  did  not  alleifW 
tliat  the  goo'ls  were  not  the  goods  of  the  plaintiff. 

WiLKixs,  Jo  diiMteutUig. 

This  was  an  action  ot  trorer  against  the  Sheriff  of  the  County^ 
of  Cumberland  for  the  alleged  conversion  of  certain  goods  levied 
and  sold  under  a  writ  of  attachment  in  a  suit  brought  b'y  one 
Hibbard  against  the  Lawrence  Coal  Mining  Company,  The 
defendant  pleaded  the  proceedings  and  writ  of  attachment  in  that 
suit.  -Plaintiff  replied  a  discontinuance  of  the  suit,  to  which  de^ 
fendant  demurred^  and  rejoined  by  leave.  The  cause  was  tried  on 
the  pleadings  at  Amherst  in  October,  1876|  before  Sik  Wm. 
YouNO^  C.  J.,  and  a  verdict  found  for  plaintiff.  A  rule  nisi  to  set 
the  verdict  aside  and  for  a  new  trial  was  granted,  and  argued 
with  the  demurrer  to  the  replication,  before  Young,  C.  J.,  and 
DbsBabrks,  Wilkins  and  McDonald,  JJ.,  February  6th,  1877. 

Tatvnehend  in  aapport  of  rule.  .This  is  an  action  Against  the 
Sheriff,  and  it  makes  no  difference  who  stands  behind.  H6  was 
obliged  to  sell  under  the  writ  directed  to. him,  and  to  hold,  the 
proceeds  subject  to<  the  order  of  the. Court.  Citea  S&  Q.  £,, 
852;  i  Strange,  592,  adopted  in  2  Wm*  BL,  45 ;  IS  JEasi,  615, 
n.  c.  He  pleads  that  he  seized  the  property  as  property  of  the 
Lawrence. Coal  Oompaoy,  and  the  plaintiff's  replication  does  not 
deny  that  the  property  wns  the  property  pf  the  Company.  The 
writ  under  which  he  seized  and  the  order  under  which  be  sold 
the  goods  .have,  never  been  set  asitfei  and.  he  holds  the  proceeds 
yet,  subject  to  the  order,  of  the.  Comrt. .  It  is  nat  allaged  that 
the  order  under  whioh.  defendant  ftoted  haa  ever  been*  >s#t  a4d«f 
Cites  B.  3.,  Ch.  97^  ^ec;,  16. 
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The  CouKT.— ^Is  not  your  fourth  plea,  in  which  you  justify 
under  the  writ  anid  order,  bad,  for  not  alleiring  that  the  goods 
ireremotfthe  goods  >  of  ^>plaintiff? 

*Towndhend.-^1t  alleges  them  to  be  the  goods  of  the  Com- 
pany, and  thereby  ^implies  plainly  that  they  were  not  the  goods 
aof  plaintiff.  ITie  defendant  having  denied  plaintiff*8  property  in 
the  goods  he  should  have  proved  his  property  in  them  clearly. 
The  evidence  on  whieJh  he  relies  is  a  document  transferring  them 
to 'him  from  the  Company,  which  document  cannot  operate  for 
want  ef  the  corporation  seal.  Rev.  St.  p.  276,  sec.  15,  applies 
only  to  acts  done  in  the  ordinary  scope  of  the  Company's  business, 
but  this  was  a*  sale  of  all  the  real  and  personal  property  of  the 
Company,  tJius  virtually  putting  an  end  to  the  corporation. 
Pollock  on  OontraetB,  128-9, 130.  3  L.  J?.,  aP,468;  5^/.<fe 
2ft.,  409 ;  Briceon  Ultra  Vires,  812-8-4 ;  Abbott  on  Corpora- 
tions^ 728-4.  The  circumstances  shew  that  the  sale  to  Bradley 
was  illegal  and  fraadiilent.  Bradley  and  all  the  other  parties  to 
that  sale  were  directors,  and  as  directors  they  were  trustees  for 
the  shareholders,  and  none  of  them  could  purchase.  Perry  on 
'^rti^s,  sec.  207.  Then  the  mode  of  sale  was  illegal.  The 
stock-holders  appointed  three  persons  as  agents  to  conduct 
the  sale,  and  only  one  of  them  acted  ;  Story  on  Agency,  §§  42 
and  147.  Brice  on  ZTiira  Vtres,  S85  ;  Pollock  on  Contracts, 
9&,9  to  280 ;  Abbott  on  Corporations,  11,  §95  ;  Ames  on  Qor- 
porations,  277.  Having  been  appointed  to  carry  out  the  sale 
jointly,  one  could  not  sell  separately  ;  Pollock  on  Contracts,  87 ; 
Brice  on  JJltwi  Vires,  877.  The  record  book  of  the  Company 
was  inadmissible,  and  was  not  properly  proved.  The  Secretary 
of  the  Compax^  was  examined,  but  was  never  asked  if  the  book 
contained  tx>rrect  records  of  the  corporation.  There  is  n  o  evi- 
dence ofijvcissessian  in  Bradley.  The  evidence  shews  possession 
in  the  Lawrence  Coal  Mining  Company  up  to  the  time  of  the 
levy.  The  awaiid  made  by  Mr.  Uldright  in  the  suit  ol  Hibbard 
v.  Lawpeiice  G.  M.  Co'y.  was  rejected,  while  other  paipers  on 
file  in  the  case  were  received. 

ThowipsfQn^  ifwtlih  whom  was  Ji^iMton,  Q.  O.f)  centra. — 
The  point  jalxeadjr-^iifg^sted  by  jroar  Loidahips  is  oondasive  as 
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to  the  demurrer.  The  allegation  that  the  goods  were  the  pro^ 
perty  of  the  Coal  Company  does  not  necessariif  deny  that  they 
irere  the  property  of  the  plaintiflT.  If  the  plea  n  good,  which 
sets  up  Hibbardy  the  plaiutifi,  in  the  other  suit,  in  place  of  the 
Sheriff,  the  replication  demurred  to  is  also  good,  because  it 
shows  that  Hibbard,  thus  put  in  place  of  the  nominal  defendant^ 
had  virtually  rescinded  (he  attachment  and  order  by  discontinu- 
'  ing  the  suit.  It  is  a  singular  thing  that  the  order  for  the  sale 
of  these  goods,  which  are  of  the  most  solid  character,  iron  and 
brick,  was  granted  by  the  prothonotary  as  for  a  sale  of  perish- 
able goods. 

The  sale  to  Bradley  was  made  for  the  payment  of  the  debts 
of  the  Company,  and  if  it  was  not  to  be  held  within  the  scope 
of  its  charter,  it  becomes  impossihle  for  a  Company  to  meet  its 
obligations  by  a  sale  of  its  property.  Section  2  of  the  Act  ex- 
plains section  15,  already  referred,  to. 

This  contract  does  not  require  to  be  under  seal,  because  it  is 
entirely  executed.  Bradley  has  got  delivery  of  the  property 
and  paid  for  it.  It  is  a  singular  proceeding  for  this  defendant, 
a  stranger,  to  come  in  and  seek  to  overturn  a  transaction  which 
the  Company  has  acquiesced  in. 

(Young,  C.  J. — Mr.  Hibbard,  the  moment  he  discontinued 
the  action,  ought  to  have  given  up  the  property.) 

Thompson, — In  Abbott  on  Corporntions^  225,  and  a  case 
there  cited,  there  is  authority  to  show  that  acts  of  agents  will 
bind  a  Company.  The  sale  was  not  only  complete,  but  con- 
firmed by  the  Company.  There  are  a  number  of  cases  showing 
that  where  there  is  any  seal,  say  a  wafer,  on  a  document, 
purporting  to  be  executed  by  a  Company,  the  Court  will  pre- 
sume the  seal  to  be  the  seal  of  the  Company  in  the  absence 
of  evidence  to  the  contrary.  1  Johnson^ 8  Cases,  819;  Abbott 
on  Corporations^  742.  Fish.  Dig,^  1996,  contains  the  prin- 
cipal cases  on  this  subject.  S  El.  4&  j8I.,  409,  is  a  strong 
case  in  our  favor.     Angell  <&  Ames  on  Corporations,  214. 

Meagher,  in  reply. — ^The  evidence  proved  that  these  goods, 
the  personal  property  of  the  Company,  could  not  have  passed 
to  Bradley  under  his  execution^  because  they  were  sold  over  again. 
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The  transfer  to  Bradley  of  the  personal  property  is  signed  by 
one  only  of  the  three  agents,  and  is  consequently  void.  A  sale 
by  an  agent  to  himself,  which  is  the  case  here,  is  absolutely 
void.  U  Peters'  N.  B.  Rep,,  4«;  i  B.  d  Ad,,  815;  9 
East,  860. 

The  CorRT. — What  right  have  you,  a  stranger,  to  come  here 
to  attack  that  sale,  found  by  the  jury,  with  the  approval  of  the 
Judge  who  tried  the  cause,  to  have  been  made  in  good  faith  be- 
tween the  Company  and  this  plaintiff? 

Meagher, — I  will  not  argue  the  point  further,  but  our 
fourth  plea,  alleging  the  goods  to  be  the  property  of  the  Coal 
Company,  is  not  traversed,  and  we  must  succeed  on  that. 
With  regard  to  the  reception  of  the  record  books  of  the  Com- 
pany, see  J  ^  (£  Ad.,  H4,  and  Roscoe,  915. 

DjbsBarres,  J.,  now  (April  2nd,  1877,)  delivered  the  judg- 
ment of  the  Court: — 

This  was  an  action  against  defendant  as  Sheriff  of  the  County 
of  Cumberland,  for  converting  to  his  own  use  the  plaintiff's 
goods.  The  defendant  by  his  first  plea  denies  that  he  converted 
the  plaintiff's  goods  to  his  own  use,  and  by  his  second  plea  says 
that  the  goods  were  not  the  property  of  the  plaintiff;  thirdly, 
that  the  plaintiff  was  not  possessed,  nor  was  he  entitled  to  the 
possession,  of  said  goods,  and,  fourthly,  that  on  the  £5th  day  of 
May,  1872,  a  writ  of  attachment  was  issued  out  of  the  Supreme 
Court  at  Amherst  at  the  suit  of  one  George  Hibbard  against  the 
Lawrence  Coal  Mining  Company  to  the  value  of  $1858,  to 
respond  the  judgpient  which  might  be  obtained  by  said  George 
Hibbard  against  the  Company,  and  said  writ  being  in  full  force, 
the  defendant,  as  such  Sheriff,  before  the  return  thereof  and  in 
obedience  thereto  attached  and  levied  on  the  Koods  in  the  plain- 
tiff's writ  mentioned  for  the  purposes  aforesaid  for  said  sum, 
being  the  amount  endorsed  thereon,  as  and  being  the  goods  of 
the  Lawrence  Coal  Mining  Company,  and  afterwards  on  the 
day  of  November,  1872,  a  certain  order  issued  out  of  said 
Court  at  Amherst  aforesaid,  signed  by  A.  S.  Blinkhorn,  Pro- 
thonotary  of  said  Court  for  the  County  of  Cumberland,  direstcd 
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to  defendant  as  .sTzch  Sheriff  as  aforesaid,  whereby  he.was  ojdeiied 
and  required  amonj^t  other  thiiigs  to  put  up  anii  sell  the  said 
^oods  at  pubjic  auqti9n  ps  such  Sh^j[iff  a^  aforost^d,  to  respond 
the. said  judgme^Qt  which  .ii^ight  ^th^eaf{;er  be  obtaiQ^d,— and  de- 
fendant says  that  the  said  order  being  in  full  ff>rce,  in  pl^edienqe 
thereto  he  put  up  and  sold  the  sajd  ^oods,  |>eing  the  propf^rty 
of  the  Xiawrence  Coal  Mining  Copipany,  at  public  i^uction^  for 
the  pvi:i;pose  aforesaid  which  is  t|ie  alleged  co;ivf3rsion. 

The  plaintiff  took  issue  iipon  the  6rflit,  second,  ai^d  th^^d  pleas, 
and  to  the  fourth  plea  replied  that  after  the  proceedings  taken 
by  the  said  George  Hibbard  against  the  Law^eiice  Qoal^injng 
•Company,  the  suit  was  f^isconti^u^d  by  l^^m,  ,apd  i^e  ^t^chmeot 
and  all  proceedings  ^hereunder  were  th^)rel)y  j^bandoi^f^d,  and 
the  disqontii^ufince  put  on. (he  ^filf^s  pf  the  Coqrt.  TJbe  defcnd^t 
^by  leave  of  the  Coi\rt  .rejoioed.  (;o  plfiintjff's  replipatjop,  first  that 
the  cause  was  not  discontinued,  and  second,  that  the  discon- 
^tinuance  was  not  filed  until  after  the  goods  mentioned  in  the 
writ  were  sold  under  the  order  in  the  said  plea  mentioned,  and 
iShe  prqcep^s  applied  as  therein  ^^ir^cted.  The  defendant  filso 
demurred  .to  the  pUinl;iff's  rpplication  as  being  b^d  in  substi^qe, 
iujasmuch  as  ^e  £lheriff  was  justified  by  the  .writ  .of  .i^ttachment 
and  order  pf  sale,  and  bound  tp  execute  it,  .thivt  the  act  of 
iptaintiff  in  .tl^e  cause  under  which  the  attii^hmej^it  w^s  made,  }n 
•discoatinuii^  ^the  C9.ui^  .f^fter  the  ^b^riff  had  ;»old  the  property 
-in  q^uesttpn,  could  not  and  d^^.npt  affect  his  jurisdictipja. 

The  OAiise  was  tried  before  the  Chief  Justice  at  Amherst  in 
UDctpber,  IB'jyS.  A  verdict  was  found  for  tbe  plaintiff  for  $500, 
and  a  rule  niai  was  grapted  to  set  it  aside,  upon  tho  following 
^round^::  lUt,,  that  the  verdict  was  against  law  apd  evidence; 
£nd.,  that  the  ilearned  Chief  Justice  misdirected  the  jury;  Srd., 
that  evidence  Wjas  improperly  received;  4t,h.,  that  evidence 
was  improperly  reacted;  .filth.,  tb^t  the^e  was  no  sufficient  evi- 
^denc^  o^  the  conyersion  of  the  goods. 

The  lale  ^nd  the  «.demur;:er  were   lately  argu/ed  Jlpg:ether 

'before  (l)e  .fi;dl  Court*  a^d  our  decision  }a  r^uiied  to  be  {pven 

on  both.     T-'be  only  important  ques^on  tb^t  aiises  i|i  this  case, 

according  to  my  v]|BW,a8,  i^Jieth^r  t^e  gppds  takqn  by  the  d(e- 

i^nd«int  under  the  attachmeptihy  George  Hibl^d  ^^\fM  the 
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Lawrence  Coal  Mining  Cojnpany  were,  when  so  taken^  t^e 
goods  of  that  C^jqapanyyto  whom  they  had.  unquestionably  pre- 
Yiously  belonged,  or  whether  the  right  pf  property  thereon  had 
before  then  legally  passed  to  and  been  ^Id  and  transferred  by 
the  Company  to  the  plaintiff,  who  now  claims  to  be  the  legal 
owner  of  them,  'i  he  jury  have  passed  their  opinion  on  this 
question,  and  we  must  consider  wjhether  they  were  right  in 
doing  so  under  the  evidence.  It  appears  from  the  report  that  a 
judgment  was  obtained  in  this  Court  by  .the  plaintiff  and  others 
on  the  11th  September,  1865,  against  the  Lawrence  Coal 
Mining  Company,  for  S  10,000,  besides  the  costs,  and  that  on 
the  6th  of  November,  1866,  all  the  real  estate  of  said  Company 
situate  at  River  Hebert  was  sold  at  public  auction  by  defendant, 
as  Sheriff  of  the  County  of  'Cumberland,  under  an  execution 
issued  uppn  that  judgment,  and  the  plainjtiff  became  the  pur- 
chaser for  the  sum  of  $3975.  The  defendant,  on  the  same  day, 
executed  a  deed  to  the  plaintiff,  by  which  all  the  title  and  in- 
terest of  the  Company  in  the  property  described  therein  passed 
to  the  plaintiff.  The  personal  property,  though  advertised  by 
the  defendant  to  be  sold  under  the  same  ex;ecution,  was  left  on 
the  premises  unsold.  It  also  appears  from  the  deposition  of 
John  C,  AldeHf  Commissiciner  of  this  Court,  that  one  J.  Ji* 
Hawley,  a  director  of  said  Company,  residing  in  Boston,  was  in 
1867  authorized  by  Charles  E,  Milea^  as  President,  and  him- 
self, as  General  Agent  of  said  Company,  with  the  sanction  of  a 
majority  of  the  stockholders,  to  come  to  Npva  Scotia  and  sell 
the  personal  property  oi  the  Company, — that  Hawley  came  and 
effected  a  sale  of  it,  and  on  his  return  from  Nova  Sco^a  re- 
ported to  the  Coippany  that  he  had  sold  the  property  to  the 
plaintiff  and  handed  him  the  paper  marked  *'A,"  together  with 
the  inventory.     This  paper  is  in  the  following  words  :— 

"River  Hebert, 
"  Cumberland  County,  Nova  Scotia, 
"July  5th,  1867. 

"  1^Q|PW  all  niien  by  Uiese  presents  tb^  Benj^ip  Bradley^ 
of  Bpston^  CpmtnPAwi^altJi  of  M^sa/pbusetts^  TJnited  [States  ot 
Ai^erica,    has    this  day  purchased  tlmugh  J.   B.  Sawlfy> 
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authorijEed  to  sell  the  same,  the  following  described  property, 
with  the  exception  of  two  horses  previottslj  sold  by  his  repre- 
sentative, Ezra  C.  Dillinghani. 

**  Signed  in  behalf  of  the  Company,  by  J.  R.  Hawley, 
Agent,  (L.  S.) 

"  Signed  in  behalf  of  Benjamin  Bradley,  the  pur- 
chaser, by  Ezra  C.  Dilunguak,  (L.  S,) 
"Witnesses,— Georgr  Moffatt,  (L.  S.) 
"  Nathan  C.  Hoo,  (L.  S.) 
"Jesse  C.  Hog,  X  his  mark,  (L.  S.) 
This  witness,  Alden^  further  testified  that  the  signature, 
"J.  C.  Hawley,"  to  this  paper,  was  his  handwriting,  and  that 
the  signature  of  E.  C.  Dillingham,  also  subscribed  thereto,  was 
in  his  handwriting ;  that  he  believed  all  the  witnesses  to  this 
paper  were  dead ;  that  the  sale  made  to  the  plaintiff  under 
this  document  was  adopted  by  the  officers  of  the  Company, 
Dillingham  being  at  the  time  a  shareholder  of  the  Company  as 
well  as  himself ;  that  the  plaintiff  paid  for  the  property  by  re- 
linquishing notes  and  claims  ho  held  against  the  Company  to 
the  amount  of  $1500,  Xhe  plaintiff,  on  being  called  as  a  wit- 
ness, stated  that  he  was  a  director  and  shareholder  of  the 
Company,  and  that  they  were  indebted  to  him  partly  on  notes 
and  for  a  large  amount  of  interest ;  that  Hawley  came  from 
Boston  to  sell  the  property  of  rhe  Company,  and  he  had  purchased 
it ;  that  the  plaintiffs  in  the  judgment  against  the  Company  were 
all  directors  of  the  Company,  and  that  the  minute  book  produced 
at  the  trial  in  evidence  was  the  original  book  and  record  of  the 
proceedings  of  the  Company ;  that  J.  0.  Alden  was  the  Secretary 
of  the  Company  and  came  down  to  represent  him,  and  Dilling- 
ham came  down  wit\ijfawley ;  that  there  was  no  entry  in  the 
minute  book  confirming  the  sale  to  him  ;  that  George  Moffatt, 
senior,  occupied  the  premises  for  him  after  1866,  and  then  his 
son  ;  that  all  the  goods  seized  under  the  attachment  were  on 
the  premises  sold  to  him  ;  that  in  1865  and  1866  the  Company 
was  hopelessly  insolvent,  and  owed  $150,000,  but  the  stock- 
holders paid  every  dollar  they  owed  except  $28  claimed  by 
Hibbard;  that  after  1865  and  1866  the  shareholders  could 
not  be  got  together,  and  no  meeting  could  be  had  except  of  the 
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cKrectors.  "  We  acted,"  he  says,  •*  m  good  faitb,  and  paid  ererj 
debt  in  Nova  Scotia,  with  all  the  royalties."  He  says  that  J. 
JUoffati,  funior,  was  his  agent  in  the  mines  in  1872,  and 
Alden,  at  Boston,  conducted  the  correspondence  after  18&6  ; 
that  the  real  estate  in  1866,  and  the  personal  property  in  186T, 
became  and  was  treated  wholly  as  his  own,  and  no  one  made 
claim  to  it  to  his  knowledge,  and  he  beard  no  claim  made  by 
Hibbard  until  his  attachment. 

In  his  cross-examination  he  says :  *^  The  Company  was  incor- 
porated under  the  Joint  Stock  Companies'  x^ict  of  Nova  Scotia. 
They  had  no  meeting  from  February,  1866,  till  December,. 
1874.  There  was  no  election  of  officers  in  that  interval. 
Sibbard  was  the  managing  director  previous  to  1865.  He  was 
the  only  director  in  Nova  Scotia,  but  there  were  other  mana- 
gers. He  occupied  the  house  that  was  sold  to  witness  and 
continued  in  it,  but  paid  no  rent  for  iL  The  Company  took 
the  management  from  Hibbard  for  a  year  and  more.  He  was 
the  manager  in  1867.  Some  of  the  directors  are  interested  in 
the  property  and  in  any  surplus.  This  is  a  mere  honorary  ob- 
ligation. The  transaction  was  open  and  above  board.  In 
1865  we  were  endeavoring  to  sell  out  the  mine.  Alden,  DiU 
lingham,  ifawley  and  Wentteorth  are  the  four  who  have  the 
honorary  obligation  spoken  of.  Hibbard  made  no  advances ; 
they  did."  The  defendant,  being  called,  proved  the  deed  **A," 
executed  by  himself  to  the  plaintiff,  dated  6th  November,  1866, 
and  also  an  advertisement  marked  "  D,"  of  personal  property, 
dated  Srd  November,  for  a  sale  on  the  7th  November,  1866, 
which' did  not  take  place.  '  He  says  that  in  1872  he  sold  the  mines, 
houses,  and  other  things  enumerated  in  the  writ,  under  the 
order  of  A.  S.  Bli  ikhorn,  the  Prothonotary,  marked  ••  E,"  and 
dated  November,  1872. 

Frederick  Oarmickael  proved  the  value  of  the  goods  de- 
scribed in  plaintiff*8  writ  to  bfe  ^1149.50.  John  Moffut  8ays> 
'^  My  father  died  in  1874,  and  waS  in  charge  of  the  mining 
premises  &nd  property  for  plaintiff  till  1871.  I  was  afterwards 
in  charge.  I  acted  under  the  letters  from  Alden  of  10th  March, 
1871,  24ih  May,  Uth  December,  and  S4th  January,  1872, 
and  4th  June,  1873.     After  March,    187 1^  J  put  parties  into 
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the.houfie.  Till  then  my  father  was  io  it  I  belieTe  my  &ther 
received  r^muneratioii.  I  receivQd  8onve  up  to  the  present  I 
was  at  the  sale  in  ,I>^ceml>ef,  13T2».apd  f^tl^deat  6^  .I^intlff. 
There  was  a  teqaqt  thap  ip  ^he  house.  AH  ^the  .goods  j^zeA 
were  stored*  AU  |h^{nm^r«Nhpiij9es  «(ere-4old.  ^Opeof  ihem 
was  remQved.by  Zaj^/prt^Bep  pr  tbreis  years  after;  ^aQle.of  the 
goods  ,were  removed* ''  ^Qn.Qrqeu^rexaimnatiQii  he  said>  "J  rpre- 
Bume  my  father  was  acting  for  the  ,Con[^pany.  I  kne^  p/ 
plaintiff  before  J^Ianch,  1871.  «4Uen , was  heroimore  than  owe; 
he  was  ac^ipg  fprlhe  Compapy.  J  sold  some  of  .the  .pippecty^ 
old  iron,  s^nd  got  ^^  ^o^e  Tent:*'  On  re«e3camiQation  the  .wit- 
ness sai^, — ^*  I  .paid  taxes  and  accounted  *with  the  plaintiffs  for 
the  irqn  sold.  2  h^d  ^letters  from  ,him.  I. had  one  4n  Jnue» 
1872."  lihe  discontiiwance  of  plaintiff's  Auit  by  aUacbiQent  ,pf 
ll^h  Deceqiber  was,hei;e.ipi;it  jp,  and  plaintiff  recited  his  case. 

It  is  cleiir  irom  the  evidence  produced  on  .the  p^tqf  theplain* 
tiC  which  is  ^nqt  at  ,^11  coc^itradicted*  but  is  la  several  respects  ' 
corroborated  by  that  of  G^rge  MiMat'di  (the  only  witness 
called  on  the  defquc^,  4fhat  Uie  gqpds  in  /^vie^tipn  w^er-e  solfi  thy 
HawU^  in  July,  1867,  a9  sff^nt  .of,  i^nd  w  ibehailf  of,  the  Com- 
pany-, for  a  debt  dm  by  ^he  vQ^mpany  lio  the  plaintiff  ^  ootcis 
amouBting.to  $1500,  whiqh  liQtes«  on  jthje  «ale  be;ii:vg  .«ffeoted« 
were  given  .yp  by  t^  pk^iiitiff  to  the  Company,  who  fiK>m  thai 
time  liieyer  clfiim^,  or  prqtecded  to  cJUiff?^  any  right  of  pi:oBei;ty 
in  thc^oods. 

The  plaintiff  .bad  actual  possession  of  the  goods  tlirough  his 
agents  MiJiff(Ut*  the  fa^er,  and  Moffi^U,  the  son^  from  the  time 
they  beccune  his  property  until  the  defendant  seiaed  them  under 
the  writof  attachoutnt  |it  the  suit  of  Mibbards  yet  it  was  eon- 
tended  on  the  pai't  of  the  defendant  at  the  argument  that  the 
right  of  propeily  in  these  goods  was  still  in  the  Company,  be^- 
cause  the  corpoi:ate  seal  was  not  affixed  >to  paper  ^'A/'  which, 
foir  want  of  th^t  sealf  ws»  w  iav^id  instrument  that  cooveyed 
oo  right  to  the  plajintiff  in  the  goods.  This.Ai  a  fotimality  that 
is  not  required  to  be  observed  in  the  ordioaiy  transactions  of  a 
itrading  company,  it  being  now  a  weU  e^tabU9bed  jdoctriM  that 
.a  trfuling  corporation,  snch  a9  ibis  wM)  may  make  bindiiig 
agjreeipeiiAi  in  furtberance  of  ike  puiposes  of  th^ir  ineorporatien 
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withant  trsidg  thrfr  aeal.  Sefe  BricB  on  Ultra  Fi>«»,  SIS  ; 
6  MlS  a.,  ISl;  16  Q.  J?.,  «8»;  5  ^.  <«  2?.,  409;  ^/ 
jExchf  SS8:  But  itte  not  necesdaiy  tacit^  cases  in  support  of 
this  principle,  for  tbe  Legislature^  bjr  chap.  63,  B.  8:,  sec.  15, 
ha»  enacted,  "  that  the  acts  of  ineorpotnted  companies,  performed 
within  the  scope  of  their  charters  or  act6  crating  tbem,  shall  be 
Taiid,  notwithstanding  they  may  not  be  done  under;  or  authen- 
ticated by,  the  seal  of  such  cbrporattons."  I  think  the  right  of 
property  in  the  goods  passed 'from  the  Company  to  the  plaintiff 
imder  the  sale  made  to  him  by  Hawletf,  the  agent  of  the  Com* 
pany,  and  that  being  in  possession  of  the  goods  under  that  sale, 
which  it  appears  was  adopted  and  sanctioned  by  the  officer^  of 
the  Company;  the  plaintiflF  was  entitled  to  recoter,  and  that  the 
verdict  found  in  his  faVor  for  a  conversion  ought  to  stand.  I 
ahe  think  that  the  defendant's  fourth  plea  is  bad,  and  that 
akhotigh  it  may  be  doubtful  whether  the  repIicAtioh  to  that 
plea,  to  which  the  defendant  has  demurred,  is  a  good  replica- 
tion, yet,  as  the  first  fault  in  pte&dfng  Was  made  by  the 
defendant,  the  plaintiff  is  entitled  to  our  jedgtnent  on  the 
demurrer  (^Stephen  on  pieadinff^^  141,)  and  the  rule  for  set- 
ting aside  the  rerdict  must  -be  discharged,  with  costs. 

WiLKiN8>  J.,  read  the  following  dissentient  opinion  :— 

It  is  quite  unnecessary  for  me  to  cite  authorities  to  show  that 
by  lawj  independent  of  the  provbions  of  our  general  statute 
respecting  corporations^  the  use  of  the  corporate  seal-  proved  to 
have  been  possessed  by  the  incorporated  associatioti  of  which 
plaintiff  was  a  member,  was  ihdispensable  to'  the  legal  efficacy 
of  that  contract  by  means^of  which  he  clam<&d  tbftt  the  goode 
'  in  question,  the  property  of  tbe  corploration,  had  been  trans* 
ferred  tO'hitt*  I  n^y  ^y^  however,  that  I  have  carefully 
examined  the  autSiorities^  and-  fitd*  the-  coddlusion  indicated' 
inevitable.:  Having  arrivM  at  it,  it  beK^ainb^mfy' duty  to  ex- 
amine atid  consider  the  Proviticlal  Statute.  I  have  done'  so  in 
the  light  of  the  evidenee;  and  have'  fdJTnd  that  it  leaves  the 
plaintiff^s  positidti  in  referenceto^  the  (qilestion  precisely  what  it 
wooldhave  been  if  akestatilte  had 'never  exisfbd.  The  only 
sectiotts  .^  cfaiipt^r  5S,-^he  statute  in  que^tion.'-^^lhtit  affect 


Digitized  by 


Googk 


594  BRADLEY  v.  McLEAN. 

the  case  are,  first,  section  16.  Its  words  are  these,  "  The  acts 
of  incorporated  companies  performed  toithin  the  scope  of  their 
ekarler  or  acts  C9  eating  them  shall  be  valid,  notwithstanding 
they  may  not  be  dime  under,  or  be  authenticated  by,  the  seal  of 
such  corporations.'^  That  means,  of  course  (it  will  bear  no 
other  meaning,)  that  for  the  transaction  of  the  business  for 
which  they  are  chartered  or  incorporated^  the  use  of  the  cor- 
porate seal  is  not  necessary.  If,  when  an  incorporated  Com- 
pany has  ceased  to  carry  on  the  business  for  which  it  was 
chartered  or  incorporated,  the  act  of  selling  off  the  real  and 
personal  property  of  the  corporation  is  an  act  done  within  the 
-scope  of  the  oompany^s  charter  or  act  creating  it^  my  view  of 
the  case  before  us  is  a  fallacy.  The  business  of  this  Company 
had  ended  before  the  transfer  of  this  property  was  made.  The 
transfer  was  made,  avowedly,  because  the  property  transferred 
was  no  longer  required  for  carrying  on  the  business  of  the  Com- 
pany. The  plaintiff,  himself,  while  relying  on  the  transfer, 
declared  that  the  Company  had  become  hopelessly  insolvent. 

The  act  of  transfer  could  only  be  brought  within  the  statute 
by  showing  that  it  was  done  under,  and  by  virtue  of,  section  2 ; 
and  that  could  only  be  effected  by  showing  (as  was  not  shown 
in  any  manner  whatever,)  that  the  corporation  had  made  a 
by-law  "  declaring  tfie  'manner  of  conveyance  of  their  per- 
sonal estate"  and  that  ifverehy  the  use  of  a  corporate  seal  was 
not  required  for  thai  purpose*  The  existence  of  such  a  by- 
law was  not  proved,  or  pretended  to  be  proved,  at  the  trial. 
Therefore,  it  follows  abeolutely  and  inevitably  that  it  we  are 
to  be  governed  by  the  plain  meaning  of  the  plain  words  of  the 
statute  this  act  of  transfer  is  not  within  its  provisions.  The 
written  paper  purporting  to  be  the  transfer  had  not  applied  to 
it  the  seal  of  the  corporation.  (Here  the  Judge  read  the  paper, 
ante  p.  589.)  If  this  act  of  the  Company,  done,  as  the  plaintiff 
proved,  and  as  has  been  already  stated,  after  the  Company  had 
become  hopelessly  insolvent,  and  in  the  absence  of  proof  of  the 
existence  of  an  authoricttting  bye-law,  can  be  regarded  as  an  act 
done  within  the  scope  of  the  charter  or  act  of  incorporation,  and 
so,  within  the  meaning  of  section  IS,  all  I  have  to  say  is,  I  shall 
nse  from  the  conclusion  of  this  case  with  an  impression  that  I 
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am  not  as  competent  to  construe  plain  words  of  my  own 
hmguagc  as  I  thought  I  was  when  I  entered  on  the  considera- 
tion of  it.  I  am  of  opinion  that  when  the  learned  Judge  who 
tried  this  cause  expressed  his  opinion  to  the  jury  that,  under 
the  statute,  a  use  of  the  cor[>orate  seal  was  not  necessary,  -the 
jury  in  that  respect  were  misdirected.  I  have  said  more  about 
this  case  than  was  necessary  in  any  other  view  of  it  than  this, 
viz.,  that  the  defendant  is  an*  officer  of  our  own  Court,  who 
may  be  seriously  affected  by  the  decision,  and  who  may  be  ad- 
vised to  carry  the  case  further. 

With  regard  to  the  demurrer — the  replication  is  bad,  and  the 
plea  to  which  it  is  a  replication,  though  inartificial,  is  not  bad  in 
substance,  inasmuch  as  it  states  that  the  defendant,  as  sheriff, 
under  a  writ  of  attachment  delivered  to  him  to  be  executed, 
levied  on,  &c.,  the  goods  in  question,  being  tfte  pi^operty  of  that 
party  against  whom  the  writ  had  issiued.  That  in  substance 
was  a  sufficient  defensive  allegation. 

Young,  C.  J.,  said  it  appeared  from  the  evidence  that  certain 
parties  in  Boston  had  organized  a  Company  for  the  purpose  of 
mining  coal  in  this  Province ;  that  they  found  the  enterprise 
•would  not  pay  and,  accordingly,  gave  it  up,  paying  off  every 
shilling  that  they  owed,  a  course  very  few  companies  followed. 
It  appeared  also  that  two  or  three  directors  had  advanced  large 
sums  of  money  on  behalf  of  the  Company,  and  that  they  were 
to  be  secured  as  far  as  possible  by  the  property  of  the  Company. 
After  the  transfer  of  the  property,  Mr.  Hibbard  took  out  a  writ 
of  attachment  against  the  Company  as  an  absent  or  absconding 
debtor,  and  on  the  trial  "of  an  action  brought  against  the  sheriff 
for  his  proceedings  under  the  writ  of  attachment  and  subsequent 
order  of  the  Court,  the  question  «rose,  whether  the  sale  of  the 
Company's  goods  to  Bradley  was  good,  the  document  by  which 
the  transfer  was  effected  not  being  under  seal.  He  considered 
the  sale  to  Bradley  under  the  evidence  to  have  been  perfectly 
legitimate  and  bonafidey  anti  to  be  good  in  point  of  law. 
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In  Rb  peter  ROSS. 

AraleforactachmeDtforaoonteinpi  of  Ooort  coomiittad  dorisg-  •>  adjonnied  term, 
(adjonnied  under  B.  S.,  c.  94,  sec.  11,)  oan  be  moved  for  on  the  last  day  of  such  term  x  and  it 
Ishoobjeotion  totheralethatit  ismaderetamnbletothe  next  term.  A.  rule  nisi  for  an 
attacliment  can  be  moved  for  on  the  last  day  of  Term  for  a  oonltompl  oommittod  during  the 
Term.  But  the  rule  will  be  d.soharged  if  beaded  "  In  re,  fto./'  when  there  is  no  sooh  matter 
depending  in  Ooort. 

The  following  order  was  made  by  the  Court  on  the  first  day 
of  March,  A.  D.,  1876. 

in  thb  bupbemb  coubt,  1876. 
Halifax,  SS. 

in  kb  peteb  boss. 

Upon  the  information  of  the  Honorable  Samnel  Leonard 
Shannon,  Queen's  Counsel,  this  day  made  in  open  Court,  and 
upon  reading  the  affidavit  of  the  Honorable  Otto  S.  Weeks, 
Her  Majesty's  Attorney  General  for  the  Province  of  Nova 
Scotia,  with  the  exhibits  thereto  annexed,  and  of  George  £. 
Morton,  and  the  exhibits  thereto  annexed,  and  of  the  said 
Samuel  Leonard  Shannon,  and  upon  reading  a  copy  of  a  printed 
newspaper  called  the  '*  Cili^en"  referred  to  in  the  said  affida-^ 
vits,  and  annexed  to  the  affidavit  of  the  said  George  £.  Morton, 
appearing  to  have  been  published  by  the  Halifax  Citizen  Print- 
ing and  Public  ng  Company,  in  which  Peter  Ross  is  a 
shareholder,  at  Halifax,  on  the  17th  day  of  February  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seventy ^six, 
when  this  Court  was  sitting  in  bane,  in  the  editorial  column  of 
which  is  inserted  and  published  a  scandalous  and  libellous 
article  and  statement  reflecting  on  the  administration  of  justice 
in  this  Province  by  the  Supreme  Courts  commencing  with  the 
words,  **  Clearing  the  Docket,"  tending  to  the  great  obstruction 
of  the  course  of  justice  and  being  a  contempt  of  this  Court, 
then  in  session ; 

It  is  ordered  that  the  said  Peter  Boss  do  personally  attend 
this  Honorable  Court  on  the  first  day  of  the  next  ensuing 
term  of  this  Honorable  Court,  at  eleven  of  the  clock  in  the 
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forenoon  of  the  said  day,  and  further,  that  be  then  and  there 
show  cause  why  an  attachment  should  not  be  issued  against 
him  for  such  contempt  as  aforesaid,  and  why  he  should  not  be 
committed  to  prison  or  otherwise  dealt  with  according  to  law, 
as  this  Court  shall  think  fit  to  order. 

Dated  at  Halifax,  this  first  day  of  March,  A.  D.,  1876. 
By  the  Court, 

(Sgd.)     M.  I.  WILKINS, 

Frothy. 

The  regular  December  term  of  the  Court  had  been  extended 
by  an  order  made  by  the  Judges,  under  the  authority  of  R.  S., 
cap.  94,  sec.  11,  and  the  above  rule  was  made  on  the  last  day 
of  the  adjourned  or  extended  term.  The  matter  came  on  for 
argument,  before  the  full  Court,  during  the  present  term. 

Russell  took  preliminary  objections  to  the  rule : — 

First,  that  no  such  order  could  be  made  during  the  ad- 
journed term,  as  the  order  extending  the  term  and  the  statute 
under  which  it  was  passed  limited  the  purposes  for  which  the 
term  was  extended  and  confined  the  Court  to  the  disposal  of 
the  causes  oh  the  docket ; 

Secondly y  that  no  rule  nisi  could  be  granted  for  an  attach- 
ment on  the  last  day  of  term  ;  Anon,,  3  LofR,  801 ;  Anon,, 
S  Smith.  118;  TiddTs  Pr.,  481  ;  Anon.,  1  Burr.,  651 ;  Eex 
V.  York,  5  Burr.,  2686;  Per  Lord  Mansfield  in  Jacob* s  case, 
4  Burr.,  2502; 

Thirdly,  that  the  affidavits  and  rule  should  not  have  been 
headed  "  in  i  e,"  as  there  was  no  cause  or  matter  depending  in 
Court;  Tidd,  492,  citing  7  T.  R.,  454  ;  Rex  v.  Harrison  et 
al,  6  T.  R.,  60 

Shannon,  Q.  C,  contra,  as  to  the  last  point,  contended 
that  the  practice  relied  upon  was  based  on  mere  rules  of  Court, 
which  did  not  apply  here. 

ITie  argument  on  the  merits  was  then  proceeded  with. 
Shannon,  Q,  C.,  moving  to  make  the  rule  absolute,  Russell 
<&  Chesley  showing  cause.  As  the  decision  of  the  Court 
turned  wholly  upon  the  preliminary  objections,  the  argument 
on  the  merits  is  omitted. 
S9 
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Ritchie,  E.  J.,  now,  (April  2nd,  1877,)  delivered  the  judg- 
ment of  the  Court : — 

The  objection  that  this  motion  could  not  be  made  on  the  last 
day  of  the  adjourned  term  is  in  my  opinion  groundless.  The 
powers  of  the  Court  were  in  full  force  until  the  final  adjourn- 
ment. The  term  continued  to  all  intents  and  purposes  till  then. 
The  extension  is  made  for  such  a  period  as  the  judges  may  deem 
necessary  for  the  disposal  of  the  causes  on  the  docket ;  but  so 
lon^  as  the  term  continued  all  the  powers  of  the  Court  could  be 
exercised,  and  I  do  not  know  that  a  more  fitting  time  could  have 
been  taken  to  make  the  motion.  It  related  to  the  disposal  of  the 
causes  on  the  docket,  and  the  Court  does  not  allow  the  argu- 
ments to  be  interrupted  to  hear  motions  on  t)ther  matters  unless 
they  are  of  an  urgent  character  requiring  the  immediate  action 
of  the  Court.  The  alleged  contempt  took  place  at  about  the 
time  the  arguments  had  closed  ;  surely  if  such  an  oflence  has 
been  committed  in  terra,  the  Court  has  power  at  once  to  proceed 
against  the  offender  for  the  contempt.  It  has  always  been  the 
practice  of  this  Court  to  hear  motions  on  the  last  day  of  the 
term,  unless  they  might  have  been  made  on  the  first  day  of  the 
term  or  other  days  set  apart  for  motioi.s,  and  any  other  practice 
would  be  attended  with  great  inconvenience  as  we  have  but  one 
term  and  no  sitting  of  the  Court  in  in  banc  from  April  to  Decem- 
ber. In  the  Queen's  Bench  in  England  the  Court  would,  in  my 
opinion,  grant  such  a  rule  nisi  under  like  circumstances.  A 
distinction  there  is  made  between  an  offence  committed  previous 
to  the  commencement  of  the  term  and  one  committed  during 
the  term.  In  the  former  case  an  application  will  not  be  allowed 
so  late  in  the  term  that  cause  cannot  be  shewn  during  the 
term.  But  while  in  the  case  of  Rex  v.  Smith,  1 T.  R.,  80,  this 
was  admitted  to  be  the  rule,  it  was  held  that  the  motion  could 
be  made  at  the  end  of  the  term  for  supposed  misconduct  during 
the  term.  If  the  motion  had  delayed  till  next  term  an  objection 
on  the  ground  of  delay  would  have  been  entitled  to  more 
weight. 

The  objection  taken  to  the  affidavit  on  which  the  rule  has 
been  granted  is  of  a  more  serious  character.  It  is  unquestion- 
ably the  rule,  both  here  and  in  the  Queen's  Bench  in  England » 
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that  if  an  affidayit  is  headed  in  a  cause  before  there  is  any  such 
cause  in  Court,  such  an  affidavit  cannot  be  read  ;  and  if  a  rule 
nisi  be  granted  thereon  it  will  be  discharged.  The  only  diffi- 
culty which  has  suggested  itself  to  me  is  whether  heading 
these  affidavits  in  re  Peter  Ross  is  a  violation  of  the  rule,-^ 
whether  it  is  a  heading  in  any  cause.  I  do  not  find  any  affida- 
vits so  headed  adjudged  to  be  irregular.  But,  in  view  of  all  the 
decisions  on  the  subject,  I  am  led  to  the  conclusion  that  in  such 
cases  as  this  there  should  have  been  no  heading  whatever. 

In  ex  parte  John  Nohro,  1  B.  &  C,  267,  a  rule  nisi  having 
been  obtained  for  a  certiorari,  on  shewing  cause  it  was  objected 
that  the  affidavits  upon  which  the  rule  was  obtained  were  en- 
titled, "  The  KiTig  v  the  Justices  of  Essex  *^  whereas  on  the 
motion  for  a  rule  nisi  they  ought  not  to  have  been  entitled  at 
all,  as  no  cause  was  then  pending  before  the  Court.  The  affidavits 
were  held  to  be  irregular  and  the  rule  was  discharged. 

In  ex  parte  Eoans,  2  Dovvl,  R.  N.  S.,  410,  which  was  an 
application  for  a  writ  of  prohibition,  it  was  urged  that  it  was 
the  universal  practice  in  such  cases  simply  to  entitle  the  affida- 
vit in  the  Queen's  Bench  for  until  the  writ  was  granted,  there 
was  no  cause  which  could  be  described  by  the  name  of  the  parties 
or  by  any  descriptive  title.     The  Court  discharg  d  the  rule. 

In  the  case  of  In  re  Orantham,  Gent,  one  of  the  attorneys,  &c. 
where  a  rule  nisi  was  taken  calling  on  Grantham,  an  attorney 
of  the  Court,  to  answer  matters  in  an  affidavit,  it  was  objected 
that  the  affidavits  in  answer  could  not  be  read  as  they  had  no 
title,  whereas  the  rule  nisi  was  entitled,  "  In  the  matter  of,  &c  " 
T'he  affidavits  in  support  of  the  rule  were  not  entitled  at  all. 
The  Court  held  that  the  affidavits  could  not  be  read,  as  they 
should  have  been  entitled  in  the  same  way  as  the  rule  which 
they  were  produced  to  oppose.  The  learned  Judge,  (Patter- 
son,) after  so  deciding,  went  on  to  remark  that  the  affidavits  on 
which  the  rule  was  obtained  nee  !  not  be  entitled  at  all ;  but  he 
was  not  prepared  to  say  that  if  they  had  been  entitled  in  the 
manner  in  which  the  rule  was  entitled  it  would  have  done  any 
harm. 

The  case  of  one  of  the  attorneys  of  the  Court  is  in  itself  some- 
what exceptional,  and  in  his  last  remark  the  learned   Judge  has 
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expressed  no  decided  opinion,  and  it  was  an  obiter  dictum^  as 
that  question  was  not  before  the  Court. 

In  ex  parte  Walworth,  4  D.  &  L,  403,  the  affidavits  in 
support  of  a  rule  for  a  certiorari  were  entitled,  **  hi  the  matter 
of  the  Queen  y.  Robert  Walworth  and  James  Walworth ;^^^ 
objection  that  they  were  wrongly  entitled.  It  was  answered 
that  the  affidavit  was  only  '*  In  the  matter  of,"  which  prevented 
any  mistake  being  made  as  to  there  being  such  a  prosecution 
pending  in  the  Court.  "  Patterson,  J.;  In  ex  parte  IS^ohro,  the 
Court  seemed  to  think  that  the  affidavit  might  not  be  entitled 
at  all.  I  think  it  is  better  that  we  should  not  have  any  nice 
distinctions  upon  the  subject  and  enforce  the  general  rule  re- 
quiring that  the  affidavits  in  such  cases  should  have  no  title 
at  all." 

The  American  Courts  have  followed  the  English  practice  in 
this  resj  ect.  In  Haight  v.  Tw*ner,  21  John.,  R.,  371,  per  Our- 
iam ; — "  It  is  a  settled  rule  of  practice  in  the  English  Courts  that 
on  a  motion  for  an  information,  &c.,  the  affidavit  must  not  be 
entitled  ;  and  if  it  is,  it  cannot  be  read.  The  reason  assigned 
is,  that  there  is  at  the  time  no  cause  pending  in  the  Court,  and 
an  indictment  for  perjury  in  making  such  an  affidavit  must  fa'l, 
as  it  cannot  be  shown  that  such  a  cause  existed  in  the  Court  in 
which  the  affidavit  is  made.  As  the  affidavits  ought  not  to  have 
been  entitled,  they  cannot  be  read,  and  the  motion  must  be 
denied,  though  on  the  meiits  the  Court  would  have  sustained 
the  motion."  I  thirk,  on  the  same  ground,  and  on  that  ground 
alone,  that  the  rule  nisi  taken  out  in  this  case  should  be  dis- 
charged, but  without  costs. 


THE  QUEEN  v,  HUMPHREY. 

The  (leclaratfon  set  out  a  I  oiicl  to  Her  Mujesty  coiirlit'oned  for  the  due  performaiife  l\v  de 
fendHut  of  his  duties  as  ^uax^ian  of  the  estiite  of  a  lunatic.  Defendant  pleadetl  an  equitable 
plea.  au<J  asked  for  the  equitable  interfereuce  of  the  Court.  A  verdict  h.iving  been  found  for 
defcnd:int,  and  a  rule  taken  to  Ket  it  aside*  the  Court  held  that  tkefore  proceeiiing  to  give  jud^ 
ment  as  to  whether  there  should  be  a  new  trial  or  not,  the  name  of  »oine  peri>on  nhoutd  be 
introduced  as  relator,  to  be  responsible  for  costs*  uud  gaxe  leave  to  the  Attorney*  General  to 
amend  the  proceedings  accordingly. 

The  declaration  in  this  case  set  out  a  bond  made  by  the  de- 
fendant  to  Her  Majesty   the  Queen   conditioned    for  the  due 
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discharge  by  the  defendant  of  his  duties  as  guardian  of  a  lu- 
natic, and  breach  of  the  condition  in  that  the  defendant  did 
not  so  discharge  his  duties,  and,  among  other  things,  did  not 
deliver  over  the  estate  after  the  decease  of  the  said  lunatic  to 
the  parties  lawfully  entitled,  but  retained  the  same  in  his  pos- 
session. Defendant  pleaded  to  the  action,  among  others,  a  plea 
on  equitable  grounds,  to  the  effect  that  the  only  breach  com- 
mitted or  suffered  was«  that  he  did  not  within  a  year  after  his 
appointment  render  an  account  on  oath  of  the  property  in  his 
hands,  &c. ;  that  such  condition  was  only  intended  to  afford 
security  that  the  defendant  would  diligently  enquire  as  to  the 
extent  of  the  lunatic's  property ;  that  defendant  did  so  enquire 
and  ascertain  the  extent  of  such  property  and  carefully  guarded 
the  same,  and,  long  before  action  brought,  filed  an  account  on 
oath  in  the  Supreme  Court  of  all  his  transactions  relating  to 
said  property,  and  that  the  omission  to  render  an  account  as 
required  by  the  Court,  within  a  year  after  his  appointment,  was 
purely  accidental  and  without  any  fraudulent  intent,  and  had 
produced  no  injury  whatever.  Defendant  further  said  that  the 
actioti  had  been  brought  at  the  instance  of  a  person  who  had  no 
interest  whatever  in  the  estate  of  the  deceased  lunatic,  and  for 
the  purpose  of  annoying  and  oppressing  the  defendant,  and  he 
prayed  the  equitable  interference  of  the  Court  that  he  might  be 
protected  trom  all  loss  or  damage  in  the  said  matter,  and  that 
such  other  and  further  order  might  be  made  as  might  be  con- 
sistent with  equity,  &c.  A  trial  was  had  before  DbsBarrbs, 
J.,  in  May,  1875,  and  a  verdict  found  for  the  defendant  under 
the  charge  thus  reported  by  his  Lordship : — 

'*  I  remarked  to  the  jury  as  I  had  to  the  Counsel  at  the  outset 
that  this  seemed  to  me  an  anomalous  proceeding,  since,  though 
commenced  by  the  Attorney  General,  the  action,  at  the  suit  of 
the  Crown  and  on  a  bond  to  the  Crown,  was  not  on  the  relation 
of  any  one  interested,  observing  at  the  same  time  that  while  the 
breaches  assigned  had  relation  to  the  deceased  lunatic  person- 
ally, and  to  the  mode  of  interment  of  his  corpse,  deceased  was 
not  represented,  nor  was  his  estate  represented  by  any  personal 
representative.  Observing  further,  on  the  time  of  the  filing  of  his 
account  by  the  lunatic's  guardian  in  relation  to  the  time  of  the 
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commencement  of  the  action,  and  on  the  nature  and  character  of 
the  action  itself,  I  reminded  the  jury  that  we  were  not,  under 
the  issues,  ^trying  the  correctness  of  that  account.  Pointing  oiit 
to  the  jury  that  they  were  required  by  the  plaintiff  not  merely 
to  find  the  truth  of  the  breaches  assigned,  but  to  assess  dam- 
ages also,  that  is  damages  to  the  lunatic  or  to  her  estate  in  respect 
of  the  breaches  if  so  found,  I  read  to  them  the  conditions  of 
the  bond  specified  by  the  Legislature  as  necessary  to  be  entered 
into  in  such  cases  by  the  guardian  of  a  lunatic,  and  I  intimated 
an  opinion  that  the  acts  or  omissions  of  the  defendant  relied  on 
by  the  plaintiff  were  not,  under  all  the  circumstances  of  the  case, 
such  violations  as  the  Legislature  contemplated,  nor  such  as  in- 
volved a  breach  of  the  conditions  of  the  bond  in  question.  T 
fully  stated  the  reasons  which  had  brought  my  mind  to  such 
conclusion.  The  case  was  then  left  to  the  jury,  and  they  found 
for  the  defendant. 

The  cause  was  argued  during  a  previous  term  by  Graham  for 
plaintiff,  and  Meagher  for  defendant,  on  a  rule  nisi  to  set  the 
verdict  aside. 

McDonald,  J.,  now,  (April  2nd,  1877,)  delivered  the  judg- 
ment of  the  Court : — 

The  defendant  in  his  plea  on  equitable  grounds  asks  for  the 
equitable  interence  of  the  Court,  and  the  evidence  showing  that 
Her  Majesty  the  Q-een  has  no  interest  in  the  result  of  this  suit, 
it  is  my  opinion,  in  view  of  the  law  and  the  equities  of  the  case, 
that  before  proceeding  to  give  judgment  as  to  whether  or  not 
there  ought  to  be  a  new  trial,  the  name  of  some  person  should 
be  introduced  as  a  relator  in  the  cause,  who  will  be  responsible 
for  the  costs  if  eventually  judgment  should  be  given  in  favor  of 
the  defendant.  The  atto:ney  General  has  leave  to  amend  the 
proceedings  accordingly.  StepherCs  Qom..  65  and  66;  Story* 8 
Equity  Pleadings,  7. 
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ABSENT  OR  ABSCONDING  DEBTOR. 

1.  Process  was  issued  apainst  Defendant  as  an  absent  or  absconding 
debtor,  on  the  usual  aMdavit.  Application  to  set  the  process  aside 
was  supported  by  Defendant's  affidavit  setting  out  that  he  had 
never  been  out  of  the  Province  but  had  merely  gone  to  Annapolis 
and  elsewhere  in  the  Province  on  business.  Affidavits  were  react  in 
answer  showing  that  the  members  of' Defendant's  family,  one  of 
whom  had  been  constituted  his  agent,  had  given  *'  unsatisfactoiy 
if  not  contradictory"  answers  to  inquiries,  and  that  the  Defendant^ 
son  on  one  occasion  had  stated  that  hit*  father  had  been  in  Toronto, 
and,  he  expected,  was  then  on  his  way  home. 

Held,  that  t|ie  Defendant  was  rightly  proceeded  against  under  the 
Absconding  1)ebtors' Act  m  .  . 
JRentv.  AdUngtQn.,..., 14 

2.  PlaiutifF  having  proceeded  against  defendant  as  an  absent  debtor, 
an  application  was  made  on  behalf  of  one  Willis,  claiming  to  be 
owner  of  the  property  attached,  to  set  aside  the  proceedings.  It 
api3eared  that  defendiant  had  two  others  in  mrtnership  with  him  in 
the  business  in  connection  with  which  the  debt  arose,  one  of  whom 
was  in  the  Province  at  the  time  the  process  was  issued. 

Held,  that,  neither  defendant  nor  either  of  his  partners  having 
moved,  there  was  no  one  before  the  Court  who  could  be  heard  in 
support  of  the  contention  that  defendant  when  sued  was  not  sub- 
ject to  the  law  authorizifig  proceedings  agliiast  absent  or  abscond- 
ing debtors. 

Affidavit  made  in  Boston  purporting  to  be  made  before  Bingham, 
"  C^ief  Justice  of  Superior  Guurt,"  without  specifying  the  Court, 
held  good,  where  the  jurat  contained  the  words,  **  tb«  seal  of  wbi6b 
Court  is  affixed,"  and  the  affidavit  bore  the  seal  of  the  proper  Court 
Eobmimm  v.  Cameron.., :.,. ;.  261 

ADMINISTRATORS,  Evidence  produced  against 

See  BviDBNCB. 

ADVERSE  POSSESSION. 

See  pjKCTMENT — 3« 

See  aJso  Evidkjnce  of  Continuous  Ussfi, 

AFFIDAyiTS. 

See  Pbachcb,  setting  aside  pleas. 
See  aiao  Absent  or  A^scoKDmo  Debtor— 2. 

AGENT. 

See  Partnbrship. 

AGREEMENT  RESPECTING  LANDS. 
See  Interest  in  Lands. 

AMENDMENT,  after  verdict 

See  Practigb. 
OP  BULK 

See  Practice. 
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AMEECEMENT  OF  COUNTIES. 

Neither  the  Dominion  Acts  of  1868,  ch.  40,  and  of  1873,  cb.  46,  nor 
B.  S.,  ch.  21,  empower  the  Supreme  Gourt  to  amerce  a  County  for 
charges  incurred  in  calling  out  the  active  militia,  under  the  Dominion 
Act  of  1873,  ch.  40,  to  quell  a  riot. 
In  re  Atiurcemmt  of  Cape  Breton 410 

APPEAL. 

See  Pbagticb. 

,  GROUND  OF. 

See  Pbactick*  Venue. 

AEBITSATION. 

1.  Award  set  aside. 

Where  one  of  two  Arbitrators  who  had  made  a  certain  award 
subsequently  made  an  affidavit  setting  out  that  he  intended  to  de- 
cide the  case  according  to  law,  but  on  reconsideration  of  the  mat- 
ter, and  on  reperusal  oi  the  minutes  of  eyidence,  he  felt  persuaded 
that  in  making  the  award  he  misunderstood  the  evidence  given  in 
the  matter,  inasmuch  as  he  took  for  granted  that  no  evidence  was 
given  of  a  certain  fact,  which  upon  the  minutes  of  the  evidence 
being  read  before  the  Gourt,  by  consent,  appeared  to  be  material 
and  to  be  in  proof. 

Heklt  that  the  award  must  be  set  aside. 
DesBarrei  v.  Landry 145 

2.  Award  sustained  in  part  and  rejected  in  part. 

An  agreement  dated  19th  November,  1874,  was  signed  by  A.  W. 
and  S.  W.  D.  G.,  referriri£[  certain  disputes  concerning  lands  to  three 
arbitrators  named  therein,  providing  that  the  award  should  be 
made  and  signed  on  or  before  the  19tn  day  of  February,  1876,  and 
that  copies  of  it  should  be  served  on  the  parties  within  ninety  days 
of  the  date  of  the  agreement,  The  award  was  made  and  signed  on 
the  18th  day  of  February,  1875,  and  copies  of  it  served  on  t£at  day, 
ninety-one  days  after  the  date  of  the  agreement. 

HM  that  the  objection  that  copies  of  the  award  had  not  been 
served  within  the  time  sti]^ulated  could  not  prevail,  as  the  award 
was  made  and  served  within  the  time  named  in  the  agreement  for 
its  being  made,  and  that,  even  if  the  objection  could  have  prevailed 
in  another  case,  8.  W.  D.  G.,  who  raised  it  here,  was  guilty  of  iacKee 
in  allowing  two  terms  of  the  Gourt  to  intervene  between  the  serv- 
ingof  the  award  and  his  motion  to  set  it  aside. 

Meldf  also,  that  the  fact  that  one  of  the  arbitrators  was  not 
present  during  the  whole  period  of  taking  the  evidence  could  not 
oe  made  ground  of  objection  to  the  award,  when  all  thft  parties  in- 
terested consented  to  the  arbitrator  absenting  himself. 

Meld^  also,  that  the  portion  of  the  award  fixing  fees  must  be  set 
aside  and  the  rest  confirmed. 
In  the  matter  of  Wier  and  Cumminger , 178 

3.  Award  set  aside. 

Rule  of  Gourt  for  reference,  ordering  inter  aUa— 
la.  "That  the  arbitrators  shall  have  power,  &c.,  to  examine,  &c., 
and  make  an  award,  either  separately  or  in  one,  of  and  concerning 
all  accounts  respecting  the  receipts  and  disbursements  of  moneys 
received  from  the  interest,  renting  and  sale  of  tlie  glebe  and  church 
lands  and  the  buildings  thereon  at  Parrshoro',  by  the  late  Rev.  W. 
^,  K.  or  his  agents,  or  by  the  defeodtint  as  his  executrix,  and  all 
and  every  matter  connected  therewith  or  pending  of  and  between 


Digitized  by 


Googk 


INDEX.  Ul 

the  said  pftrish  of  St  O.  and  the  eaid  W.  B.  K.,  or  the  defendant  as 
executrix  or  otherwise."  Award,  **  that  the  defendant  do  pay  to 
the  plainiiiTs  the  sam  of  one  dollar  in  full  of  the  same." 

16.  **  That  the  said  arbitrators,  &c.,  shall  have  power  to  order 
judgment  to  be  entered  in  this  cause  either  for  the  plaintifiF  or  the 
defendant,  with  or  without  costs,  or  to  order  judgment  to  be  en^ 
tered  both  for  plaintiff  and  defendant,  wiih  or  without  cost^,  as 
they  shall  find  the  several  issues  either  for  or  against  either  party." 
Award,  **  that  judgment  be  entered  for  the  plaintiff  for  the  sum  of 
one  dollar,"  and  that  the  defendant  pay  all  the  costs  of  the  reference 
and  award. 

2.  '*  That  the  said  arbitrators  shall  have  like  power,  &;c.,  to  hear, 
&c.,  and  make  an  award  of  and  concerning  tne  receipt  and  dis- 
bursement of  moneys  received  for  the  sale  of  the  school  lands  at 
Parrsboro',  and  rents,  issues  and  priflts  of  the  same  and  every 
matter  connected  therewith,  adjusting  the  accounts  and  settling  the 
balance  due  thereon."  A  wsrd.  "that  the  defendant  is  indebted  to 
the  plaintiffs  as  such  executrix  on  the  said  school  moneys,  in  the 
sum  of  01400.  and  that  said  defendant  do  pay  to  the  plaintiffs  the 
eaid  sum  of  91400,  and,  that  judgment  be  entered  for  the  plaintiffs 
lor  that  amount." 

Held,  that  the  award  was  bad  as  to  submission  1  a.,  in  that  it  did 
not  show  nn  its  face  or  by  nectsssary  implication  from  what  ap- 
peared in  it,  that  the  several  matters  referred  to  in  such  submission 
were  finally  adjusted  and  settled. 

That  the*  award  was  bad  as  to  submission  I  6.,  inasmuch  as  the 
arbitrators  had  exceeded  their  powers  in  giving  costs  of  the  refer- 
ence and  award. 

That  the  award  was  bad  as  to  submission  2,  on  the  same  ground 
that  applied  to  the  award  under  1  a.,  and  because,  while  it  found 
against  defendant  as  executrix,  it  directed  judgment  against  her 
absolutely. 
Church  WardeM  of  ParrtHmrB' y.  King 383 

AHBITKATOBS*  FEES,  Award  fixing- 

i9ss  ARBlTftATION— 2. 

AETICLBS  OF  APPEENTICESHIP,  filing  of. 
iS^e  Law  Studient. 

ASSEMBLY,  Constitutional  Powers  of  House  of. 

Plaintiff,  being  a  member  «f  the  House  of  Assemlily  ol  Nova 
Scotia,  in  a  speech  made  on  the  floor  of  the  HoUi<e,  and  while  the 
House  was  in  session,  charged  the  Provincial  Secretary,  also  a 
member  of  the  House,  with  having  altered  and  falsified  certain 
public  records  and  grants  of  the  Crown  Land  Department,  after  the 
signature  of  the  Lieut.  Governor  had  been  appended  thereto.  A  Com- 
mittee appointed  to  investigate  the  matter  recK  rted  that  they  found 
the  charges  altogether  unfounded  and  that  tne  evidence  produced 
completely  exculpated  the  Hon,  Provincial  Secretary  thereirom.  A 
resolution  based  upon  that  report  was  passed  by  vote  of  a  majority 
of  the  House  on  April  28th,  reciting  the  charge,  the  investigation 
and  the  report  of  the  Committee,  and  concluding  with  an  expression 
-  of  the  opinion  of  the  House,  that  plaintiff,  in  preferring  such  charge 
without  due  preliminary  investigation,  had  been  guilty  of  a  bi^sach 
of  privilege  and  that  he  ahould  to  dealt  with  according  to  the  rules 
and  practice  of  Parliament.  Subsequently,  on  April  80th,  a  resolu- 
tion was  passed  reciting  the  charge,  &c.,  and  requiring  the  plaintiff 
to  appear  at  the  Bar  or  the  House,  and  with  the  doors  open  make 
an  apology  in  terms  dictated  by  the  House.  Plaintiff  having  de- 
clined to  comply  with  the  requirement,  a  resolution  was  passed 
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declaring  his  re^uB&l  to  make  such  ajpology  a  contempt  of  the 
House  and  requiring  him  fortliwith  to  withdraw  until  such  apology 
should  be  made.  Plaintiff  haying  declined  to  withdraw,  a  resolu- 
lution  was  passed  tq  the  ^ffect  that  he  should  be  removed  bv  the 
Sergeantrat-Arms  and  kept  excluded  until  he  should  signify  his 
willingness  ,to  make  the  apology  required  by  the  House.  The  reso- 
lution was  at  once  carried  into  effect,  and  plaintiff  brought  action 
acainst  the  Speaker,  the  Setgeant-at-Arms  and  certain  members  of 
the  majority  that  carried  the  resolution. 

SeJdy  that  the  defendants'  ju^^tificatiun  must  depend  solely  on 
evidence  connected  with  the  subject  referred  to  in  the  resolution, 
and  that  evidence  of  misconduct  on  the  part  of  the  plaintiff  on 
other  occasions  was  irrelevant,  -that  the  House  of  Assembly,  in- 
passing  its  several  resolutions,  had  in  effect  adjudicated  upon  an 
alleged  contempt  on  the  part  of  the  plaintiff  in  refusing  to  make 
the  apology  required,  and  in  so  doinc  had  exceeded  its  constitu- 
tional power,— that  as  there  wns  nothing  to  indicate  that  the  House 
had  taken  action  on  account  of  any  unparliamentary  or  disorderly 
conduct  of  plaintiff  calculated  to  interfere  with  the  performance  of 
its  legislative  duties,  and  as  the  jury  had  found,  under  the  charge 
of  the  Judge,  that  the  exacting  of  the  apology  was  for  a  past 
offence,  and  plaintiff  was  excluded  because  he  would  not  comply 
with  the  requirement,  the  verdict,  which  was  for  the  plaintiff, 
could  not  be  disturbed.    Wilkins,  J.,  dissenting. 

The  32d  Rule  of  the  House,  prescribing  that  in  cases  not  other- 
wise provided  for  the  Hou^e  shall  be  guided  by  the  rules,  usage^ 
and  forms  of  the  Imperial  Parliament,  does  not  confer  upon  the 
Assembly  of  Nova  Scotia,  the  power  to  punish  for  a  contempt. 
Woodtcof-th  V.  Troop  et  al 84 

ASSIGNMENT  of  bond  to  co-sureties. 

8e9  CO-SUBKTIBS. 

ATTACHMENT,  for  contempt. 

SeeFuACncB. 

,  under  Absent  or  Absconding  Debtor  process. 

See  i\BSENT  OB  Absconding  Debtor. 

,  under  Insolvent  Act. 

Where  the  Defendant,  as  Sheriff,  levied  on  certain  goods  under 
executions^  and  a  writ  of  attachment  in  bankruptcy  was  afterwards 
issued  against  the  execution  debtor,  but  the  Sheriff,  after  the  issue 
of  the  attachment,  proceeded  to  sell  under  the  execution  and  paid 
over  the  proceeds  to  the  execution  creditors,  the  Court  refused  to 
set  aside  a  verdict  against  the  Sheriff,  at  the  suit  of  the  Assignee, 
for  improperly  selling  the  goods,  &c.,  and  for  his  failure  to  duly 
execute  the  writ  of  attachment  and  hand  over  the  property  of  the 
Insolvent  to  the  Assignee. 

M^ld,  that  the  return  to  the  writ  of  attachment  did  not  estop  the 

Slaintiff  in  the  present  suit  from  saying  that  the  same  had  not  been 
uly  executed. 

Section  59  of  the  Insolvent  Act,  1869,  is  intra  viru, 
Kinney,  Aset^nee,  v.  Dtuiman , 19 

AWARD. 

See  Arbitration. 
See  aUo  Jurisdiction  of  Suprrms  Ck>URT. 

BAEGAIN  AND  SALE. 

iSM  Judgment  in  J^oMT  «^  dJ.,  V*  WaUace 889 

'  See  al$o  Sale. 
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BEQUESTS. 

See  Will. 

BILL  OF  LADING. 

See  Insubancb,  Mabinb. 

BOND. 

See  Co-su&BTiBS. 

CANCELLATION. 

See  Stamps. 

OAERIBES,  COMMON. 

See  CoMOiON  Cabbibba. 

CERTIFICATE  OF  ATTESTATION. 

See  Registby  of  Dbbds. 


OF  EEGISTEY  of  vessel. 

See  Shipping. 

COMMISSION  by  Government  for  second  trial  of  prisoners. 
See  PBACTiCB—Second  trial. 

COMMISSIONEES  OF  SCHOOLS. 

See  Tbustbbs  of  Schools. 

COMMON  CAEEIERS. 

1.  Plaintiff,  a  travelling  agent  for  a  mercantile  firm,  being  about  to 
sail  from  St.  Rerre  to  Halifax  in  defendants'  steamer,  took  two 
trunks  and  an  ordinary  packing  box,  with  coyer  nailed  on,  all  three 
containing  samples  of  merchandize,  to  the  wharf  where  defendants' 
vessel  was  lying,  and  gave  his  trunks  and  box  in  char^  of  two 
men  belonging  to  the  vessel,  though  in  what  capacity  did  not  ap- 
pear. Ue  did  not  see  the  things  taken  on  board.  The  two  trunks 
were  received  at  Halifax,  but  not  the  box. 

Quaref  whether  there  was  sufficient  evidence  of  deliveiy  of  the 
articles  to  authorized  agents  of  the  defendants. 

Meld^  that  the  evidence  sustained  the  finding  of  the  jury  that  the 
goods  (being  freight)  were  received  by  defendants  not  as  freight, 
but  as  personal  luggage,  and  that  defendants  were  not  liable. 
Ham%lt<mY.  Anglo-French  S.  S,  Co .*....  362 

2.  Where  the  plaintiff  gave  evidence,  uncontradicted,  that  defendant, 
the  captain  of  a  vessel,  told  her  to  send  her  goods  to  a  certain 
wharf,  and  that  she  sent  them  there ; 

Held,  that  there  was  evidence  of  a  constructive  delivery  to  the 
defendant,  which  imposed  on  him  the  duty  of  looking  after  plain- 
tiffs g[oods  and  taking  them  on  board. 
Mameonet  al,Y,  Thompeon 411 

COMMON  COUNTS. 

See  Statute  of  Fbauds. 

COMPENSATION  decreed   out   of  intestate   estate  for   seryiceB 
rendered  deceased. 

See  Quantum  liXBXTiT. 
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C0N8IDEBATI0N. 

1.  PnoinssoBY  N0TB8. 

Plaintiff,  representing  himself  to  be  the  agent  of  owners  of  land 
which  defendant  had  occupied,  as  a  squatter,  for  twenty-six  jears, 
induced  defendant  to  si^n  several  promissorv  notes,  stating  that  he 
would  giye  defendant  a  deed  of  the  land,  defendant  to  give  him  a 
mortgage  for  balance  of  purchase  money.  Defendant  never  re- 
ceived tne  detfd,  n  )r  gave  the  mortgage. 

ffe(d,  that  the  plaintiff  had  failed  to  prove  consideration  for  the 
notes. 
Waten  V.  McCulhch 74 

2.  Defendant  made  a  promissory  note  in  favor  of  plaintiff  for  part 
of  the  consideration  money  mentioned  in  a  deed  of  certain  land 
from  plaintiff  and  wife  to  defendant.  Plaintiff's  witness,  McK., 
proved  the  making  of  the  note,  the  signing  and  sealing  of  the  deed 
by  plaintiff  and  his  wife,  and  the  delivery  of  it  to  defendant,  and 
testified  further  that  it  was  agreed  between  the  parties  that  the 
deed  was  to  be  left  at  the  house  of  a  certain  Justice  of  the  Peace 
for  the  purpose  of  having  the  plaintiff's  wife  examined  sepamte 
and  apart  from  her  husband,  as  to  her  release  of  her  dovver,  and  the 
fact  of  such  examination  and  acknowledgement  of  release  of  dower 
certified,  and  that  the  note  was  not  to  be  recoverable  until  ^uch  ex- 
amination and  certificate  were  made.  The  wife,  it  appeared,  refused 
to  go  before  a  Justice  and  acknowledge  a  release  of  her  dower. 

Seld.  that  the  delivery  of  the  deed  constituted  a  good  con^dera- 
tion  for  the  note,  and  t^at  no  parol  evidence  of  an  agreement  to 
va^y  the  terms  of  the  note  should  have  been  received. 
Orahamy,  Oraham 265 

3.  G.  made  an  assignment  under  the  Insolvent  Act  of  1869.  assign- 
ing, inter  alia,  a  debt  of  0100  due  him  by  Mrs.  O'B.  Subsequently 
C.  married  Mrs.  0*B.  After  the  marriage  G.*s  assignee  pressed  for 
the  settlement  of  the  #100  debt,  and  Mrs.  C.  (formerly  Mrs.  0*B.) 
^ve  the  a  signee  a  note  for  the  amount,  in  which  the  defendant 
joined  as  surety. 

Held,  that  the  defendant  was  not  liable  on  the  note,  as  there  was 
no  consideration  for  Mrs.  C.*s  making  it. 
McDmidy,  McMillan 405 

4.  Fob  Agbebment. 

Plaintiff,  acting  as  agent  for  patentees,  under  an  agreement  that 
he  was  to  have  for  his  services  in  promotitig  the  sale  of  the  patented 
articles  one-fourth  of  the  royalties  or  profits,  made  an  agreement 
with  defendant,  reciting  that  plaintiff  had  received  from  paten- 
tees one-fourth  interest  in  the  patents,  and  professing  to  assi  >n 
one-half  of  that  one-fourth  interest  in  the  patents  to  the  defendant. 

Held,  that  plaintiff,  nut  having  the  interest  in  the  patents  which 
he  professed  to  sell  to  defendant,  was  not  entitled  to  recover  from 
him  the  unpaid  consideration  money. 
Harrington  v,  Reynolds 283 

CONSTRUCTIVE  DELIVEET, 

See  Ck)MMON  Gabbirbs— 2. 

CONTEMPT  OF  COUET. 

See  Pbactice— Attachment. 

CONTRIBUTION. 

See  Will. 
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COIS  VENTIONAL  LINE,  evidence  of. 

See  Vbbdict. 

COEPOEATION. 

See  PRACTICR— -Interrogatories. 

,  Seal  of. 

See  Seal. 

COSTS. 

1.  Where  the  Ck)urt  refused  to  disturb  a  verdict  sought  to  be  set 
aside  on  the  ground  that  a  deposition  taken  de  bene  esee  bad 
been  removed  uom  the  flies  of  the  Court  by  the  plaintifTs  attorney, 
the  rule  niei  to  set  aside  the  verdict  was  disdiarffed,  without  costs, 
af»  the  plaintifTs  attorney  did  wrong  in  taking  toe  papers  out  of  the 

S roper  custody. 
icDtmaldY.merchanU*  Marine  Ine,  Co 134 

2.  Where  plaintiff  petitioned  for  partition  of  certain  land  described 
in  deeds  of  adjoining  land  made  b^  him  and  another  grantor  to 
defendant,  as  ** proposed  street,"  claiming  the  land  absolutely,  and 
the  Court  held  that  he  was  estopped  from  denying  that  a  right  of 
way  existed  over  it,  tiie  Court  refused  to  allow  him  the  costs  of  the 
argument  of  a  rule  nisi  to  set  aside  the  verdict  for  defendant, 
although  the  rule  was  made  abbolute. 

Pugh  V.  Peters  et  al 144 

3.  Award  set  aside  without  costs. 

See  Judgment  in  DesBarres  v.  Landry 148 

4.  Costs  of  argument  of  rule  to  set  aside  verdict  to  abide  final  event. 

5e«  Judgment  in  GNeUY.  W^Us 210  &  214 

5.  Rule  made  absolute  without  costs. 

See  Cumminge  Y,  Broym 305 

6.  Costs  withheld  on  decision  of  a  new  and  doubtful  point. 

See  Judgment  in  Weeks  v.  Banham 378 

7.  Appeal  sustained,  v^ithout  costs. 

Seeln  re  reference  between  JSaton  and  Stewart 392 

See  Ford  Y.  Broum 408 

9.  On  appeal. 

See  Judgment  in  King  v.  Tnuteee  School  Sec,  Baddeck 517 

10.  On  award. 

See  Arbitbation— 2  and  3. 
11;  Costs  on  appeal  from  Probate  Court. 

See  Will. 
See  aho  Quantuh  Mbbuit. 

12.  Security  for  costs. 

See  Pbacticx. 

CO-SURETIES. 

Demurrer  to  declaration  by  obligee  on  bond  assigned  to  co-Bure* 
ties  who  had  paid  defendants  debt,  over-ruled. 
Exchange  Bank  v.  Brown « 336 

COUNTY,  Amercement  of. 

See  Ahbbcxmbnt  of  Cottntibb. 
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DAMAGES. 

8—  Malicious  Abbest, 

,  IN  ACTION  AeAnrsT  Shebiff. 

See  Shrbiff,  action  agunst. 

DEEDS,  Registration  of. 

See  Bxoi^TBY  of  Deeds. 

DEFAULT  taken  off. 

See  Cjuirmnij^e  y.  Brown. 306 

DELiVEBY. 

gee  Insubancb,  Mabinb. 

,  TO  Ck)MMON  CaBBIEB. 

See  Common  Gabbikbs. 

,  PbSBUMPTIVB  EtIDENOS  OF. 

Defendant  bought  of  one  B.  his  equity  of  redemption  in  a  portion 
of  'certalii  land  subject  to  a  mortgage  to  plaintiff,  and  delivered  to 
Mr.  T.,  a  8o]icit«)r,  a  mortgage  of  the  sape  to  plaintiff,  to  be  held  as 
an  escrow  until  ^he  lands  should  be  releasea  from  the  plaintiff's  first 
mortgage.  iThe  mortgage  made  by  defendant  came  into  possession 
of  plaintiff's  solicitor  by  some  means,  although  the  condition  as  to 
the  release  of  the  land  from  the  first  mortgage  to  plaintiff  was 
never  fulfilled,  the  land  haying  in  fact  been  Aold  under  foreclosure 
of  the  first  mortgage.  Plaintiff  brought  action  xrgon  the  covenants 
in  defendant's  moi^gage  and  upon  the  accompanying  bond. 

THe  Court  was  equally  divided  upon  the  question  of  non-sui^, 

T'OIONO,  C.  J.,  and  Wilkins,  J.,  were  for  setting  aside  the  non-suit, 
holding  that  under  the  above  circumstances,  there  was  such  a  pre- 
sumption of  the  delivery  of  the  mortgage  and  bond  as  to  sustain  the 
action. 

McDonald  and  Smith,  J  J.,  contra. 
CogeweUx,  OC&mnor 287 

PJMAND  OF  POSSESSION. 

See  cases  cited  under  Ejectment— 1  ^d  2. 

DEMUBBEB. 

j8«s  Pbactick— Oflraurrer. 

DEPOSITION,  taking  from  files  of  Court. 

)iee  tBACTiCE— Deposition. 

DEVISES. 

See  Will. 

DISCHAEGE  of  prisoners  qn  their  owii  recognizance. 
See  Pbactice — Second  trial  of  prisoners. 

', ,  UNDBB  Insolyent  Aot  OF  1869. 

See  Insolvent  Act  of  18C9— 8. 

DISCEETION  of  partner  under  agreement. 
See  Pabtnebship-  2. 
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DISSOLUTION  of  partnership. 

See  Pabtnbbshif— 2. 

DOCUMENTAET  TITLE,  poRsession  without. 

See  P088R88ION. 

DOUBLE  DUTY. 

See  Stamps. 

PLEADING. 

See  SOYBRKIGN. 

DOWER. 

A  widow  i8  dowahle  in  this  Province  of  wild  lands. 
Titus  etal.  v.  Homes 542 

EASEMENT. 


See  EviDRKCE  of  continuous  user. 
See  also  Right  of  Way. 

EJECTMENT. 

1.  Plaintiff's  testator,  G.  C,  took  a  conveyance  of  land  from  M.  P.  M., 
paying  £100  for  the  land,  at  the  request  of  the  defendants,  J.  L.  and 
K.  L.,  who  had  previously  occupied  and  continued  to  occupy  the 
land.  Plaintiffs,  having  hmught  an  action  of  ejectment  to  recover 
the  land  from  the  defendants,  produced  two  witnesses,  who  swore 
that  defendants  had  paid  money  to  and  worked  for  C.  C,  in  pay- 
ment of  rent ;  while  one  of  the  defendants,  J.  L.,  swore  that  defend- 
ants never  paid  rent,  but  interest,  and  that  they  were  to  repay  the 
JPIOO  to  C.  C ,  but  that  no  time  for  repayment  was  fixed. 

Held,  by  the  Court,  acting  under  a  rule  nisi  to  set  aside  a  verdict 
taken  by  consent,  with  the  power  of  a  jury  to  draw  inferences  from 
the  facts,  that  the  relation  of  landlord  and  tenant  existed  between 
C.  C.  and  the  defendants,  J.  L.  and  R.  L.,  and  that  consequently 
they  were  estopped  from  disputing  his  title. 
Crow  et  (d  V.  Lowden  et  al 78 

2.  H.  McD.  went  on  certain  land  as  far  back  as  1823.  In  1848  he 
entered  into  an  agreement  under  seal  with  A.  B.  McD.,  attorney  of 
G.  McD.,  who  had  the  legal  title  to  l^e  land  in  question,  to  pay 
for  it. 

H.  McD.  made  payments  under  the  agreement,  cleared  some  of 
the  land  and  built  on  it  Subsequently,  in  1853,  A.  B.  McD.  took 
out  I-ietters  of  Administration  of  the  estate  of  G.  McD.,  obtained 
license  to  sell  from  the  Probate  Court  in  March,  1859,  and  in  May, 
1859,  sold  the  land  in  question  under  the  license  to  -plaintiff,  who 
was  aware  ol  defendants  possession  and  of  his  having  made  pay- 
ments under  the  agreement  and  improved  the  land. 

Held,  that  assuming  that  defendant  could  be  treated  otherwise 
than  as  a  debtor  to  the  estate  for  the  purchase  money,  the  plaintiff, 
who  had  brought  ejectment,  must  show  clearly  that,  having  been 
lawfully  in  possession  under  an  agreement  to  purchase,  he  had  be- 
come a  trespasser  by  repudiation  of  the  purchase  or  breach  of  the 
agreement  on  his  jiart  and  demand  of  possession,  and  that  in  the 
absence  of  such  evidence  the  rule  to  set  aside  the  nonsuit  must  be 
discharged. 
A.McDmaldY.  H.  McDmaldetal 135 

8.     Defendant  agreed,  in  1862.  to  exchange  land  with  J.  L.  and  W.  L. 
He  deeded  certain  lands  to  them,  but,  instead  of  taking  deed  from 
41 
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them  to  himself,  he  had  the  deed  made  out  in  favor  of  his  infant 
son,  B.  F.  J.  This  deed  was  recorded  on  the  day  of  its  execution, 
though  the  grantee,  R.  F.  J  ,  was  not  present  at  the  execution,  and 
there  was  no  evidence  that  it  was  ever  delivered  to  him  personally. 
Defendant  went  into  possession  dt  once  and  continued  in  possession 
until  action  brought.  R.  F.  J.,  shortly  after  coming  of  age,  in  1875,  . 
executed  a  deed  of  the  land  to  plaintiff,  who,  after  making  demand 
of  possession,  brought  an  action  of  ejectment  against  defendant. 

Meld,  that  the  deed  to  R.  F.  J.  conveyed  title  lo  him,  and  that 
the  non-suit  ordered  on  the  ground  that  R.  F.  J.  was  out  of  posses- 
sion when  he  deeded  the  land,  defendant  holding  adversely,  could 
not  be  sustained. 

WiLKiNS,  J.,  dissenting. 
Oammony.  Oodrey 314 

4.  Where  a  deed  of  real  estate  was  prepared  and  executed  co  give 
title  to  R.,  but  R.  failed  to  complete  the  purchase,  and  subsequently 
H.  &  G.  purchased  the  real  estate,  and  by  agreement  between  the 
parties,  the  deed  to  R.  was  rec()rded  simultaneously  with  a  deed 
from  R.  to  H  *&  6.;  in  action  of  ejectme  tt  by  purchaser  at  Sheriff's 
sale,  under  judgment  recorded  against  R.,  previously  to  th?  record- 
ing of  the  above  conveyances, 

Heidf  that  R  was  a  mere  conduit  pipe  to  convey  title  from  the 
vendors  to  11.  &  6.,  and  that  the  judgment  against  him  did  not 
bind  the  real  estate  in  question. 
Owm  V.  L^ch 406 

ENLAEGEMENT  of  rule  nisi. 

See  Pbactick. 

EQUITY  APPEALS. 

See  Pbagtigr— Appeals. 

ESTOPPEL. 

1.  Mrs.  M.  received  from  plaintiffs  certain  articles  of  furniture, 
under  the  following  memorandum,  signed  by  her,  **  Received  from 
Messrs.  F.  &  Son  the  following  articles  of  furniture,  for  which  I  am 
to  pay,  &c.,  the  said  furniture  to  remain  the  property  of  W.  F.  & 
Son,  till  paid  tor  in  full,  and  in  the  event  of  non-payment,  the  said 
W.  F,  A  Son  can  take  the  furniture  back.** 

The  defendant,  who  was  Mrs.  M.'s  landlord,  before  the  furniture 
was  delivered,  signed  the  following  written  memorandum,—*  The 
bearer,  Mrs.  M.,  being  about  tA  purchase  some  furniture  from  W  F. 
&  Son,  and  my  rent  being  guaranteed,  I  hereby  agree  not  ti^  take 
the  furniture  so  to  be  provided  by  W.  F.  &  Son,  for  any  rent  that 
may  become  due  " 

Held,  that  defendant  was  estopped  from  distraining  on  the  fur- 
niture so  supplied. 
FraseretalY.  J^aUaee 337 

2.  The  acting  executor  of  R.  H.  B.  and  the  acting  executor  of  E.  A. 
B.,  his  wife,  (R.  H.  B.  having  been  executor  of  C  )  made  a  memo, 
as  follows :— **  It  is  mutually  agreed  between  J.  W.,  the  acting  exe- 
"cutor  of  R.  H.  B..  and  myself,  the  acting  executor  of  Mrs.  R.  H.  B., 
**  that  the  settlement  made  by  him  on  the  18th  day  of  December 
*'  last,  at  the  Probate  Court  at  Annapolis,  to  abide  the  decree  then 
*'  made,  by  his  paying  over  to  me  one  hundred  dollars,  part  of  the 
**  per-centage  or  commission  allowed  in  said  settlement,  which  sum 
**  I  have  this  day  received."— Sgd.,  "J.  C.  T." 

J.  C.  T.,  acting  executor  of  E.  A.  B.,  had  always  objected  to  the 
settlement  referred  to  in  the  memo. 


Digitized  by 


Googk 


INDEX.  XL 

SM,  that  the  memo,  did  not  estop  the  Judge  of  Probate  from 
opening  the  accounts. 
In  re  Ettate  ofR.  H.  Bath 403 

See  Attachment  undkb  Insolvent  Act. 

See  oho  Right  of  Way. 


,  evidence  to  sustain. 

flfce  Ejectment— 1.      ' 

EVIDENCE. 

1.  The  proviso  in  section  41  of  cap.  96,  Rev.  Stat.  (4th  series).  Of 
Witnesses  and  Evidence,  applies  to  evidence  tendered  in  causes 
where  the  executors  ur  administrators  have  become  parties  by  sugges- 
tion, after  the  death  of  the  original  party  ;  the  word  ^  brought  **  in 
said  proviso  being  construed  with  the  word  "  evidence,  imme- 
diately preceding,  and  not  with  the  words,  **  action  or  other  pro- 
ceeding." 

WiLKiNS.  J.,  dissenting. 
Chesleyv.  Murdoch  et  ed 321 

2.  The  agent  of  a  Life  Insurance  Company  is  not  competent  to  give 
evidence  on  behalf  of  such*  Comi>aDy  of  any  statements  or  acknow- 
ledgements of  the  deceased  insured  in  an  action  by  his  executor  or 
administrator  against  such  Company,  under  ch.  96,  R.  S.,  sec.  41. 

WiLKiNs,  J.,  dissenting. 
O'DanneUY,  Confederation  Life  Ins  Co 570 

OF  Continuous  user. 


The  Plaintiff  claimed  a  right  of  way  over  land  of  the  Defendant 
from  a  meadow  lying  in  the  rear  of  Defendants  land  to  the  high- 
way. He  testified  on  the  trial  that  T.  Gourlay,  the  previous  owner 
of  his  lot  of  land  enjoyed  an  easement  for  thirty  years,  adversely 
to  the  party  from  whom  the  defendant  derived  title,  but  he  pro- 
duced no  deed,  and  did  not  show  that  the  easement,  if  such  there 
was,  had  been  conveyed  to  him.  He  also  claimed,  under  a  deed  of 
the  meadow,  from  the  executors  of  T.  Gourley  in  1861  ;  hut  as 
there  was  no  evidence,  except  that  of  the  plaintiff  himself,  of  a 
continuous  user  by  Gourlay  for  twenty  years,  and  the  evidence 
taken  altogether  negatived  such  a  user,  it  was  held  that  neither  T. 
Gourlay  nor  his  executors  could  convey  any  right  of  way  to  the 
plaintiff,  and  that  the  verdict  for  the  defendant  must  be  sustained. 
Tupper  v.  Campbell 

,  OF  Judgment  on  appeal  from  Magistrates. 

See  Malicious  Abrest. 


- ,  OF  ownership  of  vessel. 

See  SHiPFiNa. 

-,  of  eepudiation  of  agent  to  purchase. 


iSM  Judgment  in  A,  McDonalds.  H.  McDonald etal 138 


OF   BESIDENOS  OF  PABTT. 

See  Insolvent  Act  of  1969 ;  2. 


»  OF   SEALING. 


The  bond  contained  the  usual  attestation  clause  as  to  signature 
and  sealing,  and  Dafendant  had  acknowledged  several  times  that 
he  had  executed  a  bond  to  J.  H.,  but  Plaintiff's  son  said  he  did  not 
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think  the  original,  which  he  saw,  was  sealed.  The  copy  from  the 
Registry  contained  no  indications  of  a  seal,  and  the  Defendant, 
(whose  evidence  on  some  essential  points  was  inconsistent  with 
that  of  Plaintiff's  witnesses,  and  the  proven  facts  of  the  case,)  de- 
nied that  he  had  ever  delivered  a  sealed  bond  to  J.  H  *  The  ques- 
tion as  to  the  sealing  was  left  to  the  Jury,  who  found  "  that  the 
document  in  evidence  was  identical  in  purport  with  that  signed  by 
the  Defendant,  which  he  denied,**  and  they  fouud  a  verdict  for 
Plaintiff. 

Hald,  that  the  question  was  properly  left  to  the  Juryr  and  that 
the  verdict  should  not  be  disturbed. 
BazeilY.  Dyas 86 

EVIDENCE  or  the  kitvre  or  patmisnt8. 
See  Ejectmbnt— 1. 


BEGEFTION   OP. 

See  Insolvent  Act  of  1869 ;  2. 

KEJJfiCTION   on. 


See  Judgment  in  Eaton  v.  TVright 512,  613, 614 


8E0ONDABT. 


1.  W^here  the  Plaintiff,  the  widow  of  J.  Hazell,  suing  on  a  bond  for 
maintenance  made  to  her  late  huiiband  and  herself,  testified  that 
she  had  the  bond  in  possession  after  her  husband*s  death,  that  she 
gave  it  to  her  son  to  be  recorded  and  had  not  seen  it  since,  and  the 
son  testified  that  he  had  sent  it  bv  the  magistrate  to  get  it  recorded 
and  had  not  since  seen  it,  and  the  document  was  traced  to  the 
office  of  the  Registrar  of  Deeds,  who  testified  that  some  one  sup- 
posed to  be  entitled  to  it  had  got  it  out  of  his  possession,  and  that 
he  had  searched  in  his  office  in  vain  for  it ;  a  paper  sworn  by  the 
Registrar  to  be  an  accurate  copy  of  the  Registry  was  admitted  as 
secondary  evidence. 

Held,  that  the  evidence  was  properly  received. 
HazeU  v.  Dyae 36 

2.  Where  a  Cirtified  copy  of  a  deed  was  offered  in  evidence  under  sec. 
33  of  ch.  96,  R.  S..  without  an  affidavit  showing  that  the  original  was 
n  t  in  the  possession,  Ac,  of  the  party,  but  the  defendant,  who 
offered  the  copy,  was  examined  as  a  witness  at  the  trial,  and  pmved 
that  the  original  was  not  in  his  possession,  4c. 

jffcW,  that  the  certified  copy  was  properly  received. 
McKensU'^s  Lamont 517 

8.  Heldy  (by  WiLKiNS,  J.)  that,  where  one  of  the  originals  of 
an  agreement  between  defendants,  L.  &  P.,  had  been  in  the  pos- 
session of  L.,  and  no  evidence  was  given  of  a  search  b^  or  with  L.'s 
Executors,  or  among  the  papers  of  tlie  deceased  for  it,  secondary 
evidence  of  the  agreement  liad  been  improperly  received. 
Johnson  etaly.  Ltthffow  et  al 567 

See  aiso  Misdibsction— 2. 


,  inrDEB  PLEA  of  "  never  indebted." 
See  Judgment  in 
Darling  V,  McLeUand  et  al 172-3 


TKBDIOT   AGAINST. 

See  Yebdict. 
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EVmENCE,  WEIGHT    OF. 

Where  defendant,  in  an  action  of  trover,  pleaded  accord  and  sat- 
isfaction, and  produced  in  evidence  a  written  receipt  in  fall,  which 
he  testified  plaintiff  had  signed,  on  receiving  certain  goods  pursu- 
ant to  agreement,  and  plaintiff  testified,  '*  I  never  sipped  such  a 
receipt  as  this :  1%  looks  like  my  signature ;  I  don*t  think  it  is  ;  It 
is  very  like  it:  Fd  say  the  signature  was  mine  if  I  didn*t  see  the 
writing  above  it ;"  and  again,  after  hearing  defendant's  evidence; 
*' JCe  (defendant)  produced  a  receipt  similar  to  the  one  produced, 
which  I  refused  to  sign ;  I  read  the  one  I  signed  before  domg  so  f— 
but  did  not  produce  any  witness  to  examine  the  signature,  as 
proved  by  defendant,  and  express,  if  he  could,  a  doubt  as  to  its 
genuineness ; 

Held,  that  the  verdict  for  plaintiff  could  not  be  sustained. 

Montffomery  v.  Hart 538 

8e$  aUo  Yrbdict. 
8m  aiao  Landlord  and  Trnant. 

EXECUTION,  action  against  Sheriff  on  return  to. 

8se  Shkrifr 

,  OF  Bond. 

See  Bvidbngb,  Secoadary— 1 . 

■     ,  SET   ABIDE. 

See  Insolvent  Act  op  1869—3. 

EXEGUTOBS,  Evidence  produced  against. 

See  Evidence— 1  and  2. 

FBLLO  W-WOBKM  AN.  » 

See  Neqligengb— 2. 

FILING  ARTICLES. 

See  Law  Student. 

FINDING  OF  JURY. 

See  Eyidrncb  of  sealing,  * 

See  alee  Likn  for  repairs. 
See  aim  Verdict. 

FOREIGN  CORPORATION. 

See  Pbactice— Interrogatories, 

FRAUD. 

One  J.  R.,  an  old  man,  with  a  wife  and  daughter,  both  wholly> 
or  nearly  blind,  and  two  infant  children,  being  unable  to  support 
himself  and  family,  conveyed  all  his  property,  real  and  personal 
except  a  few  sheep,  to  the  plaintiffs,  his  son  and  son^^in-law,  on 
condition  of  their  supporting  himself  and  family.  The  defendant, 
who  was  at  the  time  of  the  making  of  this  assignment  a  creditor  for 
A  soiall  amount,  obtained  a  judgment  and  took  under  execution  a 
pair  of  oxen  included  in  this  assignment.  To  plaintiff^  action  of 
trover  defendant  pleaded  fraud,  and  the  junr,  having  had  the  ques- 
tion of  fraud  fairly  put  to  them  at  the  trial,  found  for  plaintiffs, 
negativing  fraud. 

Held  J  that  the  verdict  could  not  be  disturbed. 
OianeyetalY,  Titus 561 
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FEAUDS. 

See  Statutb  07  Fbattds. 

FREIGHT.      . 

SeA  GoiiMON  Cabbiebs— 1. 

GAS  COMPANY. 

See  Halifax  Gas  Light  Go. 

GREAT  SEAL,  THE. 

The  old  Great  Seal  of  the  Province— that  in  use  since  1837- a»ed 
on  patents  appointing  Queen's  Counsel  and  rctfj^ating  precedence  at 
the  Bar  in  1876,  ceased  to  be  the  Great  Seal  of  the  Province  on  the 
transmission  of  a.  new  Great  Seal  to  the  Lieut.  Governor  in  De- 
cember, 1S69,  though  such  new  seal  was  not  adopted  or  proclaimed 
by  the  Lieut.  Govern  jr  in  Council. 

James,  J .,  dL<«senting.    Wilkins,  J.,  concurring,  but  expressing  the 
opinion  that  the  presence  of  a  Great  Seal  on  the  document  in  qnes- 
tion«  affixed  hy  the  proper  officers,  raised  a  conclusive  presumption 
a3  to  its  validity. 
In  re  Precedence  of  Ritchiey  Q,  C. 450. 

GUARANTEE. 

See  Indbmnity. 

HALIFAX  GAS  LIGHT  CO. 

l^laintifiTs  wife  was  injured  by  an  explosion  of  gas,  caused  by 
some  defect  in  the  gas  pil^,  in  the  room  of  a  house  rented  and  oc- 
cupied by  plaintiff.  The  room  had  previously  been  used  as  an 
office  for  a  factory  adjoining,  and  received  its  supply  of  gas  from 
the  factory.  The  factory  had  been  for  some  time  unoccupied,  and 
the  gas  turned  off  by  the  Gas  Company.  Subsequently  and  shortly 
prior  to  the  accident,  gas  was  turned  on  again  at  the  factory. 

Meld,  that  the  Gas  Company  was  not  liable  for  the  injury,  not 
being  liable  for  the  condition  of  the  gas  pipes  inside  of  any  private 
building. 
Treniaine  v.  HaUrax  Oaa  Light  Co 3Wr 

HALIFAX  liability  of  City  of,  for  damage  occasioned  by  un- 
covered drain. 

See  Nbgligbncb— 1. 

,  NOTICE  OP  action  against  City  of. 

See  NoTiCK  op  AcnoB. 

HOUSE  OF  ASSEMBLY,  Constitutional  Powers  of. 

See  Assembly. 

INDEMNITY. 

Plaintiff  was  lessee  of  defendant,  E.  W.,  who,  being  in  embar- 
rassed circuxnstanceB,  on  the  29th  August,  1878,  assigned  the  rents 
to  J.  W.  and  A.  B.  W.,  to  whom  he  was  indebted  in  the  sum  of 
8800,  as  security  for  the  debt.  Under  the  assignment  plaintiff 
made  three  payments  of  rent  to  J.  W.,  after  which  £.  W.  asserted  a 
claim  to  the  rents,  and  plaintiff  paid  him  flOO,  one  month's  rent, 
on  the  1st  of  September,  1874,  taking  from  E.  W.  and  the  other  de- 
fendant, N.  McD  .  a  guarantee  or  indemnity  against  any  claim  from 
J.  W.  At  this  time  plaintiff  had  a  private  account  with  J.  W.,  who 
was  in  his  debt,  and  on  the  third  of  the  same  month  he  permitted 
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J.  W.  to  deduct  from  the  amount  due  him,  (plaintiff,)  ||100,  taking  a 
receipt  from  him  for  a  month's  rent,  up  to  the  3l8t  of  the  previous 
month ;  plaintiff  then  sued  E.  W.  and  N.  McD.  on  their  guarantee 
of  indemnity.  On  the  trial  plaintiff  admitted  that  he  fcnew  the 
matter  was  in  dispute  when  he  allowed  J.  W.  to  deduct  the  8100, 
and  til  at  he  knew  J.  W.  had  said  he  had  no  claim  on  E.  W. 

fTe/b^,  that  plaintiff  should  not  have  allowed  J.  W.  to  de<)uct 
from  plaintiff'^!  account,  a  debt  due,  if  at  all,  to  J.  W.  and  A  R.  W., 
that  the  liability  to  J;  W.  and  A.  R.  W.  was  not  so  satisfactorily 
shown  as  to  make  defendants  liable,  and  that  the  non-enit  directed 
by  the  Judge  who  tried  the  cause  must  be  sustained. 
Eaton  V.  Wright  €tal 606 

INJUNCTION. 

See  Pkactigb. 

INSOLVENT  ACT  OF  1869. 

1.  Section  59  of  the  Insolvent  Act,  1869,  is  wtra  9ires, 

Kinney,  Aesignee,  v.  Dudman 19 

2.  Plaintiff,  an  a^sig^nee  under  the  Insolvent  Act  of  1869,  brought 
action  to  recover  $700  paid  within  thirty  days  of  tlie  assignment  by 
one  Hamilton  to  defendant?,  on  a  judgment  entered  up  at  the  suit 
of  the  defendants  shortly  before  the  assignment  but  not  recorded, 
because,  as  one  of  the  defendants  said,  it  would  injure  Hamilton's 
ctredit.  The  iurv  found,  in  an<4wer  to  questions  put  to  them,  that ' 
the  payment  had  been  made  within  the  thirty  days,  that  Hamilton 
was  unable  to  meet  his  engagements  in  full,  and  that  defendants 
had  probable  reason  for  believing  him  to  be  so  unable,  and  they 
found  for  plaintiff  without  specifying  any  sum.  Objections  having 
been  taken  to  the  verdict  by  rule  nuu 

Held,  that  the  description  of  Hamilton  in  the  original  writ  in 
evidence,  as  **  of  Bedford  in  the  County  of  Halifax,**  was  evidence  of 
Hamilton's  residence  being  outside  of  the  city,  that  the  oral  an- 
swers of  defendant  before  a  commissi  mer  under  an  order  of  the 
Court  were  properly  received  against  him  as  admissions,  although 
the  interrogatories  and  prior  examinations  were  not  tendered,  and 
that  the  payment,  although  made  on  a  judgment,  was  within  the 
terms  of  the  Act. 
Cochran  v.  Chipman  et  al 254 

3.  Plaintiff  recovered  judgment  against  "defendant  after  plea  puis 
<{<iiT«tn  ecm^miMinctf  of  composition  and  discharge  under  the  Insol- 
vent Act  of  1869,  the  suit  having  been  commenced  before  the 
assignment  of  defendant  under  the  Act.  The  discharge  was  con- 
firmed after  plea  and  before  trial,  but  did  not  appear  to  have  been 
brought  to  the  notice  of  the  Court  in  any  way  at  the  trial.  On 
motion  to  set  aside  execution  on  the  judgment. 

Held,  that  the  defendant  must  have  the  advantage  of  the  general 
provisions  of  the  law  in  his  favor,  which  cancelled  the  original  in- 
debtedness, and  that  the  execution  and  proceedings  thereunder 
must  be  set  aside. 

Wallace  y.Bossom 419 

See  alto  Plradinos. 

ACTS  OF  1869  AND  1876. 

1.     Held,  unnecessary  to  allege,  in  proceeding  for  a  penalty  under 
section  92  of  the  Insolvent  Act  of  1869.  and  section  136  of  the  In- 
solvent Act  of  1875,  that  the  defendant  was  insolvent  within  the 
meaning  of  the  Act 
Rarrii^Um  v.  Wittor „ 342 
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2.  Under  sec.  07  of  the  Insolyent  Act  of  18^,  and  sec.  91  of  the  In* 
solvent  Act  of  1875, 

BM,  that  a  clerk  and  two  employes  who  had  left  or  been  die- 
missed  from  the  service  of  an  Insolvent  f>ixteen,  twenty-one  and 
thirty-five  months,  respectively,  before  the  assignment,  conld  not 
be  collocated  on  the  dividend  sheet  by  special  privilef^e  for  arrears 
of  salary  and  wages. 
In  re  Estate  of  M^chell,  Iruohent 379 

3.  Where  an  insolvent  had  not  kept  an  account  book  showing  his 
receipts  and  disbursements  of  cash,  and  the  Judge  of  the  County 
Court  granted  him  a  discharge  of  the  second  class,  suspending  it 
for  four  months ;  on  appeal,  the  discharge  was  confirmed,  but  sus- 
pended for  an  additional  period  of  four  months. 

WiLKiNS,  J.,  dissentini^,  held  that  sec.  101  of  the  Insolvent  Act 
of  1869,  made  it  imperative  on  the  Court  to  refuse  the  discbarge. 
in  re  A.  Mooney,  Insolvent 563 

IN8UEANCE, 

Agent  of  Life  Insurance  Company  not  allowed  to  give  evidence 
of  conversations  with  deceased. 

See  EviDSNCK. 

.  MABINE. 


L 


Plaintiffs  agreed  with  McF.,  of  St.  George's  Bay,  Nfid.,  to  sell 
him  certain  goods,  which  were  shipped  on  board  a  vessel  bound  for 
that  place,  PlalntifFs  taking  a  bill  of  lading  in  the  usual  form,  but 
in  which  the  goods  were  made  deliverable  to  the  shippers's  order, 
one  of  the  copies  of  the  bill  of  lading  being  given  to  McF.  or  sent 
to  him  by  the  vessel.  Plaintiffs  insured  the  proods  as  their  own 
property,  but  the  Court  (Wil.kin8  and  McDonald,  JJ.,  dissenting,) 
drew  from  the  evidence  the  inference  that  both  the  vendors  and 
the  vendee  had  recognized  McF.  as  the  owner  of  the  goods  during 
the  transit  and  at  the  time  of  the  loss,  plaintiffs  having  taken  a 
note  from  McF.V  brother  as  collateral  security  for  payment  of  the 
account,  and  the  plaintiffs'  testimony,  designed  to  show  that  the 

goods  had  not  been  paid  for  or  charged  to  McF.,  being  considered 
oubtful  and  unsatisfactory. 

Held,  that,  although  the  fact  of  the  goods  being  made  deliverable 
by  the  bill  of  lading  to  the* order  of  the  shippers  prima  facie  indica- 
ted that  they  intended  to  reserve  the  nght  ot  transferring  the 
goods,  it  was  not  conclusive  ;  that  the  sale  was  complete  when  the 
goods  were  shipped  according  to  McF.'s  order,  and  that  the  plain- 
tiffs had  no  insurable  interest. 
Poffhetaly.  Wylde  et  al 177 

I.  Plaintiff  btought  acti3n  on  a  p)Iicy  of  insurance  on  certain  goods 
purchased  from  nim  by  one  McM.,  who  gave  his  promissory  notes, 
made  payable  to  Plaintiff,  in  payment.  The  goods  were  of  the  in- 
voiced value  of  about  81100,  and  were  insured  for  91400,  which 
plaintiff  explained  was  to  cover  the  anticipated  profits.  By  McM.'s 
directions  tne  goods  were  sent  to  the  CoraeUa  for  shipment,  and  a 
bill  of  lading  was  taken  stating  that  they  were  shipped  by  plaintiff 
in  the  CorMia,  bound  for  Margaretville,  t .  be  delivered  to  McM., 
or  his  assigns,  he  or  they  paying  freight.  Instead  of  being  taken 
to  Margaretville  they  were  landed  at  Moser's  Island,  and  the  vessel 
taken  a  few  miles  out  and  sunk,  all  of  which  was  at  McM.'s  in* 
stance.  In  his  writ  plaintiff  set  out  that  he  and  McM.,  ur  one  or 
other  of  them  was  at  the  time  of  the  loss  interested  in  the  goods, 
and  that  the  insurance  wrs  made  for  the  benefit  of  the  person  or  per- 
sons so  interested,  and  on  the  trial  evidence  was  given  tending  to 
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show  that  no  sale  or  delivery  to  McM.  had  actually  taken  place,  that 
McM.'s  purchase  was  a  fraud  on  plaintiff,  and  that  he  was  to  have  pro- 
cured a  second  name  en  the  notes.  The  Jury  found  theee  facts  in 
answer  to  questions  put  to  them,  and  they  found  a  verdict  for 
plaintiff,  subject  to  the  opinion  of  the  Court. 

SMt  that  plaintiff  could  not  recover  without  showing  that  he 
was  the  owner  of  the  goods,  that  the  facts  in  proof  showed  an  ab- 
solute sale  and  delivery  to  McM.,  that  even  if  McM.  had  obtained 
the  goods  by  false  representations  (i.  e.,  as  to  the  additional  name 
to  be  procured  on  the  notes),  yet  the  property  vested  in  the  vendee 
until  the  plaintiff  had  done  some  act  to  disaffirm  the  transaction, 
and  that  the  verdict  must  be  set  aside. 
ChUramy,  Smith 187 

3.     Action  for  non-delivery  of  policy  contracted  for. 
Se€  Statute  of  LiMiTATZON€k 

INTEEEST. 

See  Verdict. 


TN  LANDS. 


A.  McMinn  was  mortgagor  of  a  lot  of  land.  After  his  death  the 
mortgage  was  foreclosed,  and  his  widow,  Mrs.  McMinn,  bought  the 
lot  in  December,  1842,  for  ;£905,  the  sum  of  £^'25  of  this  amount 
being  advanced  by  her  daughter,  Mrs.  A.  Kean.  Several  small  pay- 
ments were  made  by  Mrs.  McMinn  to  Mrs.  Kean,  and  in  1854,  on 
part  of  the  land  being  sold,  .£400  were  paid  over  out  of  the  pro- 
ceeds of  the  sale  to  Mrs.  Kean,  who  soon  afterwards  agreed  with 
Mrs.  McMinn  that  for  the  balance  due,  some  ^250  or  more,  she 
would  take  a  small  house  on  part  of  the  land,  with  a  small  piece  of 
land  adjoining.  Mrs.  Kean  went  into  possession  of  the  house  and 
land  agreed  upon  in  1854,  and  remained  in  possession  until  1872, 
when  that  land  and  a  considerable  portion  of  the  balance  of  Mrs. 
McMinn's  land  were  taken  by  the  Government  for  public  purposes. 

Held,  that  out  of  the  appraised  value  of  the  lands,  paid  mto  Court 
by  the  Government,  Mrs.  A.  Kean  was  entitled  to  a  sum  equal  to 
the  balance  due  her  at  the  time  of  the  agreement  in  1854. 
In  re  Hospital  for  Insane 501 

INTEEPLEADEE. 

See  Practice. 

INTESTATE  ESTATE. 

See  Quantum  Mrbutt. 

INTOXICATING  LIQU0E8. 

1.  Enactments  of  the  Legislature  of  Nova  Scotia,  prohibiting  the 
retail  of  intoxicating  liquors  by  unlicensed  vendors  and  prescribing 
penalties  for  such  unlicensed  vending,  are  within  the  power  of  that 
Legislature  by  Section  92  of  the  B.  N.  A.  Act,  sub-section  9 ;  and  it 
would  be  no  defence  to  an  action  for  such  penalty  to  show  that  the 
legislation  under  which  the  Sessions  were  authorized  to  refuse  to 
grant  licenses  was  vMra  vires.  The  proper  course  in  such  case 
would  be  a  mandamus  to  the  Sessions  to  compel  the  granting  of  the 
license.  The  legislation  contained  in  R.  S.,  Cap.  75,  sections  32  and 
33,  is  not  uUra  vires,  although  it  may  to  a  certain  limited  extent 
affect  trade  and  commerce. 

Keefe  v.  McLennan 5 

2.  The  words  ** every  subsequent  offence ''in  R.  8.,  Ch.  75,  Sec.  6, 

42 


Digitized  by 


Googk 


X.V111.  INDEX. 

and  •* subsequent  offences"  in  39  Vic.  c.  1,  s.  7,  mean  offences  com- 
mitted subsequently  to  the  last  previous  conviction. 

WiLKiNS,  J.,  dissenting. 
McGregor  y,  McArcher 362 

3.  Where  a  summons  for  selling  liquor  contrary  to  law  was  issued 
by  two  Justices  oi  the  Peace,  and  the  cause  tried  before  one  of  them 
end  a  Justice  who  had  not  signed  the  summons, 

BeJd^  that  the  conviction  must  be  set  aside. 
W»ek9  V.  Bonham 377 

JUDGMENT  recorded  against  party  who  aerves  as  a  conduit 
pipe  to  convey  title. 

See  Ejectment-  4. 

JURISDICTION  of  Supreme  Court. 

Submission,  ''that  judgment  should  be  entered  thereon  with 
costs  for  the  party  in  whose  favor  the  award  should  be  made.'' 

Award  (made  a  rule  of  Court  under  R.  S.,  Ch.  110)  containing  the 
following  findings  :— 

**  1.  That  it  was  not  justifiable  for  Watson  Eaton  to  advertise 
doing  business  in  the  Colonial  Market. 

"  2.  That  Stewart's  rent  should  be  increased  one  hundred  dollars 
per  annum. 

**  3.  That  Stewart  should  deliver  up  to  Eaton  any  of  Eaton's 
guarantees  then  held  by  Stewart. 

'*  4.  That  the  debts  due  and  owing  the  late  fimi  of  Stewart  and 
Eaton,  amounting  to  389.94,  be  collected  by  Eaton  and  retained  by 
him  for  his  own  use. 

**5.  That  the  balance  due  and  owing  by  Stewart  to  Eaton 
amounts  to  S  16.76,  which  Stewart  is  to  pay  Eaton  at  once. 

'*  6.  That  the  expenses  in  connection  with  tYw  arbitration  and 
law  expenses  should  be  borne  equally  by  Stewart  and  Eaton." 

Bfildt  that  the  Court  could  not  enter  judgment,  as  the  only 
amount  directly  awarded  in  money  to  be  recovered  by  Eaton  from 
Stewart  v^as  S16.76,  which,  being  under  S20.00,  was  below  the  juris- 
diction of  the  Court. 
In  re  reference  between  Eaton  mid  Stewart 892 

JXJEOE. 

The  foreman  of  a  jury  which  found  a  verdict  for  defendant  was 
a  cousin  of  defendant's  wife ;  this  fact  was  not  known  to  plaintiff 
till  after  verdict,  though  his  attorney  stated  to  defendant's  attorney 
before  the  jury  announced  their  verdict  that,  if  it  was  for  defend- 
ant»  it  would  be  set  aside  on  account  of  the  relationship.  The  Judge 
who  tried  the  cause  was  satisfied  with  the  verdict  found. 

The  Court  refused  to  disturb  the  verdict. 
LeBlancY,  McRae 240 

JUSTIFICATION,  plea  of. 

5m  Pleadinos  ;  plea,  Zy  6. 

LACHES. 

See  Arbitsation— 2; 

LAND,  INTEREST  IN. 

See  Intebbst  in  Landb. 

LANDLORD  AND  TENANT. 

Plaintiff  testified  that  defendant " entered  "  his  premises  ''as  a 
yearly  tenant  at  ;£90  a  year;"  and  that  "there  never  was  any 
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Ttgreement  thiit  he  was  to  be  a  monthly  tenant **  Defendant  testi- 
^ed  that  *'  the  premises  were  engaged  verbally  at  830  a  month." 
Defendant  also  put  in  evidence  two  receipted  accounts  from  plain- 
tiff, one  for  "  one  month's  rent  of  office,  from  1st  November  to  1st 
December,  1871, 830.00,"  and  another  for  four  and  a  quarter  months* 
Teht. 

ffekl^  that  the  evidence  so  largely  preponderated  in  favor  of  de- 
fendant, in  the  absence  of  explanations  by  the  plaintiff  of  these 
accounts,  that  the  verdict  in  favor  of  the  plaintiff  must  be  set  aside. 

RiTCHiB,  B.  J.,  and  Wilkins,  J.,  dissenting. 

0'JV«/v.  WelU ^ 2a5 

See  EjscTiTBNT— -1. 
See  also  Estoppel—  1. 

LAW  STUDENT. 

The  Court  refused  to  allow  a  law  student's  articles  of  apprentice- 
ship to  be  filed,  nunc  pro  tunc,  where  they  had  not  been  filed  at  the 
time  of  their  execution. 
In  re  Application  of  Weeks 383 

LIABILITY  of  owners  of  vessel  for  supplies. 

See  Shipping. 

LIEN. 

See  SovEBBiON. 


,  FOE  EEPAIBS. 

A  Chronometer  was  left  by  the  Plaintiff  with  the  Defendant,  a 
Chronometer  and  Watchmaker  and  Repairer  in  Halifax,  with  in- 
structions, as  sworn  to  by  Defendant,  to  pat  the  instrument  in 
order.  Defendant,  on  examining  it,  found  that  it  required  repairs 
of  such  a  nature  that  he  was  obliged  to  send  it  to  Boston  to  have  it 
made  right.  Plaintiff  refused  to  pay  the  amount  charged  by  the 
Boston  mechanic,  and,  on  the  Defendant's  refusal  to  deliver  up  the 
instrument,  brought  an  action  of  trover.  On  the  trial  Plaintiff 
stated  that  he  had  not  ordered  any  repairs  to  be  made  beyond  pol- 
ishing, &c.,  for  the  price  of  which  an  ample  tender,  made  before- 
aotion,  was  proved.  The  jury  found  for  defendant,  stating  that 
they  accepted  his  version  of  the  instructions  given  when  the 
instrument  was  left  with  him. 

Meld  that  the  Defendant  had  a  lien  for  the  charge  made  by  the 
Boston  mechanic,  and  was  justified  in  refusing  to  deliver  tip  the  in- 
strument until  the  bill  was  paid. 

Wilkins,  J.,  dissenting. 
Webber  y.  Cogswell 47 

LIMITATIONS. 

See  Statute  of  Limitations. 

LUGGAGE. 

See  Common  Cabbibbs: 

MAGISTRATES,  JURISDICTION  OF. 

^(0r  Intoxicating  Liquobs—S. 

MALICE,  express. 

See  SULNDBB. 
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MALICIOUS  AEEEST. 

On  the  trial  of  an  action  for  malicious  arrest  the  Judge  is  not  re- 
quired, when  the  evidence  touching  the  facts  upon  which  the  question 
of  reasonable  cause  depends  is  contradictory,  to  tell  the  jury  whether 
or  nut  there  was  reasonable  or  probable  cause  for  the  arrest,  but 
directs  them  properly  in  telling;  them  that,  if  they  find  one  way  on 
the  evidence,  there  is  reasonable  cause,  if  they  find  otherwise  there 
is  not. 

No  record  being  filed  in  the  Supreme  Court  of  judgments  in 
causes  appealed  from  Magistrates*  Courts,  the  termination  of  the 
proceedings  under  which  the  arrest  was  made  is  sufficiently  proved, 
in  support  of  an  action  for  malicious  arrest,  by  the  testimony  of  a 
competent  witness  who  heard  the  judgment  on  the  appeal  pro- 
nounced in  open  Court  by  the  Judge. 

One  hundred  and  fifty  dollars  not  excessive  damages  for  arrest 
and  detention  by  a  constable  for  half  an  hour,  where  the  plaintiff 
was  put  to  the  expense  of  defending  a  suit  before  a  magistrate  and 
prosecuting  an  appeal. 
Cox  V.  Qunn 528 

MANDAMUS,  to  compel  granting  of  License. 

Keefe  v.  McLennan 10 

See  aUo  Intoxicatiko  Liquobs— 1. 

MASTEE  AND  SERVANT. 

See  under  NsGLiaENCB  of  Sebvant< 

MESNE  PROFITS. 

J.  H.  and  C.  H.  were  tenants  in  common  of  an  undivided  parcel 
of  real  estate.  Plaintiff  bought  C.  H/s  interest  under  a  judgment 
duly  recorded  against  him.'  0.  H.,  and  his  widow  after  his  death, 
remained  in  possession  of  the  land,  and  some  time  afterwards  plain- 
tiff brought  an  action  for  use  and  occupation,  adding  a  count  for 
mesne  profits.  No  contract,  express  or  implied,  between  plaintiff 
and  the  widow  of  C.  H*  was  proved. 

JffMj  that  no  action  would  lie  for  use  and  occupation,  the  widow 
occupying  adversely ;  that  no  action  would  lie  for  mesne  profits,  as 
there  had  been  no  previous  recovery  in  ejectment  by  plaintiff ;  and 
that,  even  if  a  contract  had  been  proved  to  sustain  use  and  occupa- 
tion, the  non-joinder  of  J.  H.  as  a  plaintiff  was  fatal  to  the  action  as 
brought 
LeCain  v.  Hoeterman 229 

MILITIA,  pay  for  services  of,  in  quelling  riot. 
See  Ambbcbment  of  Counties. 

MINERALS. 

See  Mines  and  Minerals. 

MINES  AND  MINERALS. 

A  license  to  search  for  minerals  granted  under  chap.  9,  R.  S.,  4th    . 
series,  is  assignable. 
In  re  Milner'a  Appeal, 622 

MINING  COMPANIES,  liability  of  for  accident. 
See  under  Nsoijobncb~2. 
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MISDIRECTION. 

1.  Where  the  Jad^,  in  charging  the  jury,  told  them- that,  **  putting 
"  out  of  consideration  all  admissions  that  had  been  contradicted, 
''  which  on  that  account  he  thought  they  should  dismiss  from  con- 
"  sideration,,  the  plaintifiFs  were  m  his  opinion  clearly  entitled  to 
**  recover," 

Held^  that  this  was  not  a  misdirection. 
Morrison  et  als  V,  Thompson. 411 

2.  Plaintiffs,  claiming  a  certain  lot  of  land  under  a  grant  from  the 
Crown,  passed  during  the  last  century,  brought  an  action  of  tres- 
pass against  defendants  for  cutting  timber  on  the  land.  At  the 
trial  defendants  produced  their  original  grant,  and  tendered  as  evi- 
dence to  identify  the  locus  with  their  Lit,  ancient  copies  of  the  allot- 
ment book  and  plan  of  the  township  in  which  the  lands  lay,  which 
had  often  been  received  in  evidence  in  other  suits,  the  originnls 
having  been  lost.  These  copies  were  received  by  the  Judge  who 
tried  the  cause,  (McCully,  J.,)  without  proof  of  a  search  for  the 
originals. 

The  Judge  directed  the  jury  that  they  had  proved  a  documentary 
title. 

Heldf  that,  under  the  above  circumstances,  there  had  been  a  mis- 
direction on  that  point. 

Church  Wardens  of  Falmouth  Y,  Vaughan 438 

Sse  also  Possession. 
Ske  also  Malicious  Abbest. 

MISTAKE  OF  •  AEBITRATOB. 

See  AttBITBATION— 1. 

MONEY  PAID,  recovery  of,  under  common  counts,  on  contract 
within  Statute  of  Frauds. 

See  Statute  of  Fbauos. 

NEGLIGENCE. 

1.  Where  plaintiff's  horse  was  injured  by  falling  into  a  deep  uncov- 
ered drain  by  the  side  of  a  road  in  the  suburbs  of  the  city. 

Held,  that,  the  drain  being  proved  to  be  well  constructed,  and  of 
a  kind  (uncovered)  usual  in  the  suburbs,  the  City  was  not  liable. 
Mackirday  v.  City  of  Halifax 306 

2.  Where  plaintiff  was  injured  by  an  explosion  of  gas  in  defendant 
Company's  mine,  occasioned  by  an  erroneous  plan  of  the  workiugD, 
but  it  was  not  proved  that  the  Company  had  employed  incompetent 
men  to  superintend  the  mining,  and  plaintiff  was  not  employed 
under  any  special  agreement, 

Held^  that  he  could  not  maintain  an  action  against  the  Company 
for  the  injury. 
Smith  Y,  Intercolonial  Oocd  Mining  Co 556 

■       OP  Sebvawt. 


Defendant's  horses  and  carriage,  driven  by  bis  servant  westerly 
along  Spring  Garden  Road,  met  opposite  the  gate  of  defendunt*s 
stable  yard,  situate  on  the  northern  side  of  the  road,  a  horse  and 
truck  coming  in  the  opposite  direction,  and,  instead  of  passing  on 
the  south  side,  attempted  to  pass  on  the  side  nearest  the  stable  yard 
(the  intention  of  the  driver  being  to  proceed  to  a  house  a  few  yards 
west  of  the  stables,)  when  the  horses  suddenly  turned  in  towards 
the  yard,  knocking  down  and  injuring  plaintiff,  who  was  coming 
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along  the  side  walk  near  the  gate.  A  rule  having  been  taken  to  set 
aside  the  verdict  found  in  favor  of  the  plaintiff  for  S400, 

Held,  that  the  verdict  must  be  sustained. 
Lownds  V.  JRohtnson 3frt 

N ON- JOINDER  of  tenants  in  common,  as  plaintiffs  in  action  for 
use  and  occupation. 

See  Ubb  and  Occupatxdn. 

NONSUIT. 

See  Drlivehy,  presumptive  evidence  of. 

NOTICE  OF  ACTION. 

Where  plaintiff,  in  an  action  against  the  City  of  Halifax  for  com- 
pensation  for  injuries  received  through  negligence  of  the  city^'s 
contractors,  failed  to  give  any  proof  of  notice  of  action  beyond  a 
minute  of  the  City  Council,  stating  that  a  letter  from  plaintiff's 
solicitor,  claiming  damages,  had  been  read  before  the  Council,  and  a 
notice  to  defendants  to  produce  the  letter,  not  complied  witb» 

Heldy  that  the  plaintiff  could  not  succeed  for  want  of  sufficient 
notice  of  action  under  section  276  of  the  city  charter. 
Robinson  v.  City  of  Halifax 373 

OFFENCE,  under  Chap.  75,  E.  S.,  of  Licenses,  &c. 
See  Intoxicating  Liquors—  2. 

PARTIES. 

See  Absknt  or  Absconding  Debtor— 2. 

FAETNERSHIP. 

1.  The  defendants,  McL.  and  F.,  entered  into  an  agreement,  whereby 
F.  undertook  to  ''carry  on  and  engage  in  the  business  of  an  auction- 
eer and  commission  merchant  in  the  City  of  H.,  commencing  s.'iid 

business  at  and  from  the day  of ,  and  to  continue  the  same 

for  four  years,  to  conduct  it  in  such  a  manner,  to  the  best  of  his 
ability,  as  to  make  it  remunerative,  and  to  pay  over  to  the  said  McL. 
one-half  of  the  net  profits  made  upon  all  transact! ons.**  It  was  fur- 
ther stipulated  that  if  at  any  time  during  said  term  the  said  McL. 
should  become  dissatisfied  with  said  business,  he  might  demand 
that  the  said  F.  should  wind  up  and  bring  the  same  to  a  termina- 
tion, that  stock  should  be  taken  and  the  books  and  accounts 
submitted  to  the  said  McL.,  whenever  required  by  him.  In  consi- 
deration of  this,  McL.  agreed  to  advance  the  sum  of  S500.  *'  to  be 
wholly  put  out  and  invested  in  the  said  trade  or  business/Mikewise 
**  to  |)rocure  to  be  discounted  for  the  said  F.  different  notes  of  hand 
at  different  times,  being  at  such  times  as  the  said  F.  may  require, 
in  sums  not  to  exceed  <2000."  A  furtlier  advance  of  ||40  per  month 
was  to  be  made  by  McL.,  to  be  expended  in  paying  for  the  services 
of  a  man  to  assist  in  carrying  on  the  said  business.  It  was  further 
stipulated  that  the  said  F.  was  to  carry  on  said  business  **  in  his 
own  name  alone,  and  not  to  ccnnect  with  it  or  use  in  any  way 
whatever  the  name  of  the  said  McL.,  either  in  general  business  or  in 
any  transactions  connected  therewith,**  and  further.  **that  the  said 
agreement  is  not  to  be  in  the  nature  of  a  partnership  nor  for  any 
other  puiposes  or  acts  than  those  specified  and  set  forth ;  nor  is 
either  party  to  be  responsible  for  the  debts  contracted  by  the  other 
in  a  business  or  private  capacity." 

Held^  (hat  the  relationship  thus  established  between  McL.  and  F. 
was  not  that  of  partners  nor  of  principal  and  agent,  and  that  McL. 
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was  not  liable  for  goods  purchased  by  F.  in  bis  capacity  of  auction- 
eer and  commission  merchant. 

The  Court,  after  ruling  as  abore  on  the  construction  of  the  agree- 
ment between  the  parties,  proceeded  to  say  that  the  plaintiff  could 
not  recover  against  McL.,  as  he  could  be  made  liable,  if  at  all,  only 
as  a  secret  or  dormant  partner,  and  had  retired  before  the  purchase 
of  the  goods  for  which  the  action  was  brought. 
Barling  Y.  McLeUand  et  al 164 

2.  Plaintiff  and  defendant  entered  into  a  co-partnership  for  five 
years,  under  a  written  agreement,  containing  a  provision  that,  "  it 
shall  be  lawful  for  the  said  E.  H.  (the  defendant)  to  terminate  the 
same  at  the  end  of  the  first  year  without  any  notice,  if  the  business 
shall  not  prove  satisfactory  to  him.**  Defendant  terminated  the  co- 
partnership at  the  end  of  the  year  on  the  ground  of  the  business  not 
having  proved  satisfactory  to  him,  whereupon  plaintiff  brought  his 
action  for  non-fulfilment  of  the  agreement,  alleging  that  the  business 
had  proved  satisfactory.  The  jury  found  for  plaintiff,  with  large 
damages,  and  found,  in  answer  to  a  question  put.  that  the  defend- 
ant, when  he  terminated  the  co-parnership,  was  not  dissatisfied 
with  the  business. 

Heldj  that  the  agreement  gave  an  uncontrolled  discretion  to  de- 
fendant, and  that  the  verdict  must  be  set  aside. 

WiLKiNS,  J.,  dissenting. 
WhiUhead  v.  Howard 423 

PARTITION  OF  LANDS. 

Plaintiff  and  the  two  defendants  purchased  a  field,  divided  the 
front  portion  into  lots  according  to  a  certain  plan,  laying  off  two 
lots  as  proposed  streets,  connecting  an  existing  street  with  the  un- 
divided rear  porti^m  of  the  land,  and  furnishing  the  only  access  to 
that  rear  portion  from  any  existing  street.  The  defendant,  P.,  pur- 
chased the  undivided  rear  portion  and  two  of  the  front  lots,  one  on 
each  side  of  one  of  the  proposed  streets,  the  said  lots  being  des- 
cribed in  the  deed  as  bounded  on  the  north  and  south  respectively 
by  the  street  in  question. 

Held,  that  altbuugh  the  land  designated  on  the  plan  as  pro- 
posed streets  was  subject  to  a  right  of  way  to  the  rear  and  to  any 
portion  of  the  adjoining  lots,  yet  that,  as  the  title  to  it  remained  in 
the  plaintiff  and  defendants,  it  was  subject  to  partition  under  chap- 
ter 102  of  the  Revised  Statutes. 
Fughy.  Peters  et  al 139 

PATENT. 

See  Consideration— 4. 

PAYMENT  within  30  days  by  Insolvent  under  judgment. 
See  Insolvent  Act  of  1869—2. 

PENALTY,  under  Insolvent  Act. 

See  Insolvent  Acts  op  1869  and  1875—2. 

PLEADINGS. 

Declaration. 

Where  plaintiff  sued  two  out  of  three  makers  of  a  joint  and 
several  promissory'  note,  alleging  tlie  making  by  the  third,  but  not 
alleging  that  he  was  out  of  the  jutifdiction  of  the  Court, 
Held,  that  this  was  a  fatal  objection  to  plaintiff's  declaration,  and 
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that  it  did  not  require  to  be  pleaded  in  abatement,  or  raised  by 
demurrer. 

HuBsellY,  Grant  etal 409 

See  also  Judgment  in  Momson  v.  Kandick 149 

See  also  Co-Surbties. 
See  also  Insolvbmt  Acts  of  1869  and  1875. 
Plka. 

1.  The  sealing  and  delivery  of  a  bond  are  put  in  issue  by  a  plea  that 
the  defendant  '*  did  not  make  and  delirer  any  such  bond/'  as  that 
declared  on. 

RazeU  V,  Dyas 36 

2.  PUa^  That  defendant,  after  the  cause  of  actiim  accrued,  being  a 
trader,  became  insolvent  within  the  meaning  of  the  Insolvent  Act 
of  1869,  and  made- an  assignment  under  the  Act, 

Heldy  Bad  on  demurrer. 
McCcTLLY,  J.,  dissenting. 
Murray  et  al  V .  Ross 154 

3.  Pleas  of  justification  under  authority  of  the  Crown  sustained. 
Wallace etalY,  Ross ;  190 

4.  Plaintiff  brought  an  action  on  the  case,  setting  out  that  he  had 
made  a  contract  with  defendants,  and  had  been  prevented  by  them 
from  completing  it. 

Plea,  that  he  had  failed  to  carry  out  the  contract,  held  bad  on  de- 
murrer. 

Plea,  setting  up  a  new  agreement  between  the  parties  respecting 
the  same  subject  matter  before  action,  held  good,  though  not  aver- 
ring that  the  new  agreement  was  before  breach  of  the  first,  and  not 
alleflring  accord  and  satisfaction  of  the  breach. 
OiUxSY,  Trustees  of  School  iSec^tbn  9J 369 

5.  Defendants  pleaded,  1st,  '*  that  the  land  is  not  the  land  of  the 
plaintifffk,*'  and  Snd,  ^  that  the  land  is  the  Und  of  the  defendant" 
Plaintiffs  gave  no  proof  of  possession  of  the  land  in  question. 

Held,  that  under  the  pleadings,  there  being  no  plea  expressly 
denying  plaintiffs*  possession,  Uie  plaintiffs   were  relieved  of  the 
burthen  of  proving  possession. 
Church  Wardens  of  Faltnouth  Y.  Vaughan ! » 439 

6.  Meld,  in  an  action  against  the  Sheriff  for  selling  plaintiff's  goods 
under  a  writ  of  attachment  against  the  L.  Mining  Co.,  on  a  demurrer 

to  defendant's  plea,  which  set  out  the  attachment  and  levy  of  the        • 
goods,  *'  as  and  being  the  goods  of  the  L.  Coal  Mining  Co.,"  and  the 
sale  of  the  goods,  **  being  the  property  of  the  L.  Coal  Mining  Co.'y," 
that  the  plea  was  bad,  as  it  did  not  allege  that  the  goods  were  not 
the  goods  of  the  plaintiff. 
WiLKiNB,  J ,  dissenting. 
Bradley  y,  McLean 584 

Replication. 

To  a  declaration  for  carrying  awaj[  and  converting  goods  of  the 
plaintiff,  defendant  pleaded  justifying  the  taking  as  a  distress. 
Plaintiff  replied  that  the  distress  was  excessive,  and  by  other  repli- 
cations alleged  in  different  forms  that  the  amount  of  the  rent  had 
been  satisfied  in  repairs,  the  cost  of  which  defendant  had  agreed  to 
deduct  from  the  rent. 

Held,  on  demurrer  to  the  replications,  that  the  replication  alleg- 
ing an  excessive  distress  was  a  departure  and  therefore  bad,  and . 
that  the  demurrer  thereto  must  be  allowed  with  costs ;— that  the 
other  replications  would  be  objectionable  on  special  demurrer  only, 
and  that  as.  respected  them  each  party  should  pay  his  own  costs. 
Benfamin  v.  Tobm 64 
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PLEAS,  settiDg  aside. 

See  Pbactice  ;  setting  aside  pleas. 

POSSESSION. 

Defendant  gave  evidence  that  he  had  chopped  on  the  locus  ever 
since  ahout  1836,  at  first  as  a  trespasser,  built  a  logging  camp  on  it 
about  two  years  later,  which  he  occupied  in  winter,  had  one  side 
line  run  out  by  a  surveyor  in  1841,  built  a  saw-mill  in  1850,  which, 
with  the  adjoining  yard,  continued  to  be  used  for  upwards  of 
twenty  years,  had  three  lines  run  out  by  a  surveyor  in  1852.  one  of 
these  lines  bein^  that  run  out  in  1841.  Evidence  was  also  given  of 
three  parties  having  gone  upon  and  cultivated  portions  of  the  land 
under  defendant,  witbin  twenty  years,  but  two  of  their  clearings 
had  been  abandoned  before  action. 

Meld,  that,  in  the  absence  of  any  documentary  title,  defendant 
had  not  proved  possession  to  give  him  title  under  the  Statute  of 
Limitations  to  any  portion  of  the  land  except  the  mill  site  and  mill 
yard,  and  that,  as  the  alleged  trespasses  were  committed  on  other 
portions  of  the  land,  the  verdict  for  plaintiffs  must  stand. 

Churchwardens  of  Falmouth  y.  Vaughan 438 

See  also  Intebest  in  Lands. 


'        FBOOF  OF. 

See  Pleadings  ;  plea  5. 
ChurchtDordens  of  FalmoiUh  Y,  Vaughan 489 

■        UNDER  agreement  to  purchase. 

See  EJBCTMBNT--2. 

FEACTICE. 

Affidavit. 

A£Sdavit  made  in  Boston  purporting  to  be  made  before  Bingham, 
'•  Chief  Justice  of  Superior  Court,"  without  specifying  the  Court, 
held  good,  where  the  jurat  contained  the  words,  **  the  seal  of  which 
Court  is  affixed,"  and  the  affidavit  bore  the  seal  of  the  proper  Court. 
Hoberison  v.  Cameron 261 

Amendment  after  ybedict. 

M.  sued  L.  and  F.  as  joint  contractors.  L.  died  and  his  executors 
were  substituted  on  the  record.  M.  died  and  his  executors  were 
substituted.  At  the  trial  it  appeared  that  J.  had  been  a  partner 
and  co-contractor  with  M..  and  his  name  was  added.  The  writ  was 
amended  by  adding  J.*s  name,  and  the  cause  went  to  trial  as  Execi^ 
tors  ofM,,  and  J.  v.  Execut-ors  ofL.,  and  F.,  and  the  iurv  found  a 
verdict  for  $651  in  favor  of  J.,  as  surviving  partner  of  M. 

Jleld,  that  after  verdict  the  Court  could  not  amend  the  writ  by 
expunging  the  namBs  of  the  executors  of  M.,  and  adding  to  the 
name  of  J.  the  words,  **  as  surviving  partner  of  M." 
Johnson  etal,Y,Lithffoivet  al 567 

Amendment  of  Dbclabation. 

See  Dbmtjbrbb,  infra. 

Amendment  of  Rule  for  appeal  allowed. 
5m  argument  in  McLarens.  McNeil 162 

Appeal. 
1.     The  time  within  which  an  appeal  must  be  taken  from  a  de- 
cision of  the  Equity  Court,  under  K.  S.,  cap,  95,  sec.  75,  runs  from 
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the  day  on  which  the  decision  is  pronounced ;  and  where  a  decision 
was  pronounced  on  July  5th,  1875,  but  the  decree,  bearing  date 
March  27th,  1876,  was  enrolled  April  3rd,  1876,  an  appeal  taken  out 
on  the  last  mentioned  date  was  held  too  late. 
Burton,  AdmW,  v.  Burns 349 

2.     Where  jud|?ment  is  for  defendant,  and  plaintiff,  appealing,  wishes 
to  stay  execution  for  defendant's  c<tsts,  he  must  give  security  for 
$750,  or  8250  in  addition  to  the  $500  prescribed  by  *'the  Supreme 
and  Exchequer  Courts  Act." 
Kinney  {Assignee)  y.  Dudman 376 

Attachment  fob  Contempt. 

K  rule  for  attachment  for  a  contempt  of  Court  committed  during 
an  adjourned  term,  (adjourned  under  B.  8.,  c.  94,  sec.  11,)  can  be 
moved  for  on  the  last  day  of  such  term ;  and  it  is  no  objection  t5 
the  rule  that  it  is  made  returnable  to  the  next  term.  A  rule  nisi  for 
an  attachment  can  be  moved  for  on  the  last  day  of  Term  for  a  con- 
tempt committed  during  the  Term.  But  the  rule  will  be  discharged 
if  headed  ''In  re,  &c.,"  when  there  is  no  such  matter  depending  in 
Court. 
In  re  Peter  Boss 596 

County  Coubt,  power  of  under  Interpleader  Act. 

See  Intbbpleadeb. 
Demubbeb. 

1.  Where  defendant  demurred  to  plaintiff's  replication  and  plaintiff 
moved  to  strike  the  cause  ofr  the  docket,  on  the  ground  that  defen- 
dant had  not  filed  the  demurrer  book  at  Halifax  on  the  Tuesday 
preceding  the  term,  the  Court  refused  to  strike  off  the  cause,  hold- 
ing that  the  carriage  of  the  demurrer  was  with  the  plaintiff,  who 
had  a  right  to  say  whether  he  would  bring  on  the  demurrer  or  the 

Sleas  first. 
^enjaminY.  Tobin 64 

2.  Plaintiff  set  out  in  his  writ  that  he  had  recovered  judgment 
against  defendant  as  administrator  and  that,  to  the  execution 
thereon,  the  Sheriff  had  returned  that  defendant  had  no  goods  or 
chattels  which  were,  &c.,  but  had  paid  the  costs  of  the  suit,  (the 
return  being  set  out  verbaiimj)  and  the  declaration  proceeded, 
"  whereby  it  appears  that  the  defendant  bad  eloigned,  wasted  and 
converted  to  his  own  use  the  goods,"  &c.  Defen(Unt  demurred  on 
the  grounds,  that  no  dtvastavil  was  alleged  or  suggested ;  *  that 
while  it  wae  alleged  to  appear  by  the  return  that  defendant  had 
eloigned  and  wasted  the  goods  of  the  intestate,  the  return,  which 
was  set  out  verbalimj  did  not  allege  or  suggest  a  devastavit :  that  it 
did  not  follow  as  a  legal  inference  from  the  return  that  defendant 
had  been  guilty  of  a  devastavit,  and  further  that  the  devastavit 
should  he  alleged  as  a  fact  and  not  stated  as  an  inference. 

Held,  that  the  rule  nisi  to  set  aside  the  demurrer  as  irregular 
must  be  made  absolute,  and  that  defendant,  if  embarrassed  by  the 
declaration,  should  have  applied  under  R.  S.,  cap.  94,  sec.  124,  to 
have  it  amended,  and  was  precluded  by  the  statute  from  demurring 
except  after  non-compliance  by  plaintiff  with  a  judge's  order  to 
amend. 

Ritchie,  E.  J.,  dissenting. 
Morrison  v.  Kandick ". 148 

Deposition  taken  dt  bene  esse. 

Where  Plaintiff's  Attorney  had  taken  from  the  files  of  the  Court 
a  deposition  taken  de  bene  esse,  but  the  Defendant,  wishing  to  use 
it,  did  not  succeed  at  the  trial  in  proving  the  illness  or  absence 
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from  the  Province  of  the  witness  with  sufRcient  clearness  to  have 
tlie  deposition  read,  if  procured. 

Held,  that  the  fact  of  the  deposition  having  been  removed  from 
the  tiled  of  the  Court  did  not  constitute  sufficient  ground  for  dis- 
turbing a  verdict  in  favor  of  Plaintiff. 
;  McDonald  et  ah  v.  Merchants^  Marine  Inmrance  Company 133 

DiscHARGiNa  rule  nUi, 

Where  no  one  appears  in  support  cf  a  rule  *ii«  for  a  new  trial, 
when  the  cause  is  called  for  argument,  the  rule  nisi  will   be  dis- 
charged after  reasonable  time  for  the  party  who  took  it  out  to  make 
such  application  as  the  circumstances  call  for. 
O'Connor  v.  Royal  Canadian  Insurance  Co 373 

Enlargement  of  rule  nm. 

On  the  day  when  an  order  nisi  to  set  aside  pleas  was  returnable 
at  Halifax,  the  defendant  residing  at  New  Glasgow,  his  Counsel 
moved  at  Chambers  for  an  enlargement  of  the  rule,  on  his  own  affi- 
davit, setting  out  that  the  law  firm  of  which  he  was  a  member  had 
been  informed  by  the  attorney  of  the  defendant  that  they  would 
receive  by  the  mail  of  the  previous  evening  an  affidavit  showing 
cause  against  the  rule,  but  that  no  such  affidavit  had  been  received. 
It  was  not  shown  that  inquiries  had  been  made  at  the  Post  Office, 
at  Halifax,  for  the  letter  said  to  contain  the  affidavit,  or  that  in  fact 
it  had  ever  been  mailed  at  New  Glasgow. 

Held,  That  the  decision  of  the  Judge  at  Chambers,  refusing  to 
enlarge  the  rule,  should  be  sustained. 
McLaren  v.  McNeil 161 

ExTKNDUio  RuLB  after  it  has  expired. 
See  GisbomeY,  Cape  Breton  Co 374 

Piling  Articles. 

See  Law  Student. 

Identification  of  exhibits. 

Where  a  deed  was  referred  to  during  the  argument  before  the 
full  Bench  of  a  rule  nisi  for  a  new  tri&l,  and  was  objected  to  on  the 
ground  that  it  did  not  bear  the  initials  of  the  Judge  who  tried  the 
cause  at  Nisi  Prius,  but  the  minutes  described  the  deed  and  men- 
tioned it  as  being  tendered  and  read,  the  Court  decided  that  the 
identitication  was  sufficient. 
Tapper  \.  Campbell 70 

Injunction. 

Where  an  injunction  from  the  Equity  Court  was  outstanding,  re- 
straining the  plaintiffs  from  proceeding  in  their  common-law  suit, 
the  Court  refused  to  extend  a  submission  in  tlie  common-law  suit, 
the  extension  being  applied  for  to  enable  the  parties  to  proceed 
with  the  reference  whenever  the  injunction  should  be  removed. 
OisborneY.  Cape  Breton  Co 374 

Interpleader. 

The  County  Court  has  power  to  grant  relief  under  the  sections  of 
the  Practice  Act  **  of  interpleader.*^ 
Cooper  Y.  Mylne 382 

Interrogatories. 

The  Court  will  order  a  defendant  corporation  doing  business  in 
Nova  Scotia,  though  incorporated  abroad,  to  answer  interrogatories, 
under  ch.  96,  R.  S. 

The  officers  of  such  Company  can  be  interrogated,  though  not 
mentioned  by  name  in  the  commission  to  interrogate. 
HartetaLY.  Western  Union  Telegraph  Co 536 
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Judgment. 

1.  The  date  of  pronouncing  decision  of  Court  id  held. to  be  the  date 
of  judgment  in  cases  of  appeal  to  the  Privy  Council. 

Burton,  Adm*r,  v.  Burtu 349 

2.  It  is  not  necessary  to  move  the  Court  for  leave  to  enter  judgment 
under  R.  S.,  ch.  94,  sec.  Ill,  where  plaintiff  has  failed  to  give  se- 
curity for  costs  within  twelve  months  after  service  of  a  rule 
therefor. 

Gray  v.  McKeai.    NeUm  v.  FuUon 402 

Relator. 

The  declaration  set  out  a  bond  to  Her  Majesty  conditioned  for 
the  due  performance  by  defendant  of  his  dutios  as  guardian  of  the 
estate  of  a  lunatic.  Defendant  pleaded  an  equitable  plea,  and 
asked  for  the  equitable  interference  of  the  Court.  A  verdict  having 
been  found  for  defendant,  and  a  rule  taken  to  set  it  aside,  the  C.>urt 
held  that  before  proceeding  to  give  judgment  as  to  whether  there 
should  be  a  new  trial  or  not,  the  name  of  some  person  should  be  in- 
troduced as  relator,  to  be  resj^onsible  for  costs,  and  gave  leave  to 
the  Attorney  General  to  amend  the  proceedings  accordingly. 
The  Qi^eenY.  Bumphrey 600 

,  Second  Trial  of  Prisoners  under  indictment. 

Where,  on  the  trial  of  prisoners  indicted  for  breaking  and  entei^ 
ing  a  bank,  tlie  jury  disagreed,  and  there  was  no  time  left  for  a 
second  trial  during  the  then  Sittings  of  the  Coutt, 

Hddy  that  a  trial  could  be  obtained  by  the  issue  of  a  Commission 
by  the  Oovernment,  and  that  the  Court  could  not  order  a  new  trial 
01  the  cause  or  discharge  the  prisoners  on  their  own  recognizances. 
2%dQa««iv.  Watsonetal 1 

Security  for  costs,  rule  for. 

The  power  granted  by  Chapter  94  of  the  Revised  Statutes  to  Pro- 
thonotaries,  to  give  orders  for  security  for  costs,  for  better  particu- 
lars, and  for  further  time  to  plead,  is  limited  to  the  Prothonotary  of 
County  where  the  writ  is  returnable. 
Cummings  v.  Brown , 303 

Setting  aside  Pleas. 

Allegation  in  defendant's  affidavit  that  ''the  pleas  are  not  false, 
frivolous  and  vexatious,  and  are  not  pleaded  solely  or  principally 
for  delay,** 

Beid,  of  no  effect  in  opposing  motion  to  set  aside  pleas  under  B. 
S.,  ch.  94,  sec.  133, 

Quare.  whether  that  or  the  contrary. allegation  in  plaintiff's  affi- 
davit on  such  motions  is  necessary. 
Ford  Y.Brown 403 

SuBSfissiON,  refusal  to  extend. 

See  Injunction,  supra. 

Venue,  change  of. 
1.  On  appeal  from  the  decision  of  the  Judge  at  Chambers  changing 
the  venue  from  Halifax  to  Cumberland,  where  the  statements  of  the 
Defendant  as  to  the  convenience  of  trying  the  cause  were  in  their 
essential  features  unanswered,  and  it  was  not  shown  that  the  Judge 
had  misconceived  the  facts  of  the  case,  the  Court  refused  to  inter- 
fere with  his  diacretion,  and,  although  Plaintiff's  agent  swore  to  the 
existence  of  a  hostile  feeling  in  Cumberland  which  -  would  defeat 
the  Plaintiff's  claim,  the  Court  would  not  presume  that  an  impar- 
tial trial  could  not  be  had  there  in  a  matter  having  no  general  or 
political  importance. 
Botchy.Fimn 27 
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2.  Change  of  venue  refused,  preponderance  of  convenieDce  being 
proved,  by  plaintift'e  affidavit,  to  be  largely  in  favor  of  venue  as 
laid. 

The  Judge  before  whom  the  application  for  a  change  of  venue 
was  made,  having  discharged  it,  directing  the  plidntiff,  in  accord- 
ance with  an  offer  in  plaintiff's  affidavit,  to  enter  into  a  rule  to 
make  certain  admissions  of  technical  but  necessary  matter, 

Heldf  that  this  condition  imposed  upon  plaintiff  was  not  a  ground 
for  appeal  by  defendants. 
Wooaworth  V.  Blackadar  eb  dl 309 

3.  Where  defendant,  appealing  from  a  Judge's  order  at  Chambers, 
discharging  an  order  nisi  to  change  venue  from  Halifax  to  Baddeck, 
alleged  that  he  required  five  witnesses  residing  at  Baddeck,  and 
that  it  would  cost  him  8120  more  to  try  the  cause  in  Halifax  than 
it  would  at  Baddeck,  and  plaintiff  alleged  that  the  attorneys  and 
counsel  on  both  sides  resided  in  Halifax,  that  he  had  two  witnesses 
who  could  more  easily  be  taken  to  Halifax  than  to  Baddeck,  and 
that  it  would  cost  him  S78  more  to  try  the  cause  in  Baddeck  than 
in  Halifax ; 

The  CouBT  dismissed  the  appeal  without  costs,  directing  that 
the  testimony  of  defendant's  witnesses  be  taken  de  bene  esse,  and  re- 
ceived in  evidence  at  the  trial  in  Halifax. 
King  v.  Trustees  of  School  Section  of  Baddeck 615 

PRECEDENCE  AT  THE  BAR 

Chapters  20  and  21  of  the  N.  S.  Acts  of  1874,  respecting  the  ap- 
pointment of  Queen's  Coimsel  and  the  regulation  of  precedence  at 
the  Bar  of  N.  S.  by  the  Lieut.  Governor  of  the  Province  in  Council, 
are  intra  vires,  but  the  latter  is  not  to  be  construed  as  retrospective 
in  its  effect.  James,  J.,  dii*8enting  as  to  the  latter  act  not  being 
ret^osDecti  ve 
In  re  Precedence  of  Ritchie,  Q.  C 460 

PEEFERENTIAL  CLAIMS. 

See  Insolvent  Acts  of  1869  and  1876. 

PRESUMPTIVE  EVIDEjS-CE  of  delivery. 

See  Deliveby. 


OF  OWKEBSHIP  of  YCSSel. 


See  Shipping. 

PRINCIPAL  AND  AGENT. 

See  Pabtnership— 1. 
See  aho  Set  Off. 

PRIVILEGED  COMMUNICATION. 

See  Slandbb. 

PROMISSORY  NOTES. 

A  vrritten  promise,  signed  in  Nova  Scotia,  to  pay  a  certain  sum  of 
money  in  Boston,  in  United  States  currency,  is  a  promissory  note. 
Souther  et  al  v.  WdUace 648 


Cancellation  of  Stamps. 

See  Stamps. 
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PROMISSORY  NOTES. 

CONBIDKRATION. 

See  Consideration. 

Dkclaration  on  joint  and  seTeral. 

See  Pleadings. 


Double  Stamping. 
Illegal  Stamping. 


See  Stamps. 


See  Stamps. 


PROTHONOTARIES,  powers  of. 

See  Pkactice— Security  for  costs. 

PUBLIC  INSTRUCTION. 

See  Trustees  of  Schools. 

QUANTUM  MERUIT, 

H.  E.  died  at  a  very  advanced  age,  having  been  faithfully  and 
kindly  attended  to  during  the  last  three  years  of  his  life  by  his  son, 
J.  K.,  and  his  son's  wife.  He  had  promised  in  consideration  of  this 
attention  and  care  to  devise  one  of  his  houses  to  a  son  of  J.  K,  but 
died  intestate.  No  bargain  appeared  to  have  been  made  between 
H.  £.  and  J.  K.  as  to  the  reward  J.  K.  and  his  wife  were  to  receive 
for  taking  care  of  him. 

Held,  that  J.  K.  was  entitled  to  receive  reasonable  compensation 
for  the  services  rendered,  out  of  H.  K.'s  estate,  which  was  consider- 
able. J.  K.  had  lived  in  one  of  H.  K.'fj  houses  during  the  time  he  ' 
tjok  care  of  the  old  man,  without  pay^ing  rent,  and  the  Court  al- 
lowed him  8600,  on  appeal  from  the  Probate  CJourt,  which  had 
allowed  him  $360,  and  ordered  the  costs  of  the  investigation  and 
appeal  to  be  paid  out  of  the  estate. 
In  re  Estate  of  H.  Kennedy 539 

QUEEN,  THE. 

See  Sovebeign,  The» 

QUEEN'S  COUNSEL. 

See  Pbbcedengb  at  the  Bab. 

RECALLING  WITNESS. 

See  Wmnsss. 

RECEIPT. 

See  Evidence,  weight  of. 

RECEIPTS,  weight  of,  as  evidence. 

5<5«  Judgment  in  O^NeiUY.  Welis 205 

RECEPTION  OF  EVIDENCE. 

SImEvidjcncb. 
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REGISTET  OF  DEEDS. 

Where  a  certificate  of  the  attestation  of  the  execution  of  a  deed 
contained  no  date, 

Hddy  that  the  deed  was  properly  recorded  in  the  Registry  of 
Deeds  office,  the  words  of  the  12th  sec.  of  ch.  77,  B.  S.,   requiring 
the  date  of  the  attestation,  being  merely  directory. 
McKenzie  v.  Lamont : 617 

EEGISTRT  OF  VESSEL,  certificate  of. 

See  SmPPiNQ. 

RELATIONSHIP  OF  JUROR. 

See  JuBOB. 
RELATOR, 

See  Pbactice— Relator. 

REMITTING  PORTIONS  OF  VERDICT. 

See  Set  Ofp. 
REPLEVIN. 

See  SovBBEiQN,  The. 
REPLICATION. 

See  Pleadixos. 

REPUDIATION  of  agreement  to  purchase. 
See  Ejectment— 2. 

RETURN  to  Writ  by  Sheriff,  whether  estoppel. 
See  Attachment. 
See  also  Shebiff,  action  against—l. 

RIGHT  OF  WAY. 

Plaintiff  and  the  two  defendants  purchased  a  field,  divided  the 
front  portion  into  lots  according  to  a  certain  plan,  laying;  off  two 
lots  as  proposed  streets,  connecting  an  existing  street  with  the  un- 
divided rear  portion  of  the  land,  and  furnishing  the  only  access  to 
that  rear  portion  from  any  existing  street  The  defendant,  P.,  pur- 
chased the  undivided  rear  portion  and  two  of  the  front  lots,  one  on 
each  side  of  one  of  the  proposed  streets,  the  said  lots  being  de- 
sciibed  in  the  deed  as  bounded  on  the  north  and  south  respectively 
by  the  street  in  question. 

Hdd^  that  the  plaintiff  wan  estopi>ed,  as  a  grantor  in  tbe  deed  to 
defendant,  P.,  from  denying  that  a  rightpof-way  was  granted  over 
the  land  designated  in  the  deed  and  on  the  plan  under  which  the 
pales  were  made  as  proposed  streets. 
Pugh  V.  Peters  et  al » 39 

S*e  dUo  Evidence,  of  continuous  user. 

RIOT,  pay  for  services  of  militia  in  quelling* 

See  Amebcembnt  .of  Coxtnties. 

EULE  NISI  discharged. 

See  Pbicticb  ;  discharging  rule  niei. 


FOB  ATTACHMENT. 

See  Fbagtzcb— 'Attaohiii^&t. 
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EXILES  of  the  House  of  Assembly. 

See  Assembly. 

SALE. 

See  Insubance,  Marine. 


CONDITIONAL. 


See  Judgment  in  Fraser  et  al.  y.  Wallace.. 


OF  ALLEGED  interest  in  patents. 

See  Consideration— 4. 

SCHOOLS,  TEUSTEES  OF. 

See  Trustees  of  Schools. 

SEAL,  of  Incorporated  Company. 

Plaintiff  purchased  all  the  personal  property  of  the  L.  Coal  Min- 
ing Co'y.,  after  the  Company  had  become  hopelessly  insolvent, 
receiving  a  bill  of  sale  signed  by  the  agent  of  the  Company^  but  not  ^ 
sealed  with  the  corporate  seal,  proved  to  have  been  possessed  by 
the  Company.  He  took  possession  of  the  goods  at  the  time  of  the 
sale  and  remained  in  possession  until  the  cause  of  action  indicated 
below  arose. 

Held,  in  an  action  against  a  Sheriff  for  subsequently  selling  the 
goods  under  an  order  of  the  Supreme  Court,  following  a  levy  under 
a  writ  of  attachment  against  the  L.  Coal  Mining  Co'y.,  that  under 
the  provisions  of  Chapter  53,  B.  S.,  Section  15,  the  use  of  the  corpo- 
rate seal  upon  the  bill  of  sale  was  not  necessary. 

Wilkins,  J.,  dissenting. 
Bradley  v.  McLean 584 


■  ■  THE  GREAT. 

See  Great  Seal,  The. 

SECONDAEY  EVIDENCE. 

See  Eyipbnce. 

SECOND  TEIAL  of  Prisoner  under  indictment. 
See  Practice  ;  Second  trial. 

SECEET  PAETNEE. 

See  Partnership. 
SECUEITT  FOE  COSTS. 

See  Practice  ;  Security,  &c. 

where  execution  stayed. 

See  Practice,  Appeal,  2. 

Judgment  in  default  of. 


See  Practice,  Judgment,  2. 

SEEVANT,  negligence  of- 

See  Negligence. 

SET  OFF  of  agent's  debt  in  action  of  principal. 

Defendant  bought  goods  belonging  to  plaintiffs  from  A  fi.  A., 
their  agent,  A.  B.  A.  being  indebted  to  defendant  at  the  time ;  de- 
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todant  testified  that  A.  B.  A.  did  not  disclose  at  the  time  of  sale 
that  the  goods  were  not  his  own;  A.  B.  A.  and  his  book-keeper 
tei^tifled  that  the  principals  were  disclosed  at  the  time  the  goods 
were  ordered,  and  produced  a  memorandum. headed  with  iplain tiffs' 
name,  containing  the  order  signed  by  defendant,  but  declined  to 
produce  their  books.  Defendant  denied  that  plaintiffs'  name  was 
on  the  memorandam,  when  ^gned  by  him.  The  jury  found  for 
defendant  for  $75,  the  excels  of  his  offsett.  The  975  was  subse- 
quently remitted  by  defendant. 

Hfdi^  th&t  the  verdict  could  not  be  disturbed. 
BawmanvUle  Machine  Co.  v.  Dempster 273 

SHERIFF,  action  against. 

1.  Where  the  Defendant,  as  Sheriff,  levied  on  certain  goods  under 
executions,  and  a  writ  of  attachment  in  bankruptcy  was  afterwards 
i.48ued  against  the  execution  debtor,  hut  the  Sheriff,  after  the  issue 
of  the  attachment,  proceeded  to  sell  under  the  executions  and  paid 
over  the  proceeds  to  the  execution  creditors,  the  Court  refused  to 
set  aside  a  verdict  against  the  Sheriff,  at  the  suit  of  the  Assignee, 
for  improperly  selling  the  goods,  &c.,  and  for  his  failure  to  duly 
execute  the  writ  of  attachment  and  hand  over  the  property  of  the 
Ini«olvent  to  the  Assignee. 

Held,  That  the  return  to  the  writ  of  attachment  did  not  estop  the 
Plaintiff  in  the  present  suit  from  saying  that  the  same  had  not  been 
duly  executed. 

Held,  also.  That  a  verdict  for  the  net  proceeds  of  the  sale,  with  12 
per  cent,  added,  was  not  excessive,  tne   evidence  justifying  the 
nnding  of  the  Jury  that  the  goods  would  have  brought  that  amount 
if  properly  sold. 
Kmney,  Amgnee^y.  Dudman 19 

2.  Plaintiff,  having  recovered  judgment  against  his  debtor,  placed 
an  execution  in  the  Sheriffs  hands,  with  instructions  endorsed,  to 
levy  on  the  goods  of  the  debtor,  and  for  want  thereof  to  take  his 
body.  The  Sheriff  returned  "  no  goods,**  but  did  not  take  the  body. 
The  residence  of  the  judgment  debtor  was  within  the  bailiwick, 
and  there  was  nothing  to  show  whether  he  was  or  was  not  actually 
in  the  bailiwick  while  the  execution  was  in  the  Sheriff's  hands. 

HM,  that  the  plaintiff's  verdict  in  an  action  against  the  Sheriff, 
taken  by  consent  for  nominal  damages,  must  stand. 

WiLKiNS,  J.,  dissenting. 
Thorpe  Y,  McLean 200 

SHIPPINa. 

Where  the  managing  owner  and  the  master  of  a  ship  order  necee^ 
saries  for  the  navigation   of  the  ship  on  credit,  the  owners  are 
liable.    The  Certificate  if  registry  is  presumptive  evidence   of  the 
ownership.    (See  R.  S.,  Chap.  96,  sec.  103.) 
Smithy, Fulton  etal 226 

SLANDER. 

Plaintiff  was  the  Collector  oi  Pew  Rents  in  St.  Paul's  Church,  and 
it  was  his  duty  as  such  to  hand  them  over  to  the  Defendant,  who 
was  the  Senior  Warden.  The  Church  had  been  broken  open,  and 
the  money  and  money  boxes  with  certain  books  of  no  use  to  any 
one  but  the  Plaintiff  and  the  Church,  taken  away.  The  Defendant 
in  presence  of  the  Plaintiff's  surety,  (a  Vestryman),  two  other  Ves- 
trymen and  the  Rector  of  the  Church,  charged  Plaintiff  with  the 
crime,  adding  that  he  had  not  handed  over  the  money  collected  and 
had  destroyed  the  books  to  cover  the  deficiency.  The  Jury,  in  an- 
swer to  a  question,  said  they  could  not  decide  whether  the  Defen- 
43 
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dant  had  malice  or  not  when  the  wordf*  were  spoken,  but  that  tfiey 
considered  he  bad  no  right  to  use  them,  and  they  found  for  the 
Plaintiff. 

Udd,  that  the  communication  was  priyileged,  and  that  as  the 
Jury  had  not  found  express  malice  the  verdict  must  fall. 
l^^herdY,  White SI 

SOVEREIGN,  THE. 

The  goods  of  the  Soyereign  cannot  be  detained  under  a  claim  of 
lien. 

A  defendant  cannot  plead  double  or  several  matters  in  the  case  of 
the  Crown. 

The  Queen  can  bring  replevin  under  R.  S.,  ch.  94,  sec.  329. 
The  Queeti  v.  Fraser 431 

STAMPS. 

1.  JSi^,  ^hat,  although  there  was  no  plea  of  insufficient  or  ille- 
gal stamping,  yet,  as  evidence  of  illegal  stamping  had  beer  received 
at  the  trial  without  objection,  the  question  of  the  legality  of  the 
stamping  was  for  the  consideration  of  the  Court. 

Held,  also,  the  notes  not  being  originally  legally  stamped,  that 
the  plaintii¥,  as  he  became  holder,  if  at  all,  at' the  time  of  the  mak- 
ing of  the  notes,  and  was  therefore  cognizant  of  the  circumstances 
surrounding  their  execution,  could  n^t  validate  them  by  double 
stamping,  under  act  of  1870,  cap.  13,  sub-secti  n  12. 
Waters  w  McCuUoch 74 

2.  After  a  promissory  note  has  been  read  in  evidence  it  is  too  late  to 
object  to  the  insufficiency  of  the  stamps. 

Souther  et  air.  Wallace , 548 

3.  The  payees  of  a  note  not  legally  stamped  at  the  time  of  making  it 
could  not  cure  the  defect  by  subtieciuent  double  stamping,  under 
sec.  12  of  chap.  13  of  the  Dominion  Acts  of  1870. 

Essonetal  v.  Campbell 577 

Ganoellation  of. 

Where  three  stamps  were  affixed  to  a  note,  the  three  making  up 
the  amount  of  stamp  duty  payable  upon  it,  and  the  figures 
••6—16—73,"  corresponding  with  the  date  of  the  note,  were  written 
across  the  three  stamps,  (which  were  affixed  one  above  another,  the 
middle  overlapping  the  lower  one),  so  that  a  small  portion  of  the 
figure  *•  5  "  and  nothing  more,  could  be  discerned  upon  the  lower 
stamp. 

Heldf  that  the  stamps  were  sufficiently  cancelled. 
Murdochv.DeWolfet  al 280 

STATUTE  OF  FRAUDS,  Contract  withiu. 

Plaintiff,  who  had  purchased  defendant's  stock  in  trade  and 
leased  his  premises  at  S.,  gave  defendant  his  note  for  S200,  in  con- 
sideration that  defendant  would  sell  the  good  will  of  his  business 
to  plaintiff,  and  would  not  interfere  with  him  for  the  term  of  five 
years.  The  agreement  was  not  in  writing.  Defendant,  within  the 
period  of  five  jears,  returned  to  S.,  and  set  up  business  there,  so  as 
to  interfere  with  plaintiff. 

Held,  that,  while  plaintiff  could  not  recover  for  breach  of  this 
agreement,  not  being  in  writing,  and  not  to  be  performed  within 
one  year,  he  could  recover  under  the  common  count  for  money  paid, 
and  that  his  verdict  for  1^200  must  be  sustained. 
Meek  v.  Gass,,. 243 
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LIMITATIONS. 


Plaintiffs  insured  a  vessel  in  the  office  of  defendants  on  October 
28th,  1865,  by  means  of  the  usual  application  slip,  leaving  the 
broker  to  All  up  the  polic>  in  the  usual  way.  On  the  Slst  October 
the  Director  of  defendants'  Company  made  an  entry  in  their  record 
book  in  the  following  words,  **  Not  allowed  under  the  policy  to  pro- 
ceed to  any  port  in  South  Greenland/*  which  they  inserted  m  plain- 
tiff's policy.  The  policy  was  not  delivered  to  plaintiffs  till  the  1st 
of  June,  1^66.  The  first  intimation  plaintiffs  had  of  this  new  con- 
dition was  a  notice  served  upon  them  on  the  12th  June,  1866,  after 
the  vassel  had  sailed  to  a  port  in  South  Greenland.  The  vessel^  was 
lost  on  the  12th  August,  1866,  and  proof  of  loss  exhibited  on  the 
22nd  Sept.,  1866.  P.aintiffs  brought  action  on  the  policy  on  the 
20th  September,  1872,  with  added  counts  for  the  non-delivery  of  a 
policy  in  accordance  with  the  original  contract.  Defendants 
pleaded  the  Statute  of  Limitations  to  these  added  counts. 

Held,  that,  as  the  action  for  breach  of  contract  would  have  lain  if 
bi'ought  after  the  delivery  of  the  policy  in  June,  1866,  and  before 
the  loss,  it  was  barred  by  the  Statute. 
RoberUon  et  al,  y.  Lovett  et  al 260 

8TAY  OF  PEOCEEDINGS. 

See  Practice— Appeal,  2. 

SUBSEQUENT  OFFENCE. 

See  Intoxicating  Liqitobs— 2. 

SUBSTITUTED  AGEEEMENT  pleaded. 
See  Pleadings  ;  plea,  4. 

TENANTS  IN  COMMON  must  be  joined  as  plaintiifs,  in  ac- 
tion for  use  and  occupation. 
See  LeOainv.  Hosterman 229 

TITLE. 

See  Ejectment. 
TEESPASS  TO  LANDS. 

Se&  Trustees  op  Schools. 
TRUSTEES  OF  SCHOOLS. 

Two  of  the  defendants  and  another  were  duly  elected  school 
trustees  in  Oc.ober,  1873.  In  December  the  defendants,  without  the 
concurrence  of  the  third  trustee,  removed  the  school  house  from  its 
then  site.  No  school  was  maintained  during  the  winter,  though 
efforts  were  made  by  the  trustees  to  maintain  one.  In  June,  1874, 
the  Commissioners  of  Schools  for  the  district  including  section  16 
dismissed  the  three  trustees  and  appointed  three  others,  assuming 
the  power  to  do  so  under  Chap.  32,  R.  S.,  sec.  20.  The  newly  appoint- 
ed trustees  brought  action  of  trespass  against  the  two  trustees  who 
had  removed  the  school  house  and  their  servants  for  such  removal. 

Held,  that,  under  the  circumstances,  the  Commissioners  had  no 
right  to  dismiss  the  original  trustees  and  appoint  others,  and  that 
even  if  their  appointees  had  been  legally  appointed  trustees,  no  ac- 
tion would  lie  at  their  suit  against  defendants  for  acts  committed 
during  their  term  of  office. 
Trtutees  ef  School  Section  16  v.  Cameron 328 

TRUSTS. 

See  Intebkst  in  Lands. 


Digitized  by 


Googk 


xxxvi.  INDEX. 

ULTRA  VIRES,  Chap.  76,  R.  S„  not. 

See  Intoxicating  Liquobs— 1. 
See  also  Pregbdence  at  the  Bar. 

USE  AND  OCCUPATION. 

J.  H.  and  C.  H.  were  tenants  in  cummon  of  an  undivided  parcel 
of  real  estite.  Plaintiff  bought  G.  H.'s  interest  under  a  judgment 
duly  recorded  against  him.  C.  H.,  and  his  widow  after  his  death, 
remained  in  possession  of  the  land,  and  some  time  afterwards 
plaintiff  brought  an  action  for  use  and  occupation,  adding  a  count 
lor  mesne  profits.  No  contract,  express  or  implied,  between  plain- 
tiff and  the  widow  of  G.  H.  was  proved. 

Held^  that  no  action  would  lie  for  use  and  occupation,  the  widow 
occupying  adversely ;  that  no  action  would  lie  for  mesne  profits,  a^ 
there  bad  been  no  previous  recovery  in  ejectment  by  plaintiff;  and' 
that,  even  if  a  contract  had  been  proved  to  sustain  use  and  occu- 
pation, the  non-joinder  of  J.  H  as  a  plaintiff  was  fatal  to  the  action 
as  brought. 
LeCain  v.  Hoeterman 229 

USEE,  Continuous. 

See  Eyidbnce  of  Continuous  U<er« 

VENUE,  Change  of. 

See  Practice— Venue. 

VERDICT. 

1.  Plaintiffs  claimed  title  to  a  certain  lot  of  hay  cut  by  them  under 
an  agreement  entered  into  by  them  with  one  McK.,  dated  18th  June, 
1867.  No  evidence  was  given  of  McK.'8  right  to  sell  the  grass  or 
hay  other  than  the  presumption  arising  from  his  having  long  been 
and  then  being  in  occupation  of  the  land.  Defendant  produced  an 
agreement,  dated  8th  June,  1866,  with  McK.,  reciting  that  AfcK. 
and  his  wife  had  that  day  conveyed  to  defendant  the  land  on  which 
the  grass  grew,  and  gave  evidence  of  having  received  a  deed  of  the 
same  bearing  the  same  date,  but  did  not  produce  any  deed,  and  also 
gave  evidence,  uncontradicted,  that  he  was  put  in  possession  on  the 
9tU  June,  1866,  by  McK.,  and  tliat  from  that  time  onward  McK.  was 
acting  as  his  servant. 

H^d,  that  the  verdict  for  plaintiff  must  be  set  aside. 
Wilkin 8  and  Smith,  JJ.,  dissenting. 
McDonaldet  al.  v.  Brodie 215 

2.  In  an  action  for  trespass  to  land,  the  defendant  proved  the  estab- 
lishment of  a  conventional  line  with  the  person  from  whom  plain- 
tiff claimed,  giving  the  locus  in  question  to  defendant.  Plaintiff 
and  defendant  both  proved  subsequent  acts,  indicating  ownership, 
performed  by  them  respectively,  on  the  hcus.  To  the  question,  '^if 
S.  G.,  when  proprietor  of  the  land  of  plaintiff,  had  met  ^.  6.  and 
the  defendant  on  the  land  in  question,  and  agreed  with  them  as 
trustees  of  the  A.  Ghurch  property,  that  the  western  side  of  the 
stone  wall  should  be  the  western  line  of  the  land  known  as  the  A. 
Ghurch  property,"  the  jury  returned  this  answer,  *'he  (S  G.)  said 
so,**  and  found  a  verdict  for  plaintiff.  S.  G.  did  say  so  in  his  testi- 
mony at  the  trial  and  was  not  contradicted. 

Heldy  that  the  verdict  must  be  set  aside. 
OarhaU  v.  Oooseley 236 

3.  Gourt  can  alter  verdict  in  order  to  give  it  its  legal  effect. 

5ef  Judgment  in  Cochran  y,  Ckipmanetal 264 
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4.  A  verdict  lor  plaintiff  for  82670,  "  with  interest,"  is  a  verdict  on 
which  judgment  may  bei  entered  up,  though  the  note  on  which  the 
action  was  brought,  payable  in  Boston,  U.  8.,  specified  no  rate  of 
interest,— the  rate  of  interest  at  the  place  of  payment,  at  the  time 
of  the  trial,  to  be  ascertained  by  a  Master  of  the  Court. 

SoiUher  et  al,  v.  Wallace 548 

See  aUo  Fraud. 
See  also  JuROK. 

WASTE. 

The  extent  to  which  wood  may  be  cut  by  a  widow  or  any  one 
claiming  under  her,  on  wild  lands  assigned  to  her  by  way  of  dower, 
before  the  party  is  guilty  of  waste,  must  be  left  to  the  discretion  of 
the  jury  under  the  direction  of  the  Court. 

Defendant,  under  the  authority  of  the  tenant  in  dower,  cut  down 
hardwood  in  a  field  of  eight  or  ten  acres,  which  he  fenced  and  cul- 
tivated, rendering  it  more  valuable  than  in  its  original  state,  and 
also  cut  a  valuable  knoll  and  other  trees  outside  the  field  for  sale, 
having  paid  the  tenant  in  dower  1^90  for  the  privilege  of  doing  so. 
For  the  former  the  jury  acquitted  him ;  for  the  latter  they  awarded 
S50  damages.  Verdict  sustained. 
Titles  etalY.  Haines 542 

WILL. 

Where  testator  devised  certain  real  estate  specifically,  and  also 
made  specific  pecuniary  bequests  to  several  persons, 

Held,  (affirming  in  re  Estate  of  McKmf,  1  Oldright,  131.)  that  the 
real  estate  so  devised  could  not  be  sold  to  contribute  towards  the 
pecuniary  bequests,  and  that  each  party  should  pay  his  own  costs, 
as  neither  party  appeared  to  have  brought  the  case  reported  by 
Oldright  to  the  notice  of  the  Court  below. 
In  re  Stephen  Piers'  WiU 358 

WITNESS,  recalling. 

The  defendant's  counsel  desired,  at  the  close  of  plaintifiTs  case,  to 
recall  the  witnass,  McK.,  to  examine  him  as  to  what  he  meant  when 
be  spoke  of  the  delivery  of  the  deed,  having  already  had  the  oppor- 
tunity of  cross-examining  him  upon  the  point.  The  Judge  who 
tried  the  cause  declined  to  allow  the  witness  to  be  recalled  for  that 
purpose. 

He/tf,  that  it  was  a  matter  withhi  the  discretion  of  the  Judge, 
and  that  he  had  exercised  the  discretion  wisely. 
Oraham  v.  Ghraham : 265 

TBAELY  TENANCY. 

See  Landlord  and  Tenant. 
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